
 
(ii) if the taxpayer cannot reasonably determine at the time of filing where 

the income producing activity is actually performed, when the contract between 
the taxpayer and the agent or independent contractor indicates it is to be 
performed in this state and the portion of the taxpayer’s payment to the agent or 
contractor associated with such performance is determinable under the contract;  

 
(iii) if it cannot be determined where the income producing activity is 

actually performed and the agent or independent contractor's contract with the 
taxpayer does not indicate where it is to be performed, when the contract between 
the taxpayer and the taxpayer's customer indicates it is to be performed in this 
state and the portion of the taxpayer’s payment to the agent or contractor 
associated with such performance is determinable under the contract; or 

 
(iv) if it cannot be determined where the income producing activity is 

actually performed and neither contract indicates where it is to be performed or 
the portion of the payment associated with such performance, when the domicile 
of the taxpayer’s customer is in this state.  If the taxpayer’s customer is not an 
individual, “domicile” means commercial domicile. 

 
(b)  If the location of the income producing activity by an agent or independent 

contractor, or the portion of the payment associated with such performance, cannot be 
determined under (4)(C)(a)(i) through (4)(C)(a)(iii), or the taxpayer’s customer’s 
domicile cannot be determined under (4)(C)(a)(iv), or, although determinable, such 
income producing activity is in a state in which the taxpayer is not taxable, such income 
producing activity shall be disregarded. 
 
 
••• Reg. IV.18.(a).  Special Rules: In General. Article IV.18. provides that if the 
allocation and apportionment provisions of Article IV do not fairly represent the extent of 
the taxpayer's business activity in this state, the taxpayer may petition for or the tax 
administrator may require, in respect to all or any part of the taxpayer's business activity, 
if reasonable: 
 
 (1) separate accounting; 
 
 (2) the exclusion of any one or more of the factors; 
 
 (3) the inclusion of one or more additional factors which will fairly represent the 
taxpayer's business activity in this state; or 
 
 (4) the employment of any other method to effectuate an equitable allocation and 
apportionment of the taxpayer's income. 
 
 Article IV.18. permits a departure from the allocation and apportionment 
provisions of Article IV only in limited and specific cases where the apportionment and 



allocation provisions contained in Article IV produce incongruous results. 
 
 In the case of certain industries such as air transportation, rail transportation, ship 
transportation, trucking, television, radio, motion pictures, various types of professional 
athletics, and so forth, the foregoing regulations in respect to the apportionment formula 
may not set forth appropriate procedures for determining the apportionment factors.  
Nothing in Article IV.18. or in this Regulation IV.18. shall preclude [the tax 
administrator] from establishing appropriate procedures under Article IV.10. to 17. for 
determining the apportionment factors for each such industry, but such procedures shall 
be applied uniformly. 
 
••• Reg. IV.18.(b).  Special Rules: Property Factor.  The following special rules are 
established in respect to the property factor of the apportionment formula: 
 
 (1) If the subrents taken into account in determining the net annual rental rate 
under Regulation IV.11.(b) produce a negative or clearly inaccurate value for any item of 
property, another method which will properly reflect the value of rented property may be 
required by the [tax administrator] or requested by the taxpayer. 
 
 In no case, however, shall the value be less than an amount which bears the same 
ratio to the annual rental rate paid by the taxpayer for the property as the fair market 
value of that portion of the property used by the taxpayer bears to the total fair market 
value of the rented property. 
 

 Example: The taxpayer rents a 10-story building at an annual rental rate of 
$1,000,000.  Taxpayer occupies two stories and sublets eight stories for 
$1,000,000 a year.  The net annual rental rate of the taxpayer must not be less 
than two-tenths of the taxpayer's annual rental rate for the entire year, or 
$200,000. 
 

 (2) If property owned by others is used by the taxpayer at no charge or rented by 
the taxpayer for a nominal rate, the net annual rental rate for the property shall be 
determined on the basis of a reasonable market rental rate for the property. 
 
 




