
Proposed Special Apportionment Regulation Based on Workgroup Suggestions Updated 5/10/16: 

 

Where the denominator of the taxpayer’s receipts factor as calculated pursuant to [Compact Article  IV] 
i s less than 3.33% of the taxpayer’s gross receipts subject to apportionment, the rules set forth herein 
shall be applied in calculating the taxpayer’s receipts factor. These rules may also apply, in the discretion 
of the tax commissioner, in other circumstances in which the apportionment formula  does not fa i rly 
represent the extent of the ta xpa yer’s business a ctivi ty in the sta te.  
 

If the denominator of the receipts factor as calculated pursuant to [Compa ct Article  IV], i s less tha n 
3.33% of the taxpayer’s apportionable gross receipts or would otherwise fail to reflect the loca tion of  
the taxpayer’s market, then the fol lowing rules sha l l  be  a ppl ied to those gross receipts where 
a pplication of these rules will effectuate an equitable apportionment of the taxpayer’s income (or loss): 

1) In the case of any taxpayer deriving gross receipts from interest and investment income, dividends 
from related parties, or proceeds from the disposition of a business, business segment or ca pi ta l  
a sset, those gross receipts sha l l  be  a pportioned a s fol lows:  
 

(a) Receipts (but not less tha n zero) from interest a nd net investment income from the 
ma turity, redemption, sale, exchange or other disposition of [marketable] securities, which 
shall be included in numerator of the receipts fa ctor for this sta te  to the extent those 
receipts would be sourced to this state under this state’s[financial institution receipts factor 
rules][or the MTC Model Financial Institutions statute, if this state has not adopted a special 
a pportionment rule  or sta tute  for fina ncia l  insti tutions]; 

 
(b) Receipts from dividends paid by a related party [as defined in Sec. 17 or other state law], to  

the extent included in the taxable base, shall be included in the sales fa ctor denomina tor 
a nd included in the numera tor of this sta te  by use of the fol lowing percenta ges:  

 
i) The percentage of the dividend payor’s average a pportionment fa ctor [or property a nd 

pa yroll factors] for [this sta te] for the yea r in which the dividend wa s pa id, i f tha t 
informa tion i s a va i la ble , or i f not, the most recent yea r a va i la ble , or 

 
ii) Where dividends are paid from earnings in a year other than the year in which the dividend 

wa s paid, the percentage of dividend payor’s average apportionment factor [or property or 
pa yroll factors] in this state for the yea r(s) in which those ea rnings were genera ted; 

 
(c) Receipts (but not less than zero) from the sale of capital assets of a business or business 

segment shall be included in the denominator and shall be attributed to the numera tor in 
[this state] in the same percenta ge a s the business or business segment’s a vera ge  
a pportionment factor [or property and payroll factors] for [this state] for the year preceding 
the sale; provided that, if more than 50% of the value of the assets being sold represents  
goodwill or other intangible value, using the same percentage of the receipts fa ctor in this 
sta te  of the business enti ty or business segment sold. 
 

2) If the taxpayer has gross receipts that are not included in the receipts factor pursuant to Section (1), 
a nd the state requires the use of multiple factor apportionment formulas, those gross receipts shal l  
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be included in the denominator of the receipts factor and included in the numerator of the receipts  
fa ctor of this state by the same percentage as the taxpayer’s property a nd pa yrol l  fa ctors in this  
sta te.  

 
3) If the taxpayer has gross receipts that are not included in the receipts factor pursuant to Section (1), 

a nd if the state apportions income pursuant to the receipts factor only, the taxpayer sha l l  include 
those receipts in the denominator and shall include those receipts in the numera tor for this sta te  
the portion of receipts equa l  to the fol lowing percenta ges: 

 
(a) If the taxpayer is part of a unitary group of corporations, then by the sa me percenta ge of  

tha t unitary group’s receipts in this state to receipts everywhere, a s though the ta xpa yer 
were fi l ing on a  combined ba sis; 

(b) If the taxpayer is not a member of a  uni ta ry group of corpora tions, then by the sa me 
percentage of receipts in this state to receipts everywhere a ppl ica ble  to the owner of a  
prepondera nce of beneficia l  interests in tha t ta xpa yer.  
  

4) To the extent the taxpayer’s gross receipts are not apportioned pursua nt to Section (1), a nd the 
where the sta te  a pportions income pursua nt to the receipts fa ctor only: 
 

(a) i f  the taxpayer is a member of a unitary group of corporations but i s fi l ing a  return a s a  
separate entity,  the taxpayer’s income (or loss) shall  be apportioned to this sta te  to the 
extent the combined group’s receipts a re  in this sta te; 
 

(b) If the taxpayer is not a member of a unitary group of corporations, the ta xpa yer’s income 
ma y be apportioned to this state to the extent the apportionment factors of the owner of 
the prepondera nce of beneficia l  interest in tha t ta xpa yer a re  in this sta te.  
  

5) To the extent application of Sections (1), (2) (3) a nd (4), where a ppl ica ble , fa i l  to resul t in a n 
equitable apportionment of the taxpayer’s gross receipts, the taxpayer’s income (or loss) sha l l  be  
a pportioned to this state in a manner which reflects the extent to which the taxpayer’s income wa s 
derived from income-producing activity in this state in compa rison to other sta tes, including a  
comparison of the locations for the costs of performa nce for tha t income-producing a ctivi ty, 
provided that this method would not result in a substantial portion of the income being apportioned 
to more tha n one ta xing jurisdiction, or not a pportioned to a ny ta xing jurisdiction. 

 
[Al ternative to 5] If the taxpa yer’s [gross receipts] ca nnot be equita bly a ssigned under the  
pa ragraphs above, the taxpayer’s income may [shall] be apportioned to this state in a manner which 
reflects the extent to which the taxpayer’s income was derived from this sta te  in compa rison to 
other states provided that this method would not result in a substantial portion of the income being 
a pportioned to more than one taxing jurisdiction, or not apportioned to a ny ta xing jurisdiction. 
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