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In the past 15 years, the state corporate income tax landscape has undergone signi cant change.
Although the tax makes up a small percentage of overall state and local tax revenue,1 states and
businesses spend an inordinate amount of time arguing over it. States, meanwhile, have
aggressively exported their tax base to out-of-state businesses by dramatically shifting to a singlesales-factor apportionment method. More than half of the states with a corporate income tax have
now adopted market-based sourcing. And they continue to adopt mandatory unitary combined
reporting.
But one thing that has not changed is Public Law 86-272.2 Adopted in 1959 — and unamended
since — P.L. 86-272 was meant as a stopgap to address the U.S. Supreme Court decision in
Northwestern States Portland Cement Co. v. Minnesota.3 The law provides that no state or political
subdivision thereof shall have the power to impose a net income tax on income derived within the
state by any person from interstate commerce if their business activities in the state during the tax
year are limited to solicitation of orders of tangible personal property that are sent outside the
state for approval and, if approved, are lled by shipment or delivery from a point outside the
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state. The legislation provides protections for activities conducted by independent contractors for
out-of-state sellers.
Ultimately, there are six important components to the law: (1) sales must be made in interstate
commerce; (2) the tax at issue must be based on net income; (3) only sellers of tangible personal
property are covered; and (4) activities in the state must be limited to solicitation and (5) shipment
or delivery (6) where such delivery initiates outside the state. So out-of-state sellers of tangible
personal property may conduct two activities in a state while retaining P.L. 86-272 protection:
solicitation and delivery. The seminal case regarding P.L. 86-272, Wisconsin Department of Revenue v.
William Wrigley Jr. Co.,4 helped shed light on the permissible extent of these activities. Importantly,
activities ancillary to solicitation remain protected even if those activities viewed alone would not
otherwise be protected. The Court explained that “whether a particular activity is a de minimis
deviation from a prescribed standard must, of course, be determined with reference to the
purpose of the standard. . . . Accordingly, whether in-state activity other than ‘solicitation of orders’
is su ciently de minimis to avoid loss of the tax immunity conferred by section 381 depends upon
whether that activity establishes a nontrivial additional connection with the taxing State.”5

The Problem
Here’s the problem: Nobody today likes the lines Congress drew in 1959. From my vantage point,
Congress intended to protect most interstate sellers from being subject to state income taxation in
states where those sellers conducted no activities other than accessing the market. Sales of
services in 1959 generally did not cross state lines in the way they do today. Even if they did, states
did not apportion the sale of services or intangibles according to the market; they uniformly used
some form of income-producing activity test. Digital services and products were certainly not on
Congress’s radar. After these changes to the economy and state apportionment rules, the purpose
of P.L. 86-272 is barely being served. And to the extent P.L. 86-272 still acts as a meaningful barrier
to states’ abilities to impose a net income tax, the Multistate Tax Commission appears poised to
sap any remaining force the law might have.6
In a recent article in this publication, Roxanne Bland contended that Congress’s recent e orts with
the Business Activity Tax Simpli cation Act and its “wholesale rewriting of P.L. 86-272 would
essentially relegate states to taxing business income the way it was done in the 1950s, when
America had a manufacturing economy.” This, Bland contends, “would also create substantial
amounts of ‘nowhere income.’”7 The MTC generally appears to agree with this concern as it looks to
update its policy statement regarding P.L. 86-272. Michael Fatale, deputy general counsel for the
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Massachusetts Department of Revenue, who has argued since at least 2002 that P.L. 86-272
violates the U.S. Constitution,8 appears to be a vocal gure in the MTC’s e ort to subvert the
statute’s protections by pointing to internet or other digital contacts that sellers of tangible
personal property may have with a state.9
The MTC Uniformity Committee began its P.L. 86-272 project November 7, 2018. Brian Hamer,
counsel for the MTC, has said that the project is limited to considering the application of P.L. 86-272
to modern business activities. While that scope of review sounds limited, Hamer’s April 25 status
report indicates that the MTC intends to address whether using an interactive website to sell
property into a state exceeds P.L. 86-272 protections.10
I’m not so sure the MTC’s Uniformity Committee is really geared to faithfully construe the text and
purpose of P.L. 86-272, just as I am skeptical that P.L. 86-272 may provide protection for digital
service providers, as some practitioners have argued.11 What I think we’re really left with are two
perspectives that agree on one central premise: P.L. 86-272 is outdated and should either be
updated to address the concerns Congress hoped to resolve after Northwestern States or be
repealed.
The economy in 2019 is di erent from 60 years ago in at least three major respects: It is servicebased and digital, global, and simply more e cient from a logistical perspective. We need to review
how these changes a ect interstate income tax obligations to reach a reasonable conclusion
regarding the desired fate of P.L. 86-272.

Services and the Digital Economy
The MTC’s Uniformity Committee is focused on the digitalization of interstate commerce, and much
of its thinking appears to be in uenced by Wayfair.12 As Amy Hamilton reported on the April 25
meeting, Fatale and the P.L. 86-272 MTC work group participants often quote the following passage
from Wayfair:
Between targeted advertising and instant access to most consumers via any internet-enabled
device, “a business may be present in a State in a meaningful way without” that presence “being
physical in the traditional sense of the term.” . . . A virtual showroom can show far more
inventory, in far more detail, and with greater opportunities for consumer and seller interaction
than might be possible for local stores. Yet the continuous and pervasive virtual presence of
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retailers today is, under Quill, simply irrelevant. This Court should not maintain a rule that
ignores these substantial virtual connections to the State.
While references to Wayfair confuse me (P.L. 86-272 protection presupposes nexus exists), the MTC
is ultimately asking whether providing the ability to access an interactive website might exceed the
protected activities of P.L. 86-272. The MTC appears particularly interested in the role that internet
cookies play in all this. Do these lines of code in your web browser that track internet activity to
advertise particular items or modify your website experience to optimize the time you spend on
the site exceed solicitation in the state?13
In my view, if the product being sold is tangible personal property, whether a salesperson or a
website is soliciting sales in the state should be irrelevant. There’s a strong argument that an actual
person in the state can be far more dynamic than a website, however sophisticated. And it appears
that these websites are entirely geared toward solicitation of sales; any activities that may be
construed otherwise would be ancillary and fall well within the boundaries set in Wrigley. But even
if this view can be contradicted, I think there is little debate that this exception would swallow the
rule. Given Congress’s swift action after Northwestern States, I can’t imagine Congress intended the
protections in P.L. 86-272 to be interpreted out of existence.

Foreign Commerce
It’s also a product of history that P.L. 86-272 does not protect all sellers of tangible personal
property outside a state — only interstate commerce is protected. I think the purposes of this were
at least twofold. First, the facts in Northwestern States did not involve a foreign seller, and P.L. 86272 was meant as a direct response to that decision. Second, foreign sellers were a much rarer
occurrence in 1959 than today. P.L. 86-272 protection for foreign sellers has generally not been a
sticking point for states.14 Illinois, Michigan, Montana, and Utah, for instance, have speci cally
extended P.L. 86-272 protections to foreign commerce.15 While some practitioners have suggested
that refusing to extend P.L. 86-272 protections to foreign commerce may violate the foreign
commerce clause, I am somewhat skeptical.16 It is not the states providing preferential treatment
to interstate businesses as opposed to foreign businesses; it is Congress. And it is probably
Congress’s prerogative to do so.
There are, however, at least two arguments in favor of foreign entities receiving P.L. 86-272
protections. First, once property enters the United States and is transported across state lines, the
transaction can be said to be both foreign and interstate in nature. In that case, the protections of
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P.L. 86-272 would apply. Also, states such as Florida apply the standards of P.L. 86-272 to sellers
making sales to international customers to determine whether those sellers are subject to tax in
the destination country.17 To the extent a state uses this standard to determine whether a taxpayer
is subject to tax in a foreign destination, it should be held to that same standard for determining its
own jurisdictional reach.18
Regardless of the legal arguments surrounding the applicability of P.L. 86-272 to foreign commerce,
the problems with the law again become apparent. To the extent P.L. 86-272 creates a dynamic in
which states are more likely to impose a corporate income tax on a foreign seller (who may even
be treaty protected from a federal standpoint) as opposed to an interstate seller, it can only be
understood to reach an absurd result.

What Constitutes ‘Delivery,’ Anyway?
Finally, I cannot speak to the logistics companies used in the 1950s, but it is rare today for a
company that uses its own trucks to deliver products into a state to not also backhaul out of that
state. Otherwise, 50 percent of that truck’s trip is e ectively worthless. As recently as December
2018, the California Franchise Tax Board emphasized that delivery via a private delivery truck is
protected by P.L. 86-272, but any activity beyond delivery, such as backhauling, is not.19 Practically
speaking, backhauling is an essential part of delivery. Still, there are separate economic incentives
to do so. Could backhauling be considered ancillary to delivery? The answer may depend on the
nature of what is backhauled; backhauling returned goods may receive di erent analysis from
backhauling scrap metal unrelated to the seller’s sales of tangible personal property into the state.
Again, P.L. 86-272 does not anticipate or address this dynamic despite its ubiquity.

What to Do, What to Do?
The states’ concerns regarding pending legislation that would expand P.L. 86-272 are overstated for
two simple reasons: throwback and throwout. Approximately 23 states have adopted some form of
throwback and at least three other states use a throwout rule for sales of tangible personal
property. Bland’s contention that a revamped P.L. 86-272 would create substantial amounts of
“nowhere income” makes no reference to throwout or throwback. And while I may have qualms
with the way the throwout rule is applied to services and the sale or license of intangibles today (it
seems fundamentally inconsistent with economic nexus and market-based sourcing), throwback is
at its best when used to capture nowhere income created by P.L. 86-272.
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So states’ attempts to shrink the protections of P.L. 86-272 would not necessarily result in more
income taxes being paid. Instead, these e orts simply shift where the income of a taxpayer would
be subject to tax. And that is frustrating because while state revenues will not increase in any
meaningful way, costs of compliance and risks of audit will increase dramatically. This is not like
use tax in which the tax is exclusively destination based and sellers may avoid all tax
responsibility.20 Balancing the interests of taxpayers and states, I see little bene t to the states in
undermining P.L. 86-272 and I see substantial costs to taxpayers. This would be true even if P.L. 86272 were extended to services and the digital economy.
As states and Congress contemplate how P.L. 86-272 should function in the 21st century, they
would do well to consider the di erences between use tax and income tax. Income taxation of
multistate businesses is often a zero-sum game; the only variable is the cost and risk associated
with compliance on a multistate basis. An honest conversation regarding the role P.L. 86-272
should play in interstate commerce comes down to one basic question: Should P.L. 86-272 stay or
go? I say it should stay. In order to do that, the law needs to be updated to re ect economic reality
in 2019. And if you think it should go, the SALT community deserves a cogent explanation as to
why, not a concentrated e ort to interpret the law out of existence.
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