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Direct Marketing Association and the Overture to Overturn Quill
Despite Justice Kennedy's invitation in his concurring opinion in DMA, bringing a direct
challenge to Quill will be, in a word, challenging.
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On March 3, 2015, the Supreme Court released its opinion in Direct Mktg. Ass'n v. Brohl, 135 S Ct 1124, 83
USLW 4133, 15 CDOS 2168, 2015 Daily Journal DAR 2473, 25 FLW Fed S 105, 2015 WL 867663
(hereafter, DMA). Few U.S. Supreme Court cases, let alone those decided unanimously (as DMA was),
become known for a concurring opinion, written by a single justice, on an issue not presented to the Court.
But the DMA case may be an exception. While the case presented the Supreme Court with only a
procedural question, Justice Kennedy filed a solo concurrence suggesting it was time to overturn a
long-standing precedent, critical to the collection of state sales and use taxes, left over from the days of
catalogue order forms and wall-mounted telephones. In fact, his concurring opinion went even further,
inviting the states to bring a case challenging that precedent.
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Other than reminding us that even the Justices themselves do not hold the Court's precedents to be
3

"sacrosanct," what, if anything, should we make of such an overture?

1

The Issue That Wasn't
DMA involves an unusual notice and information reporting statute, passed in 2010 by Colorado, which
requires any out-of-state seller that doesn't collect sales and use tax on sales made into the state to provide
notices to purchasers and report information about those sales to the Colorado Department of Revenue.
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Colorado enacted the requirements for a reason: under the Supreme Court's precedent, it could not make
these out-of-state sellers actually collect and remit the taxes.
5
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In 1992, the Court in Quill Corp. v. North Dakota upheld its 1967 ruling in Bellas Hess, that a state may not
require a seller to collect sales and use tax if the seller lacks physical presence in the state. The facts in the
two cases were very similar. But, during the 25 years between Bellas Hess and Quill, the Court's thinking on
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due process adjudicatory jurisdiction, and the ability of states to impose tax on interstate commerce
8

generally, had shifted. Consequently, by 1990, many state tax experts believed that Bellas Hess, though
never explicitly overruled, was no longer good law. (Considering that the Court seldom signals when it is
ready to depart from past precedent, Justice Kennedy's concurrence in DMA notwithstanding, that belief
was understandable.)
At the time of the Quill litigation, North Dakota's tax imposition statute defined a retailer as, "every person
9

who engages in regular or systematic solicitation of a consumer market in th[e] state." But for years after
Bellas Hess, North Dakota (as well as other states with similarly broad statutes) had not enforced a tax
collection duty where the seller lacked physical presence. Quill Corp., a mail-order purveyor of office
supplies with significant sales into the state, fell into the statutory definition, although its contact with North
Dakota was limited to sales into the state by common carrier and advertisements sent by U.S. mail. North
Dakota brought suit seeking a declaratory judgment that it could impose a collection duty on Quill, which the
state's supreme court granted.
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Not only was the result in Quill unexpected by many-but the rationale supporting that result was also a
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surprise. The Court amended Bellas Hess, but did not overturn it. To conform the decision to its more
modern jurisprudence, the Court held that Quill's systematic and purposeful direction of sales into the state
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met any minimum contacts nexus requirement under the Due Process Clause. But the Court further held
that the Commerce Clause was different, and that its substantial nexus standard required more. The Court
therefore upheld the physical presence rule of Bellas Hess under the dormant commerce clause doctrine
13

and under stare decisis. Since then, states have not been able to require so-called "remote" sellers to
collect sales and use taxes from sales to in-state purchasers.

The impact of this limitation has grown with the increasing popularity of online shopping. States must rely on
their residents to report purchases and remit the required use taxes. This has proven less than satisfactory,
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to put it mildly, for both states and traditional sellers who must compete with online merchants. Like most
states, Colorado requires its residents by statute to remit use tax on their purchases from out-of-state
sellers. And, like most states, Colorado has had trouble enforcing the requirement. Consequently, remote
sellers have a competitive advantage over locally based businesses. By enacting notice and reporting
requirements, Colorado intended to improve collection of use tax.
Remote sellers objected to Colorado's approach. The Direct Marketing Association (the DMA) filed suit on
behalf of its members in the federal district court claiming the notice and information reporting requirements
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violate the dormant commerce clause-arguing both discrimination and undue burden. The DMA is "a trade
16

association of retailers, many of which sell to Colorado residents but do not collect taxes." Its members
have a vested interest in maintaining the status quo. The district court granted summary judgment to the
DMA on both grounds of discrimination and undue burden (citing Quill for the latter), and permanently
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enjoined enforcement of the notice and reporting requirements. Colorado appealed to the U.S. Court of
Appeals for the Tenth Circuit, and many expected that, whatever the circuit court's ruling, the case would
eventually reach the U.S. Supreme Court.
As it did. But when it did, it was not on the merits, but on the question of whether the Tenth Circuit had
properly dismissed the case under the federal Tax Injunction Act ("TIA"), which deprives the federal district
courts of jurisdiction over certain state tax matters. As to this jurisdictional issue, the Supreme Court
reversed the Tenth Circuit's ruling, and held that the TIA's bar on suits seeking to enjoin "assessment, levy
or collection" did not apply to the kind of notice and information reporting requirements at issue in the
18

case.

It may be that part of the reason why Justice Kennedy's concurring opinion has gotten all the attention,
rather than the majority's, is because the holding on the TIA has less import than it might appear. While the
TIA is one consideration when determining whether a federal district court can adjudicate at least some
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state tax matters, it is not the last word. The doctrine of comity is. But comity was not an issue before the
20

Court.

Of course, the merits of the DMA's challenge were also not before the Court. But that did not stop Justice
Kennedy from considering them.

The Opinion That Isn't
Justice Kennedy agreed in full with the majority opinion in DMA. But then he made what he called a
"separate statement concerning what may well be a serious, continuing injustice faced by Colorado and
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many other States." In this statement, he encouraged the states to bring a challenge to Quill. Kennedy's
concurrence was short but well-researched. He noted how electronic commerce had evolved since Quill
was decided in 1992, and referred to it as "[a] case questionable even when decided":
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"In Quill, the Court should have taken the opportunity to reevaluate Bellas Hess not only in light of Complete
Auto but also in view of the dramatic technological and social changes that had taken place in our
increasingly interconnected economy. There is a powerful case to be made that a retailer doing extensive
business within a State has a sufficiently 'substantial nexus' to justify imposing some minor tax-collection
duty, even if that business is done through mail or the Internet. After all, 'interstate commerce may be
required to pay its fair share of state taxes.' This argument has grown stronger, and the cause more urgent,
23

with time."

Kennedy offered a wealth of statistics further supporting his position, and concluded that "[g]iven these
changes in technology and consumer sophistication, it is unwise to delay any longer a reconsideration of
the Court's holding in Quill. . . . The legal system should find an appropriate case for this Court to reexamine
24

Quill and Bellas Hess." However, he conceded that the present case was not it: "The instant case does not
raise this issue in a manner appropriate for the Court to address it. It does provide, however, the means to
note the importance of reconsidering doubtful authority."
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Kennedy's opinion did not come from nowhere. Colorado's brief, as well as all of the amicus briefs filed in
support of Colorado, pointed out the negative aspects of Bellas Hess and Quill. The Multistate Tax
Commission underscored the fundamental unfairness of Quill: that retailers who engage in the exact same
26

underlying transaction will have different tax collection burdens, depending on their location. A brief from
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interested states emphasized the prevalence of Internet sales and the taxes lost on them, as did the brief
of the National Governors' Association.
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A fourth brief looked to the possible ramifications that a decision on the TIA might have on the eventual
resolution of the issues on the merits, in whatever court those merits might be resolved. (After the Tenth
Circuit dismissed the case, the DMA filed suit in state district court.) That brief, filed by certain interested law
professors, expressed concern that if the Supreme Court determined that Colorado's reporting requirement

was "integral to Colorado's 'tax collection' for purposes of the TIA," the lower courts on remand would be
encouraged to apply Quill's physical presence test to the question of whether the information reporting
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requirements could be imposed on remote sellers. (An issue this article returns to below.) These briefs no
doubt laid the groundwork for Kennedy's concurrence.

The Challenges That Are
Despite Justice Kennedy's overture, bringing a direct challenge to Quill will be, in a word, challenging.
There are four main obstacles-the law itself, time, the rule of four and the rule of five, and Congress.

Obstacle number 1: The law
Test cases are hard. The challenger must, in some sense, contravene the law, in order to change the law. A
strong test case will be structured to encapsulate one targeted issue that can be conclusively resolved. One
article on the use of test cases says, "the group or individual spearheading the challenge must-among other
things-find the right plaintiff(s), determine the strongest legal arguments, and pick the proper judicial forum
to create circumstances in which the issue will be teed up for decision."
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A case often held up as a model test case, Brown v. Board of Education, was a standout for both strategy
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and litigation. The strategy required not just a single challenge but a series of cases intended to weaken
the "separate but equal" rule of Plessy v. Ferguson, culminating in a direct attack on the law via carefully
selected plaintiffs. The litigators then painstakingly positioned the Brown case for a definitive decision.
As for Quill, one thing can be said-the Supreme Court is apparently in no hurry to expand the physical
presence requirement to other taxes. So, we must assume that the target is a narrow one. The issue for any
direct challenge to Quill is whether, for collection of sales and use tax, the state can require a seller with no
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physical presence within its borders to collect tax. (Technically, the issue is whether a mail-order seller,
the specific type of seller in both Quill and Bellas Hess, must have some kind of physical presence in the
33

state, although there would likely be problems drawing the issue this narrowly. ) Because it is such a
narrow target, it is easy to imagine cases where the facts might not provide a direct hit, and instead would
simply be held to satisfy Quill, or be distinguished in some way.
Take, for example, the question of software belonging to the seller and located in the state. Assuming the
software is valuable, its presence is significant, and it contributes to making a market for the seller's

products in the state, then the presence of that software might simply be held to satisfy Quill's requirement,
at least arguably.
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In short, unequivocal acceptance of Justice Kennedy's invitation would appear to require a state to bring a
case, or at least take a position so that others can bring a case, that cannot be decided without overruling
(or affirming) Quill-a case where the seller has no presence in the state that might be deemed to satisfy the
physical presence requirement. Of course, this is another reason why test cases are hard. The challenger
might lose. (Or, assuming the challenger has lost in the courts below, the Court might simply decline cert.)

Obstacle number 2: Time
Overturning Supreme Court precedent takes time because no case gets to the Court without at least some
35

amount of lower court litigation. Time is not much of an obstacle if nothing changes. But things always
change. In the time it takes for a case to get to the Court, lots of things can change including the status of
related aspects of law, the positions of the litigants, and the makeup of the Court. It is sufficient, perhaps, to
note that Justice Kennedy is 78 years old.

Obstacle number 3: The rule of four and the rule of five
It takes four justices voting to accept a petition for certiorari for a case to come before the Supreme Court.
And, of course, it takes five justices to definitively overrule past precedent. When it comes to accepting cert,
the four justices don't have to agree as to why they might each want to take the case. But unless the Court
believes the status quo is entirely untenable, there would need to be a sense that a majority wants to, at
least, move in the same general direction, or taking the case would be a waste of time.
As noted above, the Court has had opportunities over the years to expand Quill's rule to other taxes, and
perhaps a few opportunities to narrow it. But it has declined them all. As for narrowing it, in 2013 the
Supreme Court denied certiorari in two cases that posed a potential challenge to Quill. These cases
involved a New York statutory presumption that certain kinds of affiliates in the state were soliciting sales for
online sellers so as to create nexus between those sellers and the state. The challenges were essentially
facial or per se challenges which, at least arguably, raised a question as to the scope of Quill's rule and
whether the affiliates' activity in the state was mere advertising.
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Given the Court's reluctance over the years to say more on the matter, can we assume that there are four
votes to accept a challenge to Quill, or more importantly, five votes to overturn? The fact that no other

justices joined Justice Kennedy's concurrence in DMA does not give us the answer to this question. The
concurrence is clearly unusual in its purpose. It does not express any separate rationale for the judgment,
nor for that matter does it relate at all to the issue of law decided by the Court. So if we want some sense of
the "leaning" of the Court, we must look elsewhere.
Quill, it was noted, was unusual in that, for the first time, the Court separately addressed the Due Process
Clause and Commerce Clause principles underlying tax nexus. Prior to Quill, most assumed that tax nexus
derived from due process principles-so that tax nexus was closely related, if not identical, to personal
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jurisdiction. What do we know about the Court's current thinking about personal jurisdiction?
While the lower courts grapple with personal jurisdiction questions daily, the Supreme Court has taken up
very few cases in recent decades. Before 2011, the last major case was Asahi in 1987, where the Court was
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unable to produce a majority opinion. But, as it happens, the Court did hear a personal jurisdiction case
recently, and while the Court was still split, it was Justice Kennedy who wrote the plurality opinion.
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The case was J. Mcintyre Mach., Ltd. v. Nicastro, which held that a New Jersey court could not exercise
jurisdiction over a foreign manufacturer in a product-liability suit where only a single product of the
manufacturer was shown to be in the state. Justice Kennedy's opinion posited that the British manufacturer
40

did not intend to "submit to the power of a sovereign." This view of Justice Kennedy, that the inquiry is
whether the defendant's activities "manifest an intention" to submit to the power of the sovereign was joined
41

by the Chief Justice and Justices Scalia and Thomas. This plurality opinion argues that, as an animating
theory of personal jurisdiction, fairness alone, or foreseeability, would not provide sufficient due process
protections.
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The case was a plurality because Justices Breyer and Alito, while agreeing with the judgment, could not join
the other four as to the reasoning. Nor were these two inclined to suggest a different rationale. It was their
concurrence which, interestingly, cited the "many recent changes in commerce and communication, many
of which are not anticipated by our precedents" foreshadowing Justice Kennedy's concurrence in DMA.
Justice Breyer's concurrence goes on to question the rule posited by Justice Kennedy's opinion: "But what
do those standards mean when a company targets the world by selling products from its Web site? And
does it matter if, instead of shipping the products directly, a company consigns the products through an
intermediary (say, Amazon.com) who then receives and fulfills the orders? And what if the company
markets its products through popup advertisements that it knows will be viewed in a forum? Those issues
have serious commercial consequences but are totally absent in this case."

43

So what does J. McIntyre tell us? One, there are four justices who believe that, as a standard for
adjudicatory jurisdiction, the question is whether the seller "manifests an intention" to avail itself of the
44

markets in the state. Second, this jurisdictional standard, based in sovereignty, is likely higher than a
standard based in fairness or foreseeability, but would certainly be lower than one based on physical
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presence. Third, three of the justices who joined the plurality opinion are also those who might be
expected to have lingering doubts about Quill's severing of Due Process and Commerce Clause nexus
46

rationales. And fourth, one way to reunite the two severed jurisdictional standards in Quill would be to
raise (slightly) the due process standard, and lower (or eliminate) the Commerce Clause (physical
presence) standard.
All that said, it should also be noted that Justice Kennedy recognized in J. McIntyre that: "A sovereign's
legislative authority to regulate conduct may present considerations different from those presented by its
authority to subject a defendant to judgment in its courts."
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Obstacle number 4: Congress
The final "obstacle" is one that the Supreme Court itself foreshadowed in Quill, "the underlying issue is not
only one that Congress may be better qualified to resolve, but also one that Congress has the ultimate
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power to resolve." Congress could, therefore, choose to act before any challenge to Quill ever reaches the
Supreme Court.
Of all proposed legislation to allow states to impose a sales tax collection duty on remote sellers, the
Marketplace Fairness Act (hereafter, MFA), introduced in the 113th Congress (S.336, S.743, H.R.684) and
th

reintroduced recently in the 114 Congress in the Senate (S.698), has made the greatest progress. Under
the MFA, states might require sellers to collect tax only after they have simplified their sales tax
systems-either by adopting the Streamlined Sales and Use Tax Agreement (SSUTA) or by meeting specific
simplification mandates listed in the bill. States that choose this second option must:
•

notify retailers in advance of any rate changes within the state,

•

designate a single state organization to handle sales tax registrations, filings, and audits,

•

establish a uniform sales tax base for use throughout the state,

•

use destination sourcing to determine sales tax rates for out-of-state purchases,

•

provide free software for managing sales tax compliance, and

•

hold retailers harmless for any errors that result from relying on state-provided systems and data.

In the prior Congress, on May 6, 2013, the MFA passed 69-27 in the Senate and proceeded to the House
for consideration. There, the bill was referred to the House Judiciary Committee. Rep. Robert Goodlatte,
(R-Va.), chairman of the committee, later released seven basic principles for Internet sales tax legislation.
The House Judiciary Committee also held a hearing on alternatives for the taxation of online sales on May
12, 2014, after which Rep. Goodlatte circulated the draft for an origin-based sourcing bill. Rep. Jason
Chaffetz, (R-Utah), a Judiciary Committee member, also circulated draft legislation for a new version of the
MFA. Ultimately, the MFA died in the House. Prospects for any further action in this Congress are uncertain.

The Case That Is
Meanwhile, the DMA case is back at the Tenth Circuit, before the same panel of judges. On March 31,
2015, the Direct Marketing Association filed a Motion for Limited, Supplemental Briefing on Remand.
Colorado countered by requesting a full briefing schedule on the merits of the Commerce Clause claims.
The state waived any reliance on the comity doctrine, and requested that the Court address the merits
without remanding the case for reinstatement of the original judgment.
The Tenth Circuit issued an order on April 13, 2015, granting the motion to file supplemental briefs and
directing the parties to provide full briefing on the Commerce Clause claims and whether the doctrine of
comity would apply, as well as any other issues the parties consider relevant. It is unclear whether the Tenth
Circuit intends to make a ruling on the merits, however. Its insistence that the parties brief the issue of
comity, despite Colorado's waiver, indicates the court may be inclined to allow the state court, where the
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case is also pending, to resolve it.

Whether the circuit court reaches the merits or leaves it to the Colorado courts, one remaining question at
this point is what bearing the Supreme Court's decision in DMA, and Justice Kennedy's concurrence, may
have on any holding. As previously noted, at least one amicus brief assumed the Court might find that the
TIA applied because the case was essentially a "tax case," and therefore asked the Court to make clear that
the resolution of the underlying issues should not be controlled by Quill. The majority declined to respond to
this request. Its reasoning on whether or not the case was barred by the TIA relied entirely on interpretation
of the specific statutory language, and not on whether the case was a tax case. Justice Kennedy's
concurrence might have some bearing on the resolution of the merits, assuming it signals a shared
sentiment that Quill need only be applied to situations that fall squarely within its facts.

Even if DMA returns to the Supreme Court, the Court need not affirm or overturn Quill to address the issues
presented. So the case might miss the narrow target posed by Quill altogether, and end up being decided
on other grounds. It would not be the first time such a thing has befallen a would-be test case. The case
originally intended to target the laws challenged in Plessy v. Ferguson, for example, ended up being
decided in state court on grounds of interstate commerce.
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And the Case That May Be
Whatever happens, whenever it happens, two things are certain. First, the realities of modern commerce
will continue to evolve, so that states will continually need to reassess the applicability of Quill to remote
sellers whose business models look less and less like traditional mail-order sellers. And second, to quote
Justice Kennedy: "There is a powerful case to be made that a retailer doing extensive business within a
State has a sufficiently 'substantial nexus' to justify imposing some minor tax-collection duty, even if that
business is done through mail or the Internet."
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