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What is an NFT (nonfungible token)?
Wikipedia:
A non-fungible token (NFT) is a non-interchangeable unit of
data stored on a blockchain, a form of digital ledger (collection of
accounts in which transactions are recorded), that can be sold
and traded.
It may provide license to use underlying digital asset, but not
copyright. NFTs do not restrict sharing or copying of the
underlying digital files.
NFTs are commonly digital art.
Artists can sell music as NFTs.
NFTs can represent game in-assets.
NFTs can function as tickets for an event.

A “nonfungible” item is unique, whereas a
“fungible” item can be exchanged 1-for-1
for another fungible item, such as 1 bitcoin
of cryptocurrency can be exchanged for
another bitcoin. One NFT would not have
the same value as another NFT.

What is
“nonfungible”?
Investopedia: Cryptocurrencies are fungible
tokens, which are identical to each other
and can serve as a medium for commercial
transactions.

Wikipedia:

What is a
blockchain?

A blockchain is growing digital list of
records, called blocks, that are linked
together using cryptography.
Ethereum was the first blockchain to
support NFTs with its ERC-721
standard, first proposed in 2017, and is
currently the most widely used. The
ERC-721 standard can incorporate in
the NFT a “smart contract” that will
track ownership and provide for
permissioned transfer of ownership with
royalties to be paid to the creating
artist.

Investopedia:

How Can I
Buy NFTs?

Many NFTs can only be
purchased with the Ethereum
cryptocurrency Ether (ETH),
which must be stored in a digital
wallet in order to use. You can
then purchase NFTs via any of
the online NFT marketplaces,
including OpenSea, Rarible, and
SuperRare, to name a few.

NFT Sales History
Investopedia:
In early March 2021, a group of NFTs by digital artist Beeple sold
for over $69 million.
Twitter's Jack Dorsey tweeted a link to a tokenized version of the
first tweet ever, in which he wrote: "just setting up my twttr." The
NFT version of the first-ever tweet sold for more than $2.9
million.
Wikipedia:
As of early 2021, most NFT artworks were selling for less
than $200, with a third selling for less than $100.
Checkpoint: 3Q 2021 NFT sales volume reached >$10 B

NFT for sale listed on OpenSea marketplace

OpenSea sales
statistics

•In last half of 2020,
sales of artistic NFTs
and user-generated
content grew from
$1 million/month to
$20 million/month
and the number of
art NFT sellers
increased from 1,395
to 8,770. As of
January 2022,
monthly NFT sales
were $5 Billion.

NFT Transaction on
OpenSea
Buyer and seller each have
account with OpenSea
platform, each have “wallet”
app connected to OpenSea

Seller creates NFT, stores in
wallet app, lists on OpenSea
platform with price in
Ethereum (ETH)
cryptocurrency

Buyer indicates to seller NFT
purchase on OpenSea at
listed price

Via OpenSea platform, ETH
from buyer’s wallet transfers
to seller’s wallet, NFT
transfers to buyer’s wallet,
and transaction records on
Ethereum blockchain.

If buyer resells NFT,
embedded “smart contract”
will extract royalty fee from
sale proceeds and pay to
seller.

What is “gas”?
"GAS FEE" MEANS A FEE PAID TO THE OPERATOR OF
A VIRTUAL NETWORK FOR THE USE OF THE
NETWORK TO FACILITATE THE PURCHASE OR SALE
OF VIRTUALCURRENCY OR AN NFT.
Arizona HB 2204

Is the NFT seller selling it as inventory or
as a capital asset?

NFT
income
tax issues

Is the NFT buyer purchasing it as
inventory or as a capital asset—and is it
a “collectible?”

Did the NFT buyer have capital gain or
loss on the value of the cryptocurrency
used at the time of purchase of the NFT?

What is the buyer’s basis in the NFT?

IRS Cryptocurrency Income Tax Guidance
Notice 2014-21
Rev. Rul. 2019-24
IRS treats cryptocurrency as “property.”
NFT state tax guidance:
A few states have published cryptocurrency state income
tax guidance, based on the IRS guidance, but so far no
state has published NFT sales tax guidance.

Julian A. Fortuna, Eric Galen, and Gai Sher
How Should the Seller of an NFT Report It for Tax Purposes?
Bloomberg Daily Tax Report March 4, 2022
• Buyer: if an NFT is purchased with cryptocurrency, then the purchaser
must report a gain or loss on the disposition of the cryptocurrency.

• Seller (creator): Because NFTs are intangible assets, the difference
between the costs of creating the NFT and the amount received by the
creator should be taxed as ordinary income, plus applicable state income
taxes. Sales tax withholding could also apply.
• If an NFT purchaser decides to resell the NFT, the original creator can
automatically receive royalties that would be taxable when received.
• Dealers who buy and sell NFTs in the ordinary course of business should
generally recognize ordinary income upon sale because the NFTs are
considered inventory.
• NFTs held for investment rather than in a trade or business should qualify
for capital gain or loss treatment upon sale.
• Gains from the sale of NFTs held for personal use would be taxable as
capital gains, perhaps in some cases from the sale of a collectible.

James Rice, “Cryptoartists Also Need Creativity Figuring Out
State Sales Tax,” Bloomberg Daily Tax Report August 31, 2021

NFTs tied to digital art may fit into one of many
digital products or digital audiovisual works
categories that are taxable.
Jeff Cook, Madeline Smith, Harley Duncan, “States Will Soon Be
Looking to Collect on NFT Sales,” Tax Analysts Tax Notes State, March
21, 2022

The sale of an NFT that is linked to a video would
appear to be a type of work that is taxable in several
states.

OpenSea FAQ at opensea.io/tax-resources
Q: Can OpenSea do my taxes for me?
A: No. You are responsible for determining what, if any, taxes apply to
your purchases, sales and transfers of NFTs.
Q: What do I owe in taxes?
A: Thankfully, there are third-party services who can help. We
recommend CoinTracker as one such service.

Results for search of “sales tax” on OpenSea
website

NFT sales tax issues
• Is an NFT “software”?
• Is an NFT a “digital product” taxed by the state?
• Is an NFT “delivered,” “transferred” or “accessed”?
• How is the sale of an NFT sourced if neither seller or buyer know the
location of the other?
• Do NFT marketplaces fit within the state’s definition of “marketplace
facilitator/provider” (“narrow” vs. “broad” definition)?
• Has any NFT sales tax guidance been published?

Iowa “digital products” sales tax imposition
a. [Sales tax is imposed on retail sale of e]lectronically transferred digital audio-visual
works, digital audio works, digital books, or other digital products.
b. For purposes of this subsection:
(1) "Digital audio-visual works" means a series of related images which, when shown in
succession, impart an impression of motion, together with accompanying sounds, if
any.
(2) "Digital audio works" means works that result from the fixation of a series of
musical, spoken, or other sounds . . . .
(3) "Digital books" means works that are generally recognized in the ordinary and usual
sense as books.
(4) "Electronically transferred" means obtained or accessed by the purchaser by means
other than tangible storage media, including but not limited to a specified digital
product purchased through a computer software application, commonly referred to as
an in-app purchase, or through another specified digital product, or through any other
means.
(5) "Other digital products" means greeting cards, images, video or electronic games or
entertainment, news or information products, and computer software applications.

