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MULTISTATE TAX COMMISSION

Working Together Since 1967 to Preserve Federalism and Tax Fairness

To: Wood Miller, Chair
Members of MTC Uniformity Committee
From: Shirley Sicilian, General Counsel
Date: July 17, 2009
Subject: Executive Committee Direction to Initiate an Expedited Project for

Model Mobile Workforce Statute

As you know, a fundamental policy of both state and federal taxation is that
income is taxable in the jurisdiction where it is earned. And standard administrative
practice is to require a business to withhold individual income tax if an employee earns
wage income there. Many states recognize that standard withholding requirements have
posed some challenges for businesses when their employees earn wage income in
multiple jurisdictions.

At its May 2009 meeting, the Executive Committee asked the Uniformity
Committee to initiate a project to address these challenges with a model state withholding
statute for multistate employees. The project is expedited because the model is intended
as an alternative to federal legislation, H.R. 2110 (See introduced legislation, attached.)
The problem with H.R. 2110 is that it would work by creating a federal pre-emption of
state taxing jurisdiction. (See FTA resolution, attached.) Our MTC Uniformity
Commiittee is charged with developing a model state-level solution to these challenges
that does not involve federal preemption. (See draft policy checklist, attached.)



Multistate Tax Commission
Income & Franchise Tax Uniformity Subcommittee

Mobile Workforce Withholding Model Statute
Draft Policy Checklist
July 17, 2009

I.  Should the rule address (1) the employee’s underlying income tax liability, and thus
obviate the employer’s responsibility to withhold, or (2) the employer’s responsibility
to withhold, and thus leave open the employee’s underlying income tax liability?

I1. Should the rule be stated in terms of:

A. Time: The number of days the employee is present in the state — 10, 30, 60?

B. Income: The annual wage — in total or attributable to the state? or

C. Some combination of both (e.g., no requirement to withhold if employee is in the
state for less than 10 days AND has/had a wage rate below $100,000/year)

I11. Does the rule need to address income sourcing?

IV. Should the rule address local, as well as state, income tax withholding?

V. Exemptions? (e.g., entertainers, sports teams)
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To limit the anthority of States to tax certain income of employvees for
employvment duties performed in other States.

IN THE HOUSE OF REPRESENTATIVES

APRIL 27, 2009
Mr. Jounsoxn of Georgia (for himself, Mr. JORDAN of Ohio, Mr. (GOODLATTE,
Mr. BUTTERFIELD, and M=, Foxx) introduced the following bill; which
was referred to the Committee on the Judiciary

A BILL

To limit the authority of States to tax certain mcome of

emplovees for employment duties performed in other States.

| Be it enacted by the Senate and House of Representa-

]

tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act mayv be cited as the “Mobile Worktoree
5 State Income Tax Fairness and Simplification Aet”.

6 SEC. 2. LIMITATIONS ON STATE WITHHOLDING AND TAX-
7 ATION OF EMPLOYEE INCOME.

8 (a) IN GENERAL.—No part of the wages or other re-
9 muneration earned by an employee who performs employ-
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ment duties in more than one State shall be subject to
income tax in any State other than—

(1) the State of the employvee’s residence; and

{2) the State within which the employee is
present and performing employviment duties for more
than 30 days during the calendar year in which the
inmcome 1s earned.

(b) WAGES OR OTHER REMUNERATION.—Wages or
other remuneration earned m any calendar yvear are not
subject to State income tax withholding and reporting un-
less the employvee is subject to income tax under subsection
{a). Income tax withholding and reporting under sub-
section (a)(2) shall apply to wages or other remuneration
earned as of the commencement date of duties in the State
during the calendar vear.

() OPERATING RULEsS.—For purposes of deter-
mining an employer’s State income tax withholding and
information return obligations—

(1) an employver may relv on an emplovee’s de-
termination of the time expected to be spent by such
emplovee 1 the States 1n which the emplovee will
perform duties absent—

(A) actual knowledge of fraud by the em-

plovee 1 making the estimate; or

sHR 2110 TH
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(B) collusion between the emplover and the
employvee to evade tax;

(2) it records are maintaimed by an emplover
recording the location of an employee for other busi-
ness purposes, such records shall not preclude an
emplover’s ability to rely on an emplovee’s deter-
mination as set forth in paragraph (1); and

(3) notwithstanding paragraph (2), it an em-
plover, at its sole diseretion, maintains a time and
attendance syvstem which tracks where the emplovee
performs duties on a daily basis, data from the time
and attendance system shall be used instead of the
emplovee’s determination as set forth in paragraph
(1).

(d) DEFINITIONS AND SPECIAL RULEs.—For pur-

poses of this Act:

(1) Dav.—

(A) An emplovee will be considered present
and performing employment duties within a
State for a day it the employvee performs the
preponderance of the emplovee’s employment
duties within such State for such day.

(B) Notwithstanding subsection (d)(1)(A),
it an employee performs materal employment

duties 1 a resident state and one nonresident

+HR 2110 TH
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state during one day, such employvee will be con-
sidered to have performed the preponderance of
the employvee’s employment duties in the non-
resident state for such day.

(') For purposes of subsection (d)(1), the
portion of the day the emplovee 1s in transit
shall not apply i determining the location of
an employee’s performance of emplovment du-
ties.

4

The term

(2) EMPLOYER. ‘employvee” shall be

defined by the State in which the duties are per-

&

formed, except that the term “‘emplovee’ shall not
melude a professional athlete, professional enter-

tainer, or certain publie figures.

(3) PROFESSIONAL ATHLETE.—The term “‘pro-
fessional athlete” means a person who performs
services 1 a  professional athletic event, provided
that the wages or other remuneration are paid to
such person for performing services in his or her ca-
pacity as a professional athlete.

{4) PROFESSIONAL ENTERTAINER.—The term
“professional entertainer” means a person who per-
forms services in the professional performing arts
for wages or other remuneration on a per-event

basis, provided that the wages or other remuneration

+HR 2110 IH
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are paid to such person for performing services in
his or her capacity as a professional entertainer.

(5) CERTAIN PUBLIC FIGURES—The term
“eertain public figures’” means persons of promi-
nence who pertform services for wages or other remu-
neration on a per-event basis, provided that the
wages or other remuneration are paid to such person
for services provided at a diserete event in the form
of a speech, similar presentation or personal appear-
ance.

(6) EMPLOYER.—The term “employver” has the
meaning given such term in section 3401(d) of the
Internal Revenue Code of 1986 (26 U.S.C. 3401(d))
or shall be defined by the State in which the duties
are performed.

(7) STATE.—The term “State” means each of
the several States of the United States.

(8) TIME AND ATTENDANCE SYSTEM.—The
term “time and attendance system’ means a system
where the emplovee 1s required on a contempora-
neous basis to record his work location for everyv day
worked outside of the state in which the employvee’s
duties are primarily preformed and the emplover

uses this data to allocate the employvee's wages be-

«HR 2110 IH
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1 tween all taxing jurisdictions in which the emplovee
2 performs duties.

3 (9) WAGES OR OTHER REMUNERATION.—The
4 term “wages or other remuneration” shall be defined
3 bv the State in which the employvment duties are

o]

performed.

7 SEC. 3. EFFECTIVE DATE.

sl

This Act shall be effective on January 1, 2011,

'

o
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FTA 2008 Resolution

Resolution Four
Tazation and Withholding of Wages Earned in Multiple States

Background

The fimdamental principle of mdividual meome taxation 15 that ncome 15 taxable whers 1t 15
eamed or where the services giving rise to the mcome are performed. In addition, the state of a
taxpayer s restdence may tax all income regardless of where samed, but 15 generally required to
offer a credit for taxes paid to other states to assure that mmcome 13 not subject to nuultiple
taxation. This 15 the same tax pelicy embraced by the U5, government and by all other meome-
taxing govermments.

As TS work pattemns shift to increasingly include mnferstate commuting, telecommmting and
nmlnstate travel, more workers find themselves with tax obligations to more than one
qunsdichion. Likewise, employers are faced with an mereased responsibality for withholding
meome taxes for multple jurisdictions. State and local laws and practices vary with respect fo de
minimis thresholds for withholding. There also 15 varance i enforcement programs aimed at
comphance ameng persons (and their employers) who ars temporanly m the unsdiction.

As ntrodnced in the 110th Congress, HE. 3339, the Mobile Workforce State Income Tax
Faimess and Simplification Act, would autherize a state or locality to impose an income tax
liability and a withholding requirement enly when a nonresident has performed services m the
Junsdiction for at least 60 days in a calendar year. The ball contams an exception for professienal
athletes and entertaimers.

In 1ts review of HE. 3359 and mn various discussions with proponents of the bill, FTA made
several pomts.

= HE. 3359 represents a substantal preemption and mtmsion mto state tax authonty;

= While FTA recognizes concemns regarding the admmisirative burdens mposed by current
practices, the 60-day thresheld 1s well bevond a level necessary to deal with the vast
majority of individuals whe would be temperanly in a jurisdiction.

= HE. 3359 would substantially disrupt the current tax system in faver of a system based
on taxation by the resident jurisdiction.

= HE. 3359 would substantally disrupt the revenue flows in certain states, particularly
INew York State because of 1ts economy and 1ts previous and current compliance
programs m the area.

= A simple “days threshold” will expose some pmsdictions to substantial revenne
disruptions; a “dollar threshold” that wonld linut the exposure of the states should also be
appliad.

. Iﬁependeut state action i3 a viable and preferred substitute for federal legislation.

The impact of H.E. 3332 will indoubtedly fall mest heavily on New York State because of its

economy and 1ts tax compliance programs. As with the FTA at large, New York 15 mundful of
the 135ues mvolved m complying with the current law. It will be undertaking a review and
analysis of the 135ue with a view toward recommending a state-level solution to the 153ue.



Policy

The abality to tax mcome where it is eamed 13 fimdamental to state tax sovereignty and state and
local mncome tax systems. Moreover, this ability 15 absolutely necessary m our faderal system,
where a state may choose ta not employ an income tax. FTA, however, recognizes the
admimistrative and compliance burdens impeosed on mdividuals and employers under current
arrangements and are willing to explore options for addressing those urdens for employees whe
are in a jurisdiction for mited periods of time. In shert, the 1s5ue comes down to ammving at an
appropnate balance between admmistrative sunplification and adherence to standard tax policies
and avolding the disruption of state and local revenue flows. FTA does not support HE. 3350 a3
mToduced.

FTA will assess any federal lemslative measures m this area against the following cnitenia: (1)
Recopmizmg that the benefits of federalism will mpose adnumstratrve burdens on commerce, 13
there disinterested evidence that the administrative burden and complexity posed by current state
and local practices 1s impeding the growth of commerce? (2) Does the proposed preemption
address 153nes of simplificanon and complexaty? (3) Can meanmngful simplifications and
umiformuty be achieved through state action? (4) Would preemption disrupt state and local
revemue flows and tax swtemi““ {3) Would presmption canse smularly situated taxpayers to be
taxed differently; specifically, does the proposal create advantages for multistate and
multinational businesses over local busimess? () Does the presmpiion support sound tax pohey?
(7) Does the preemption create unknown or potential umintended consequences? (8) Have state
and local tax authorities and taxpayer representatives together agreed to a beneficial change m
federal law?

In addition, FTA makes the following specific comments on HE. 3339 and sinular legislation.

*  Since New York State 15 the most sigmificantly affected state and since 1t 15 undertaking a
review of the 1ssue, federal legislation should not proceed until proponents of HR. 3339
have worked with New York State officials to resolve the 1ssue at the state level. Further,
Congress should alse take account of constructive action by other states on this 1ssue
before proceeding with legslation.

= Based on 113 review and analysis, FTA belisves an appropriate reselution of the 135ue
should, at a nmmimum, meet the followng criteria:

*  The action should be clearly limited to wages and related renmmeration eamed by
nouresident employees. FTA believes it 1s not mappropniate to use presence and time
10 a taxing Junisdiction to govern the taxation of wages and related remmuneranon
eamed b'a a nonresident i a taxing jurisdiction. However, the legislation must also
be clear that it is not intended to impair the ability of states and localities to tax non-
wage income eamed from the conduct of other econemic activities in the taxing
junsdiction.

* The action should provide that a state or localifty may impose income tax liability on
and a withhelding obligation with respect to the wage and related remuneration of a
nonresident if the nonresident 15 present and performig services i the junsdiction
for 20 or more days in a calendar year.

= Alternatively, the threshold could be formulated as lmuting state and lecal meome
taxation (and withholding) to those nonresidents present and performung services in



the jurisdhenon for 30 days or more in a calendar year, unless the mdiidual eamed in
excess of $230,000 mn wages and related renmmeration in the prior year in which case
the threshold would be 15 days in the junsdiction.

The action should provide that all persons paid on a “per event basis” are excludad
form the coverage of the Wil

The action should provide for the allecation of a day to a nenrssident jurisdiction
when services are performed in the resident jurisdiction and another jurisdiction i a
single day.

The action should cover wages and remmneration eamed within a junsdiction in 2
calendar vear so a3 to not dismpt taxation of any deferred amounts. It should not,
however, impair the ability of states and localinies to tax mecome ansmg from the
conduct of other econemic activities in the taxing junsdiction.

The effective date of any action should be delﬁ".-ed unti] the begmning of the 2
calendar year following enactment to allow sufficient time for implementation by
state and local governments and affected employers.

-|Ilﬂ

Acceptance of a standard that a nonresident be present and performing services m a urisdiction
for the purposes cuthned above should not be mterpreted to imply that FTA considers that &
physical presence standard 13 in any way an appropnate standard for establishing junisdiction to
tax in other contexts, particularly for the unpotnmu of business activity taxes on entities domg
business in a state. As outlined in Resolution No. 3 (2008), FTA is Enul} opposed to federal
legislation that would establish a physical presence nexus standard for the imposition of business
activify taxes.



