
 
 
Working Together Since 1967 to Preserve Federalism and Tax Fairness 

 
To:  Wood Miller, Chair 

Members of MTC Uniformity Committee 
  
From:  Shirley Sicilian, General Counsel 
 
Date: July 17, 2009 
 
Subject: Executive Committee Direction to Review Model Combined 

Reporting Statute Tax Haven Provision in light of OECD Changes 
 

 
I. Background 
 

Since November 2007, the Executive Committee has received public comment 
from representatives of the Isle of Man expressing concern with the MTC model 
combined reporting statute’s definition of “tax haven,” which refers to determinations 
made by the Organization for Economic Cooperation and Development.  Until April of 
2009, the Isle of Man was included on the OECD’s list of cooperative tax havens.  Since 
the spring of 2009, the Commission has also heard concerns from two additional 
jurisdictions, Guernsey and Jersey.  Both of these jurisdictions were also included on the 
OECD’s list of cooperative tax havens until April 2009.  The jurisdictions’ most 
immediate concern was that the OECD list had not been systematically updated since 
2000 and did not reflect progress they had made toward OECD standards.  (See 
attachment A – 3 statements from Isle of Man.) 

 
In April 2009, the OECD met as part of the G20 conference in London, and 

produced a restructured and thoroughly updated list.1 OECD also pledged to regularly 
evaluate the jurisdictions’ progress through “robust reviews.” 2

 
At its May 2009 meeting, the Executive Committee directed the Uniformity 

Committee to consider whether changes to the model rule’s provisions on “tax haven” are 
necessary in light of the OECD changes. 
 

                                                           
1  See http://www.oecd.org/dataoecd/38/14/42497950.pdf ; See also attached list - Appendix C) 
 
2  Following G20 OECD Delivers on Tax Pledge (April 2009); 
http://www.oecd.org/document/57/0,3343,en_2649_34487_42496569_1_1_1_1,00.html  
 

http://www.oecd.org/dataoecd/38/14/42497950.pdf
http://www.oecd.org/document/57/0,3343,en_2649_34487_42496569_1_1_1_1,00.html


II. Interaction between MTC Model and OECD Developments 
 

• The MTC Model  
 

The MTC’s model combined reporting statute requires world-wide combination, 
but allows taxpayers to make a water’s-edge election.3  The model statute’s waters-edge 
election does not exclude foreign unitary affiliates from the combined group if the 
affiliate is “doing business in a tax haven…” (§5.A.vii.).   
 
A “tax haven” is defined as any jurisdiction that “during the tax year in question”:  
 

1) “is identified by the Organization for Economic Co-operation and 
Development (OECD) as a tax haven …” , or 

 
2) “exhibits the…characteristics established by the OECD in its 1998 report…as 

indicative of a tax haven…regardless of whether it is listed by the OECD as 
an un-cooperative tax-haven…”  (§1.I.) 

 
• The OECD Developments 

 
Tax Haven Criteria:  According to the 1998 OECD Report, a tax haven is a 

jurisdiction that imposes no or nominal direct taxes on financial or other mobile services 
income and also meets one of three criteria: (1) its regimes lack transparency; (2) it does 
not engage in effective information exchange; or (3) its regimes facilitate the 
establishment of entities with no substantial activities.4 These criteria, which are 
referenced in the MTC model (§1.I), have not changed since 1998.  Indeed, they have 
become the internationally agreed standard.  They were endorsed by G20 Finance 
Ministers in 2004 and by the UN Committee of Experts on International Co-operation in 
Tax Matters in 2008. 

 
Tax Haven List:  The OECD’s 2000 Progress Report reviewed 41 non-OECD 

jurisdictions against the 1998 criteria.  In 2002, the OECD characterized 39 of the 41 
jurisdictions as tax havens.  Of the 39, 32 were identified as “cooperative” tax havens and 
7 were identified as “uncooperative” tax havens. Starting in 2005, the OECD published 
annual assessments showing the extent of each cooperative tax haven’s progress in 
implementing its commitments.  (See attachment B - summary of OECD tax haven 
reports.) 

 
In April, 2009, the OECD re-evaluated the 41 jurisdictions on its original list.  It 

also expanded its list from the original 41 non-OECD jurisdictions to include OECD 
                                                           
3  The MTC Model Combined Reporting Statute is available at 
http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Uniformity/Uniformity_Projects/A_-
_Z/Combined%20Reporting%20-%20FINAL%20version.pdf  
 
4 Harmful Tax Competition, an Emerging Global Issue; Organization for Economic Development and Co-
operation (1998)  http://www.oecd.org/dataoecd/33/1/1904184.pdf
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http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Uniformity/Uniformity_Projects/A_-_Z/Combined%20Reporting%20-%20FINAL%20version.pdf
http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Uniformity/Uniformity_Projects/A_-_Z/Combined%20Reporting%20-%20FINAL%20version.pdf
http://www.oecd.org/dataoecd/33/1/1904184.pdf


countries and countries that participate as observers in the OECD Committee on Fiscal 
Affairs, or 84 jurisdictions altogether.  The new list is also restructured into three 
categories: (1) jurisdictions that have substantially implemented the internationally 
agreed tax standard, (2) jurisdictions that have committed to the internationally agreed 
tax standard, but have not yet substantially implemented it, and (3) Jurisdictions that have 
not committed to the internationally agreed tax standard.  The second category contains 
two sub-categories: (2)(a) tax havens, and (2)(b) other financial centers.  “Tax havens” 
are the non-OECD jurisdictions that meet the 1998 tax haven criteria.  “Other financial 
centers” are the OECD members and observers that have been identified as meeting the 
1998 criteria.  (See attachment C -  copy of the new OECD list.).  
 
III.  Possible MTC Model Revisions to Reflect OECD Developments 
 

The Executive Committee has asked the Uniformity Committee to review and 
report back on whether there is a need for a project to amend the model statute in light of 
the OECD’s changes.  
  

One question might be whether jurisdictions that fall within the second and third 
categories of the new OECD list ( jurisdictions that have committed to the internationally 
agreed tax standard but have not yet substantially implemented it, and jurisdictions that 
have not committed to the internationally agreed tax standard) now comprise what the 
model intends to include as “tax havens,” If so, it is not clear that the language of the 
model accomplishes that.  The model defines “tax haven” to include a jurisdiction that “is 
identified by the [OECD] as a tax haven …”  Under the new OECD structure, a “tax 
haven” is only one of two types of jurisdictions that fall under the second category 
(jurisdictions that have committed to the internationally agreed tax standard but have not 
yet substantially implemented it).  “Other financial centers” also fall within category 2, 
but may not be clearly included as a “tax haven” under the language of the model.   

 
If clarification is necessary, options include a technical correction to the language 

or, as recommended by the Isle of Man, elimination of the list provision altogether.5  If 
the list is eliminated, the model would define “tax haven” based only on whether the 
jurisdiction meets the OECD criteria.  The Executive Committee asked whether the 
OECD criteria should be augmented with additional requirements to reflect state 
combined reporting concerns that might not exist at the national level.  For example, if a 
jurisdiction adopts the transparency measures required by the OECD standards, this 
would allow federal tax authorities to identify entities where it may need to apply transfer 
pricing rules to address income shifting.  But identification of those entities may not be as 
much help to the states where the entities are now excluded from the waters-edge 
combined report. 

                                                           
5 The Isle of Man cautions that if the list provision is not eliminated, then only the most recently issued 
OECD list should be used.  See Statement from Isle of Man, dated July 2009 (attached). 
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July 2009 Statement 
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Attachment B. 
 

OECD Tax Haven Reports: Time-line and Summary of Findings 
 
• 1998 Report - http://www.oecd.org/dataoecd/33/1/1904184.pdf 

Established factors for identifying tax havens.  
   
• 2000 Progress Report - http://www.oecd.org/dataoecd/9/61/2090192.pdf 

41 jurisdictions reviewed 
- 35 identified as tax havens (including Isle of Man, Guernsey, Jersey) 
- 6 which made advance commitments were not included on that list  

   
• 2001 Progress Report – http://www.oecd.org/dataoecd/60/5/2664450.pdf 

40 tax havens listed (Tonga no longer a tax haven).   
-  29 tax havens  
-  11 committed tax havens (including Isle of Man, Guernsey, Jersey) 

 1 jurisdiction no longer considered tax haven 
  
• 2002 OECD List of Uncooperative Tax Havens - 

http://www.oecd.org/document/19/0,3343,en_2649_37427_2082323_1_1_1_37427,00.html 
39 tax havens listed (Maldives, Tonga no longer considered tax havens) 

-  7 uncooperative tax havens  
-  32 cooperative tax havens (including Isle of Man, Guernsey, Jersey) 

 2 jurisdictions no longer considered tax havens 
  
• 2004 Progress Report - http://www.oecd.org/dataoecd/60/33/30901115.pdf 

39 tax havens listed (Maldives, Tonga no longer considered tax havens) 
-  5  uncooperative tax havens 
-  34 cooperative tax havens (including Isle of Man, Guernsey, Jersey) 

2 jurisdictions no longer considered tax havens 
 
• 2005 Assessment - http://www.oecd.org/dataoecd/28/55/35670025.pdf 

Provides outcomes and next steps from a 2-day global forum on taxation.  
 
• 2006 Progress Assessment - 

http://www.oecd.org/document/60/0,3343,en_2649_33745_36791868_1_1_1_1,00.html 
Provides tables showing progress for each jurisdiction 

 
• 2007 Progress Assessment – 

http://www.oecd.org/document/29/0,3343,en_2649_33745_39473821_1_1_1_1,00.html 
Provides several tables showing progress for each jurisdiction. 

 
• April 28, 2008 Web Site- 

http://www.oecd.org/document/19/0,3343,en_2649_33745_1903251_1_1_1_1,00.html 
39 tax havens listed.   

-  3 uncooperative tax havens (Andorra, Liechtenstein, Monaco)  
-  35 cooperative tax havens (including Isle of Man, Guernsey, Jersey) 
-  1 effectively treated as cooperative 

2 jurisdictions no longer considered tax havens. 
 

• April 2009 - Restructured and Updated List - 
http://www.oecd.org/document/57/0,3343,en_2649_34487_42496569_1_1_1_1,00.html  

4 jurisdictions not committed to internationally agreed standards 
30 tax havens, plus 8 financial centers, committed but not substantially implemented 
40 jurisdictions substantially implemented (including Isle of Man, Guernsey, Jersey) 
 

• See also, Overview of the OECD’s Work on Countering International Tax Evasion - 
http://www.oecd.org/dataoecd/32/45/42356522.pdfv

http://www.oecd.org/dataoecd/33/1/1904184.pdf
http://www.oecd.org/dataoecd/9/61/2090192.pdf
http://www.oecd.org/dataoecd/60/5/2664450.pdf
http://www.oecd.org/document/19/0,3343,en_2649_37427_2082323_1_1_1_37427,00.html
http://www.oecd.org/dataoecd/60/33/30901115.pdf
http://www.oecd.org/dataoecd/28/55/35670025.pdf
http://www.oecd.org/document/60/0,3343,en_2649_33745_36791868_1_1_1_1,00.html
http://www.oecd.org/document/29/0,3343,en_2649_33745_39473821_1_1_1_1,00.html
http://www.oecd.org/document/19/0,3343,en_2649_33745_1903251_1_1_1_1,00.html
http://www.oecd.org/document/57/0,3343,en_2649_34487_42496569_1_1_1_1,00.html
http://www.oecd.org/dataoecd/32/45/42356522.pdfv


Attachment C. 
 

 


