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EXHIBIT A

STATUTORY PROPOSAL FOR APPORTIONMENT AND ALLOCATION
OF NET INCOME OF FINANCIAL INSTITUTIONS

Section 1. Apportionment and Allocation.

_ (a) A financial institution whose business activity is taxable both within
and without this state shall allocate and apportion its net income as provided in
this Act. All items of nonbusiness income (income which is not includable in
the apportionable income tax Lase) shall be allocated pursuant to the provisions '
of | ]. All business income (income which is includable in the apportionable
income tax base) shall be apportioned to this state by multiplying such income
by the apportionment percentage.

(b) The apportionment percentage is determined by adding the taxpayer's
receipts factor (as described in section 3 of this article), property factor (as
described in section 4 of this article), and payroll factor (as described in section
5 of this article) together and dividing the sum by three. If one of the factors is
missing, the two remaining factors are added and the sum is divided by two. If
two of the factors are missing, the remaining factor is the apportionment
percentage. A factor is missing if both its numerator and denominator are zero,
but it is not missing merely because its numerator is zero.

(c) Each factor shall be computed according to the method of accounting
(cash or accrual basis) used by the taxpayer for the taxable year.

(d) If the allocation and apportionment provisions of this Act do not fairly
represent the extent of the taxpayer's business activity in this state, the
taxpayer may petition for or the [State Tax Administrator] may require, in
respect to all or any part of the taxpayer's business activity, if reasonable:




(1) separate accounting;
(2) the exclusion of any one or more of the factors,

(3) the inclusion of one or more additional factors which will fairly
represent the taxpayer's business activity in this State; or

(4) the employment of any other method to effectuate an equitable
allocation and apportionment of the taxpayer's income.

Section 2. Definitions.
As used in this [Act], unless the context otherwise requires:

(a) "Billing address' means the location indicated in the books and
records of the taxpayer on the first day of the taxable year (or on such later
date in the taxable year when the customer relationship began) as the address
where any notice, statement and/or bill relating to a customer's account is
mailed.

(b) "Borrower or credit card holder located in this state" shall mean
(1) a borrower, other than a credit card holder, that is engaged in a trade or
business which maintains its commercial domicile in this state; and (2) a
borrower that is not engaged in a trade or business or a credit card holder
whose billing address is in this state.

(c) "Commercial domicile" means the headquarters of the trade or
business, that is, the place from which the trade or business is principally
managed and directed. If a taxpayer is organized under the laws of a foreign
country, or of the Commonwealth of Puerto Rico, or any territory or possession
of the United States, such taxpayer's commercial domicile shall be deemed to be
the state which the taxpayer has declared to be its home state pursuant to the
provisions of the International Banking Act of 1978; or. if the taxpayer
described in this subdivision has not made such a declaration or is not required

" to make such a declaration, its commercial domicile for the purposes of this
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[ACT] shall be deemed to be the state of the United States or the District of
Columbia to which the greatest number of employees are regularly connected or
out of which they are working, irrespective of where the services of such
employee are performed, as of the last day of the taxable year.

(d) "Compensation' means wages, salaries, commissions and any
other form of remuneration paid to employees for personal services that are
included in such employee's gross income under the Federal Internal Revenue
Code. In the case of employees not subject to the Federal Internal Revenue
Code, e.g., those employed in foreign countries, the determination of whether
such payments would constitute gross income to such employees under the
Federal Internal Revenue Code shall be made as though such employees were
subject to the Federal Internal Revenue Code. |

(e) "Credit card" means credit, travel or entertainment card.

() "Credit card issuer's reimbursement fee' means the fee a
taxpayer receives from a merchant's bank because one of the persons to whom
the taxpayer has issued a credit card has charged merchandise or services to

the credit card.

(g) "Employee’ means, with respect to a particular taxpayer, any

individual who, under the usual common-law rules applicable in determining

the employer-employee relationship, has the status of an employee of that
taxpayer.

(h) "Financial institution" means: [insert state's definition here][for a
beginning point for the development of a definition, see Appendix, paragraph Aj

(i) "Gross rents’ means the actual sum of money or other
consideration payable for the use or possession of property. "Gross rents" shall
include, but not be limited to:

(1) any amount payable for the use or possession of real property
or tangible property whether designated as a fixed sum of money or as a
percentage of receipts, profits or otherwise,




(2) any amount payable as additional rent or in lieu of rent, such
as interest, taxes, insurance, repairs or any other amount required to be paid
by the terms of a lease or other arrangement, and

(3) a proportionate part of the cost of any improvement to real
property made by or on behalf of the taxpayer which reverts to the owner or
lessor upon termination of a lease or other.arrangement. The amount to be
included in gross rents is the amount of amortization or depreciation allowed in
computing the taxable income base for the taxable year. However, where a
building is erected on leased land by or on behalf of the taxpayer, the value of
the land is determined by multiplying the gross rent by eight and the value of
the building is determined in the same manner as if owned by the taxpayer.

| (4) The following are not included in the term "gross rents":

(i) reasonable amounts payable as separate charges
for water and electric service furnished by the
lessor;

(i) reasonable amounts payable as service charges
janitorial services furnished by the lessor;

(iii) reasonable amounts payable for storage, provided
such amounts are payable for space not
designated and not under the control of the
taxpayer; and '

(iv) that portion of any rental payment which is
applicable to the space subleased from the
taxpayer and not used by it.
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(4) "Loan" means any extension of credit resulting from direct
negotiations between the taxpayer and its customer, and/or the purchase, in
whole or in part, of such extension of credit from another. Loans include
participations, syndications, and leases treated as loans for federal income tax
purposes.

Loans shall not include: properties treated as loans under section 595 of
the Federal Internal Revenue Code; futures or forward contracts; options;
notional principal contracts such as swaps; credit card receivables, including
purchased credit card relationships; non-interest bearing balances due from
depository institutions; cash items in the process of collection; federal funds
sold; securities purchased under agreements to resell; assets heid in a trading
account; securities; interests in a REMIC, or other mortgage-backed or asset-
backed security; and other similar items.

(k) "Merchant discount" means the fee (or negotiated discount)
charged to a merchant by the taxpayer for the privilege of participating in a
program whereby a credit card is accepted in payment for merchandise or
services sold to the card holder.

(1) "Participation” is an extension of credit in which an undivided
ownership interest is held on a pro rata basis in a single loan or pool of loans
and related collateral. In a loan participation, the credit originator initially
makes the loan and then subsequently resells all or a portion of it to other
lenders. The participation may or may not be known to the borrower.

(m) "Person" shall mean an individual, estate, trust, partnership,
corporation and any other business entity.

(n) "Principal base of operations" with respect to transportation
property means the place of more or less permanent nature from which said
property is regularly directed or controlled. With respect to an employee, the
"base of operations" means the place of more or less permanent nature from
which the employee regularly (1) starts his or her work and to which he or she
customarily returns in order to receive instructions from the taxpayer, or (2)
communicates with his or her customers or other persons, or (3) performs any
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other functions necessary to the exercise of his or her trade or profession at
some other point or points.

(0) "Real property owned’ and "tangible personal property owned’
means real and tangible personal property, respectively, (1) on which the
taxpayer may claim depreciation for federal income tax purposes, or (2) property
to which the taxpayer holds legal title and on which no other person may claim
depreciation for federal income tax purposes (or could claim depreciation if
subject to federal income tax). Real and tangible personal property do not

~include coin, currency, or property acquired in lieu of or pursuant to a

foreclosure.

"(p) "Regular place of business’ means an office at which the taxpayer
carries on its business in a regular and systematic manner and which is
continuously maintained, occupied and used by employees of the taxpayer.

(@  "State' means a state of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, any territory or possession of the United
States or any foreign country.

(r) "Syndication" is an extension of credit in which two or more
persons fund and each person is at risk only up to a specified percentage of the
total extension of credit or up to a specified dollar amount.

(s) "Traxable" means that a taxpayer is subject in another state to a net
income tax, a franchise tax measured by net income, a franchise tax for the
privilege of doing business, a corporate stock tax (including a bank shares tax,
a single business tax, an earned surplus tax, or any other tax which is imposed
upon or measured by net income.

(t) "Transportation property’ means vehicles and vessels capable of
moving under their own power, such as aircraft, trains, water vessels and motor
vehicles, as well as any equipment or containers attached to such property,
such as rolling stock, barges, trailers or the like.
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Section 3. Receipts Factor.

(a) General. The receipts factor is a fraction, the numerator of which is
the receipts of the taxpayer in this state during the taxable year and the
denominator of which is the receipts of the taxpayer within and without this
state during the taxable year. The method of calculating receipts for purposes
of the denominator is the same as the method used in determining receipts for
purposes of the numerator.

The receipts factor shall include only those receipts described herein
which constitute business income and are included in the computation of the
apportionable income base for the taxable year. '

(b) Receipts from the lease of real property. The numerator of the
receipts factor includes receipts from the lease or rental of real property owned
by the taxpayer if the property is located within this state or receipts from the
sublease of real property if the property is located within this state.

(c) Receipts from the lease of tangible personal property.

(1) Except as described in paragraph (2) of this subdivision, the
numerator of the receipts factor includes receipts from the lease or rental of
tangible personal property owned by the taxpayer if the property is located
within this state when it is first placed in service by the lessee.

(2) Receipts from the lease or rental of transportation property
owned by the taxpayer are included in the numerator of the receipts factor to
the extent that the property is used in this state. The extent an aircraft will be
deemed to be used in this state and the amount of receipts that is to be
included in the numerator of this state's receipts factor is determined by
multiplying all the receipts from the lease or rental of the aircraft by a fraction,
the numerator of which is the number of landings of the aircraft in this state
and the denominator of which is the total number of landings of the aircraft. If
the extent of the use of any transportation property within this state cannot be
determined, then the property will be deemed to be used wholly in the state in




e

Py

which the property has its principal base of operations. A motor vehicle will be
deemed to be used wholly in the state in which it is registered.

(d) Interest from loans secured by real property.

(1) The numerator of the receipts factor includes interest and fees or
penalties in the nature of interest from loans secured by real property if the
property is located within this state. If the property is located within this state
and one or more other states, the receipts described in this subdivision are
included in the numerator of the receipts factor if more than fifty percent of the
fair market value of the real property is located within this state. If more than
fifty percent of the fair market value of the real property is not located within
any one state, then the receipts described in this subdivision shall be included
in the numerator of the receipts factor if the borrower is located in this state.

(2) A loan is secured by real property if, at the time the original loan
agreement was made, fifty percent or more of the aggregate value of the
collateral was real property.

(3) The determination of whether the real property securing a loan
is located within this state shall be made as of the time the original agreement
was made and any and all subsequent substitutions of collateral shall be
disregarded.

(¢) Interest from loans not secured by real property. The numerator
of the receipts factor includes interest and fees or penalties in the nature of
interest from loans not secured by real property if the borrower is located in this
state.

() Net gains from the sale of loans. The numerator of the receipts
factor includes net gains from the sale of loans. Net gains from the sale of loans
includes income recorded under the coupon stripping rules of section 1286 of
the Internal Revenue Code.
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(1) The amount of net gains (but not less than zero) from the sale of
loans secured by real property included in the numerator is determined by
multiplying such net gains by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subdivision (d) of
this section and the denominator of which is the total amount of interest and
fees or penalties in the nature of interest from loans secured by real property.

(2) The amount of net gains (but not less than zero) from the sale of
loans not secured by real property included in the numerator is determined by
multiplying such net gains by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subdivision (e) of
this section and the denominator of which is the total amount of interest and
fees or penalties in the nature of interest from loans not secured by real

property.

(g Receipts from credit card receivables. The numerator of the
receipts factor includes interest and fees or penalties in the nature of interest
from credit card receivables and receipts from fees charged to card holders,
such as annual fees, if the billing address of the card holder is in this state.

(h) Net gains from the sale of credit card receivables. The numerator
of the receipts factor includes net gains (but not less than zero) from the sale of
credit card receivables multiplied by a fraction, the numerator of which is the
amount included in the numerator of the receipts factor pursuant to
subdivision (g) of this section and the denominator of which is the taxpayer's
total amount of interest and fees or penalties in the nature of interest from
credit card receivables and fees charged to card holders.

(i) Credit card issuer's reimbursement fees. The numerator of the
receipts factor includes all credit card issuer's reimbursement fees multiplied by
a fraction, the numerator of which is the amount included in the numerator of
the receipts factor pursuant to subdivision (g) of this section and the
denominator of which is. the taxpayer's total amount of interest and fees or
penalties in the nature of interest from credit card receivables and fees charged
to card holders.
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(i Receipts from merchant discount. The numerator of the receipts
factor includes receipts from merchant discount if the commercial domicile of
the merchant is in this state. Such receipts shall be computed net of any
cardholder charge backs, but shall not be reduced by any interchange
transaction fees or by any issuer's reimbursement fees paid to another for
charges made by its card holders. '

(k) Loan servicing fees.

(1) The numerator of the receipts factor includes loan servicing fees
derived from loans secured by real property multiplied by a fraction the
numerator of which is the amount included in the numerator of the receipts
factor pursuant to subdivision (d) of this section and the denominator of which
is the total amount of interest and fees or penalties in the nature of interest
from loans secured by real property.

(2) The numerator of the receipts factor includes loan servicing fees
derived from loans not secured by real property multiplied by a fraction the
numerator of which is the amount included in the numerator of the receipts
factor pursuant to subdivision (e of this section and the denominator of which
is the total amount of interest and fees or penalties in the nature of interest
from loans not secured by real property.

_ In circumstances in which the taxpayer receives loan servicing fees
for servicing either the secured or the unsecured loans of another, the
numerator of the receipts factor shall include such fees if the borrower is
located in this state.

(] Receipts from services. The numerator of the receipts factor includes
receipts from services not otherwise apportioned under this section if the service
is performed in this state. If the service is performed both within and without
this state, the numerator of the receipts factor includes receipts from services
not otherwise apportioned under this section, if a greater proportion of the
income-producing activity is performed in this state based on cost of
performance.

10




(m) Receipts from investment assets and activities and trading assets

and activities.

(1) Interest, dividends, net gains and other income from
investment assets and activities and from trading assets and activities shall be
included in the receipts factor. Investment assets and activities and trading
assets and activities include but are not limited to: investment securities;
trading account assets; federal funds; securities purchased and sold under
agreements to resell or repurchase; options; future contracts; forward contracts;
notional principal contracts such as swaps; equities; and foreign currency
transactions. With respect to the investment and trading assets and activities
described in subparagraphs (A) and (B) of this paragraph, the receipts factor
shall include the amounts described in such subparagraphs.

(A) The receipts factor shall include the amount by which
interest from federal funds sold and securities purchased under resale
agreements exceeds interest expense on federal funds purchased and securities
sold under repurchase agreements.

(B) The receipts factor shall include the amount by which
interest, dividends, net gains and other income from trading assets and
activities, including but not limited to assets and activities in the matched book,
in the arbitrage book, and foreign currency transactions, exceed interest
expense from securities sold not yet purchased and net losses from such assets
and activities.

(2) The numerator of the receipts factor includes interest,
dividends, net gains and other income from investment assets and activities and
from trading assets and activities described in paragraph (1) that are
attributable to this state.

(A) The amount of interest, dividends, net gains and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator is determined by
multiplying all such income from such assets and activities by a fraction, the
numerator of which is the average value of such assets which are properly
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assigned to a regular place of business of the taxpayer within this state and the
denominator of which is the average vaiue of all such assets.

(B) The amount of interest from federal funds sold and
purchased and from securities purchased under resale agreements and
securities sold under repurchase agreements attributable to this state and
included in the numerator is determined by multiplying the amount described
in subparagraph (A) of paragraph (1) from such funds and such securities by a
fraction, the numerator of which is the average value of federal funds sold and
securities purchased under agreements to resell which are properly assigned to
a regular place of business of the taxpayer within this state and the
denominator of which is the average value of all such funds and such securities.

(C) The amount of interest, dividends, net gains and other
income from trading assets and activities, including but not limited to assets
and activities in the matched book, in the arbitrage book and foreign currency
transactions, (but excluding amounts described in subparagraphs (A) or (B) of
this paragraph), attributable to this state and included in the numerator is
determined by multiplying the amount described in subparagraph (B) of
paragraph (1) by a fraction, the numerator of which is the average value of
such trading assets which are properly assigned to a regular place of business
of the taxpayer within this state and the denominator of which is the average
value of all such assets.

(D) For purposes of this paragraph, average value shall be
determined using the rules for determining the average value of tangible
personal property set forth in subdivisions (c) and (d) of section four.

(3) In lieu of using the method set forth in paragraph (2) of this
subdivision, the taxpayer may elect, or the [State Tax Administrator| may
require in order to fairly represent the business activity of the taxpayer in this
state, the use of the method set forth in this paragraph.

(A) The amount of interest, dividends, net gains and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator is determined by
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multiplying all such income from such assets and activities by a fraction, the
numerator of which is the gross income from such assets and activities which
are properly assigned to a regular place of business of the taxpayer within this
state and the denominator of which is the gross income from all such assets
and activities.

(B) The amount of interest from federal funds sold and
purchased and from securities purchased under resale agreements and
securities sold under repurchase agreements attributable to this state and
included in the numerator is determined by multiplying the amount described
in subparagraph (A) of paragraph (1) from such funds and such securities by a
fraction, the numerator of which is the gross income from such funds and such
securities which are properly assigned to a regular place of business of the
taxpayer within this state and the denominator of which is the gross income
from all such funds and such securities.

(C) The amount of interest, dividends, net gains and other
income from trading assets and activities, including but not limited to assets
and activities in the matched book, in the arbitrage book and foreign currency
transactions (but excluding amounts described in subparagraphs (A) or (B) of
this paragraph), attributable to this state and included in the numerator is
determined by multiplying the amount described in subparagraph (B) of
paragraph (1) by a fraction, the numerator of which is the gross income from
such trading assets and activities which are properly assigned to a regular place
of business of the taxpayer within this state and the denominator of which is
the gross income from all such assets and activities.

(4) If the taxpayer elects or is required by [the State Tax
Administrator] to use the method set forth in paragraph (3) of this subdivision,
it shall use this method on all subsequent returns unless the taxpayer receives
prior permission from the State Tax Administrator to use, or the State Tax
Administrator requires a different method.

(5) The taxpayer shall have the burden of proving that an
investment asset or activity or trading asset or activity was properly assigned to
a regular place of business outside of this state by demonstrating that the day-
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to-day decisions regarding the asset or activity occurred at a regular place of
business outside the state. Where the day-to-day decisions regarding an
investment asset or activity or trading asset or activity occur at more than one
regular place of business and one such regular place of business is in this state
and one such regular place of business is outside this state, such asset or
activity shall be considered to be located at the regular place of business of the
taxpayer where the investment or trading policies or guidelines with respect to
the asset or activity are established. Unless the taxpayer demonstrates to the
contrary, such policies and guidelines shall be presumed to be established at
the commercial domicile of the taxpayer.

(n) All other receipts. The numerator of the receipts factor includes all
other receipts pursuant to the rules set forth in ... [INSERT YOUR STATE'S
REGULAR SITUSING RULES FOR THE RECEIPTS NOT COVERED BY THIS
SECTION.]

(o) Attribution of certain receipts to commercial domicile. All
receipts which would be assigned under this section to a state in which the
taxpayer is not taxable shall be included in the numerator of the receipts factor,
if the taxpayer's commercial domicile is in this state.

Section 4. Property Factor

(a) General. The property factor is a fraction, the numerator of which is
the average value of real property and tangible personal property rented to the
taxpayer that is located or used within this state during the taxable year, the
average value of the taxpayer's real and tangible personal property owned that
is located or used within this state during the taxable year, and the average
value of the taxpayer's loans and credit card receivables that are located within
this state during the taxable year, and the denominator of which is the average
value of all such property located or used within and without this state during
the taxable year. '

(b) Property included. The property factor shall include only property
the income or expenses of which are included (or would have been included if

not fully depreciated or expensed, or depreciated or expensed to a nominal
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amount) in the computation of the apportionable income base for the taxable
year.

(c) Value of property owned by the taxpayer.

(1} The value of real property and tangible personal property owned
by the taxpayer is the original cost or other basis of such property for Federal
income tax purposes without regard to depletion, depreciation or amortization.

(2) Loans are valued at their outstanding principal balance,
without regard to any reserve for bad debts. If a loan is charged-off in whole or
in part for Federal income tax purposes, the portion of the loan charged off is
not outstanding. A specifically allocated reserve established pursuant to
regulatory or financial accounting guidelines which is treated as charged-off for
Federal income tax purposes shall be treated as charged-off for purposes of this
section.

(3) Credit card receivables are valued at their outstanding principal
balance, without regard to any reserve for bad debts. If a credit card receivable
is charged-off in whole or in part for Federal income tax purposes, the portion of
the receivable charged-off is not outstanding.

(d) Average value of property owned by the taxpayer. The average
value of property owned by the taxpayer is computed on an annual basis by
adding the value of the property on the first day of the taxable year and the
value on the last day of the taxable year and dividing the sum by two. If
averaging on this basis does not properly reflect average value, the [State Tax
Administrator] may require averaging on a more frequent basis. The taxpayer
may elect to average on a more frequent basis. When averaging on a more
frequent basis is required by the [State Tax Administrator] or is elected by the
taxpayer, the same method of valuation must be used consistently by the
taxpayer with respect to property within and without the state and on all
subsequent returns unless the taxpayer receives prior permission from the
[State Tax Administrator] or the [State Tax Administrator] requires a different
method of determining average value.
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(e) Average value of real property and tangible personal property
rented to the taxpayer.

(1) The average value of real property and tangible personal
property that the taxpayer has leased from another and which is not treated as
property owned by the taxpayer for Federal income tax purposes, shall be
determined annually by multiplying the gross rents payable during the taxable
year by eight.

(2) Where the use of the general method described in this
subdivision results in inaccurate valuations of rented property, any other
method which properly reflects the value may be adopted by the [State Tax
Administrator] or by the taxpayer when approved in writing by the [State Tax
Administrator]. Once approved, such other method of valuation must be used
on all subsequent returns unless the taxpayer receives prior approval from the
[State Tax Administrator] or the [State Tax Administrator] requires a different
method of valuation.

(f) Location of real property and tangible personal property owned by

or rented to the taxpayer.

(1) Except as described in paragraph (2) of this subdivision, real
property and tangible personal property owned by or rented to the taxpayer is
considered to be located within this state if it is physically located, situated or
used within this state.

(2) Transportation property is included in the numerator of the
property factor to the extent that the property is used in this state. The extent
an aircraft will be deemed to be used in this state and the amount of value that
is to be included in the numerator of this state's property factor is determined
by multiplying the average value of the aircraft by a fraction, the numerator of
which is the number of landings of the aircraft in this state and the
denominator of which is the total number of landings of the aircraft everywhere.
If the extent of the use of any transportation property within this state cannot
be determined, then the property will be deemed to be used wholly in the state
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in which the property has its principal base of operations. A motor vehicle will
be deemed to be used wholly in the state in which it is registered.

(g) Location of loans.
(1)(A) A loan is considered to be located within this state if -

(i) it is properly assigned to a regular place of business
of the taxpayer within this state; or

(i) in the case of a taxpayer organized under the laws of the United
States or of any state of the United States, the District of
Columbia,the Commonwealth of Puerto Rico or any territory or
possession of the United States, the loan is assigned to a place
which is not a regular place of business of the taxpayer and such
taxpayer's commercial domicile is within this state; or

(iii) in the case of a taxpayer organized under the laws of a foreign
country, the loan is assigned to a place which is not a regular place
of business of the taxpayer and such taxpayer has declared this
state to be its home state pursuant to the provisions of the
International Banking Act of 1978. If a taxpayer described in this
clause has not made such a declaration or is not required to make
such a declaration, the loan shall be presumed to be located at the
place in the United States to which the greatest number of
employees are regularly connected or out of which they are working,
irrespective of where the services of such employee are performed,
as of the last day of the calendar year.

(B) The state in which a loan has a preponderance of subsfantive

contact with a regular place of business of the taxpayer shall be the
state in which a loan is properly assigned.
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(h) Location of credit card receivables.

For purposes of determining the location of credit card receivables, credit
card receivables shall be treated as loans and shall be subject to the provisions
of subdivision (g) of this section. '

(1) Elements to Consider in Determining Proper
Assignment of Certain Intangible Assets.

In order to determine the state to which loans or credit card
receivables are properly assigned under the "preponderance of
substantive contact" test for the purpose of locating said property under
Section 4(g)(1)(B)and 4(h), consideration is to be given to such things as:
solicitation, investigation, negotiation, approval and administration. The
terms "solicitation", ‘"investigation", "negotiation®, "approval" and
"administration” are defined as follows:

(1) Solicitation. Solicitation is either active or passive. Active
solicitation occurs when an employee of the taxpayer initiates the
contact with the customer. Such activity is located at the regular
place of business which the taxpayer's employee is regularly
connected with or working out of, regardless of where the services
of such employee were actually performed. Passive solicitation
occurs when the customer initiates the contact with the taxpayer.
If the customer's initial contact was not at a regular place of
business of the taxpayer, the regular place of business, if any,
where the passive solicitation occurred is determined by the facts in
each case.

(2) Investigation. Investigation is the procedure whereby
employees of the taxpayer determine the credit-worthiness of the
customer as well as the degree of risk involved in making a
particular agreement. Such activity is located at the regular place
of business which the taxpayer's employees are regularly connected
with or working out of, regardless of where the services of such
employees were actually performed.
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(3) Negotiation. Negotiation is the procedure whereby
employees of the taxpayer and its customer determine the terms of
the agreement (e.g., the amount, duration, interest rate, frequency
of repayment, currency denomination and security required). Such
activity is located at the regular place of business which the
taxpayer's employees are regularly connected with or working out
of, regardless of where the services of such employees were actually
performed.

(4) Approval. Approval is the procedure whereby employees
or the board of directors of the taxpayer make the final
determination whether to enter into the agreement. Such activity is
located at the regular place of business which the taxpayer's

‘employees are regularly connected with or working out of,

regardless of where the services of such employees were actually
performed. If the board of directors makes the final determination,
such activity is located at the commercial domicile of the taxpayer.

(5) Administration. Administration is the process of managing
the account. This process includes bookkeeping, collecting the
payments, corresponding with the customer, reporting to
management regarding the status of the agreement and proceeding
against the borrower or the security interest if the borrower is in
default. Such activity is located at the regular place of business
which oversees this activity.

Notwithstanding any provision contained herein to the contrary, the
taxpayer shall have the burden to prove, by clear and convincing
evidence, that an item of receipt, property or payroll has been properly

assigned on its books and records.
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4) Period for which Properly Assigned Loan
Remains Assigned.

A loan that has been properly assigned to a state shall remain assigned to
said state for the length of the original term of the loan. Thereafter, said loan
may be properly assigned to another state if said loan has a preponderance of
substantive contact there.

Section 5. Payroll factor.

(a) General. The payroll factor is a fraction, the numerator of which is
the total amount paid in this state during the taxable year by the taxpayer for
compensation and the denominator of which is the total compensation paid
both within and without this state during the taxable year. The payroll factor
shall include only that compensation is included in the computation of the
apportionable income tax base for the taxable year.

(b) Compensation relating to Nonbusiness Income

and Independent Contractors.

The compensation of any employee for services or activities which are
connected with the production of nonbusiness income (income which is not
includable in the apportionable income base) and payments made to any
independent contractor or any other person not properly classifiable as an
employee shall be excluded from both the numerator and denominator of the
factor.

(c) When Compensation Paid in this state. Compensation is paid in
this state if any one of the following tests, applied consecutively, is met:

(1) The employee's services are performed entirely within this state.
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(2) The employee's services are performed both within and without
the state, but the service performed without the state is incidental to the
employee's service within the state. The term "incidental" means any service
which is temporary or transitory in nature, or which is rendered in connection
with an isolated transaction.

(3) If the employee's services are performed both within and
without this state, the employee's compensation will be attributed to this state:

(A) if the employee's principal base of operations is within
this state; or

(B) if there is no principal base of operations in any state in
which some part of the services are performed, but the place from which the
services are directed or controlled is in this state; or

(C) if the principal base of operations and the place from
which some part of the services are directed or controlled are not in any state in
which some of service is performed but the employee's residence is in this
state.
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Original 1987 MTC staff (McCray) Draft

(A)

July 1987 Draft Proposal of

PROPOSED REGULATION FOR THE ATTRIBUTION OF THE INCOME OF
FINANCIAL INSTITUTIONS

Definitions. Except as specifically defined herein, all terms
used in this regulation shall have the same meaning as such
terms have under [here include your State cite to the
Multistate Tax Compact or other applicable state law] and the
rules and regulations promulgated thereunder.

(1) "Receipts" for the purpose of the receipts factor, means
gross income, including net taxable gain on disposition
of assets (including securities, loans, personal and real
property and money market transactions) when derived from
transactions and activities in the regular course of the
taxpayer's trade or business.

(2) "participation Loan" means a loan in which more than one
lender is a creditor to a common borrowver. :

(3) "Securities" means United States Treasury securities,
obligations of United States Government agencies and
corporations, obligations of State and political
subdivisions, corporate stock and other corporate
securities, participations in securities backed by
mortgages held by United states or State government
agencies, loan-backed securities and similar investments
to the extent that such investments are reflected as
assets under generally accepted accounting principles.

(4) "“Money Market Instruments" mean Federal funds sold and
securities purchased under agreements to resell,
commercial paper, banker's acceptances, and purchased
certificates of deposit and similar instruments to the
extent that such instruments are reflected as assets
under generally accepted accounting principles.

(5) "Property Located in this State"

(a) Tangible Property: General Rule. =-- Except as
otherwise provided in this section, tangible and
real property which is security for a loan or
property subject to a lease, shall be considered to
be located in the state in which such property is

physically situated.

(b) Moveable tangible property. -- Tangible personal
property which is characteristically moving
property, such as motor vehicles, rolling stock,




(6)

()

aircraft, vessels, mobile equipment, and the like
shall be considered to be located in a state if:

(i) the operation of the property is entirely
within the state; or

(ii) the operation of the property is in two or more
states, but the principal base of operations
from which the property is sent out is in the
state. It shall be presumed, subject to
rebuttal, that the location of operation of the
property and the principal base of operations
from which the property is sent out shall be
that duly certified in writing by the lessee
or borrower.

"Exercising a Corporate Franchise or Transacting Business
in a State." A financial institution is exercising a
corporate franchise or transacting business in this state
if:

(a) it has a place of business in this state:

(b) it has employees, representatives or independent
- contractors conducting business activities in its
behalf in this state; or,

(c) it engages in regular solicitation in this state
(whether at a place of business, by travelling loan
officers or other representatives, by mail, by
telephone or other electronic means), and the
solicitation results in the creation of a depository
or direct debtor/creditor relationship with a
resident of this state. For purposes of this
regulation, mere processing or transfer through
financial intermediaries of checks, credit card
receivables, commercial paper and the like does not
create a debtor/creditor relationship.

A financial institution is engaged in regular
solicitation within this state if it has entered
into any of the relationships listed in subsection
(c) above with 20 or more residents of this state
during any tax period or if it has $5,000,000 or
more of assets attributable to sources within this
state at any time during the tax period.

"Taxpayer" means a financial institution which is subject

to taxation in a state because it is exercising its
corporate franchise or is transacting business in a
corporate or organized capacity in the state and has
gross income attributable under this regulation to
sources within this state.
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(8)

(9)

(10)

(11)

"Subsidiary" means a corporation whose voting stock is
more than 50% owned, directly or indirectly, by a
financial institution.

"Holding Company" means any corporation subject to
[insert citation of the state law governing the creation
of bank holding companies] or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holding company under
the Federal National Housing Act, as amended.

"Regulated Financial Corporation" means an institution
the deposits or accounts of which are insured under the
Federal Deposit Insurance Act or by the Federal Savings
and Loan Insurance Corporation, any institution which is
a member of a Federal Home Loan Bank, any other bank or
thrift institution incorporated or organized under the
laws of the United States, any State or any foreign
country which 1s engaged in the business of receiving
deposits or which holds a bank charter, any corporation
organized under the provision of 12 U.S.C. sections 611
to 631 (Edge Act Corporations), and any agency of a
foreign depository as defined in 12 U.S.C. section 3101.

"Business. of a Financial 1Institution" includes the
following:

(a) the business that a regulated financial corporation
may be authorized to do under state or federal law
or the business that its subsidiary is authorized
to do by the proper regulatory authorities.

(b) the business that any corporation organized under
the authority of the United States or organized
under the laws of this state or any other state or
country does/or has authority to do which is
substantially similar to the business which a
corporation may be created to do under [insert
citations of state's laws governing the creation of
banks and trust companies, industrial banks, savings
and loan associations, etc.] or any business which
a corporation or its subsidiary is authorized to do
by said laws.

(c) the business that any corporation organized under
the authority of the United States or organized
under the laws of this state or any other state or
country does or has authority to do if such
corporation derives more than fifty percent of its
gross income from lending activities (including
discounting obligations) in substantial competition
with the businesses described in subsections (a) and
(b) above. For purposes of this subsection, the

computation of the gross income of a corporation




(12)

(13)

(14)

(15)

shall not include income from nonrecurring,
extraordinary items.

"Financial Institution" includes the following:
(a) A holding company.
(b) Any regulated financial corporation.

(c) Any other corporation organized under the laws of
the United States or organized under the laws of
this state or any other state or country which is
carrying on the business of a financial institution.

"Place of consumption or use of services" means the state
in which the benefits of the services are received. 1If
such benefits are received in more than one state, the
receipts from those benefits shall be apportioned to this
state pro rata according to the portion of the benefits
received in this state.

"Borrower" means the individual or entity who is
primarily liable on a debt instrument. If more than one
individual or entity is primarily liable on a debt
instrument, each such individual or entity shall be
considered the borrower to the extent of its interest in
the debt instrument. For purposes of this regulation,
a partnership shall be treated as a group of individuals.

"Deposit" means:

(a) the unpaid balance of money or its equivalent
received or held by a financial institution in the
usual course of business and for which it has given
or is obligated to give credit, either conditionally
or unconditionally, to a commercial, checking,
savings, time, or thrift account whether or not
advance notice is required to withdraw the credited
funds, or which is evidenced by its certificate of
deposit, thrift certificate, investment certificate,
or certificate of indebtedness, or other similar
name, or a check or draft drawn against a deposit
account and certified by the financial institution,
or a letter of credit or a traveler's check on which
the financial institution is primarily 1liable;
provided, that, without limiting the generality of
the term "money or its equivalent," any such account
or instrument must be regarded as evidencing the
receipt of the equivalent of money when credited or
issued in exchange for checks or drafts or for a
promissory note upon which the person obtaining any
such credit or instrument is primarily or
secondarily liable or for a charge against a deposit
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(16)

(17)

account or in settlement of checks, drafts, or other
instruments forwarded to such bank for collection:

(b) trust funds received or held by such financial
institution, whether held in the trust department
or held or deposited in any other department of such
financial institution;

(c) money received or held by a financial institution,
or the credit given for money or its equivalent
received or held by a financial institution in the
usual course of business for a special or specific
purpose, regardless of the legal relationship
thereby established, including, without being
limited to, escrow funds, funds held as security for
an obligation due the financial institution or
others (including funds held as dealers reserves)
or for securities 1loaned by the bank, funds
deposited by a debtor to meet maturing obligations,
funds deposited as advance payment on subscriptions
to United States Government securities, funds held
for distribution or purchase of securities, funds
held to meet its acceptances or letters of credit,
and withheld taxes; provided that there shall not
be included funds which are received by the
financial institution for immediate application to
the reduction of an indebtedness to the receiving
financial institution, or under condition that the
receipt thereof immediately reduces or extinguishes
such an indebtedness;

(d) outstanding drafts (including advice or
authorization to charge a financial institution's
balance in another such institution), cashier's
checks, money orders, or other officer's checks
jssued in the usual course of business for any
purpose, but not including those issued in payment
for services, dividends, or purchases or other costs
or expenses of the financial institution itself;

(e) money or its equivalent held as a credit balance by
a financial institution on behalf of its customer
if such entity is engaged in soliciting and holding
such balances in the regular course of its business.

"State" means a state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, or any
territory or possession of the United States or any
foreign country.

"Taxable in a State." For the purpose of the receipts
factor, a taxpayer is taxable in another state if: (a)
in that state, he is subject to a franchise tax measured
by net income, a net income tax, a franchise tax for the




(B)

(€)

privilege of doing business, or a corporate stock tax,
or (b) that sState has jurisdiction to subject the
taxpayer to such a tax regardless of whether, in fact,
the State does or does not.

(18) "Resides/Residence/Resident." A person shall be
considered to reside or make his or her residence in or
be a resident of a state if, in the case of an
individual, he/she resides there for more than 100 days
of the relevant tax period. For purposes of this
regulation, a partnership shall be treated as a group of
individuals, each of whom is subject to the above
residence rule. A corporation shall be considered a
resident of the state in which it has an office or other
place of business during the relevant tax period. For
purposes of this regulation, a corporation may be a
resident of more than one state. An individual or a
corporation shall be presumed, subject to rebuttal, to
reside at (i.e., be a resident of, make his residence at)
the address to which the statement of account is
regularly mailed.

Business Income. All income (taxable under the laws of this
State) which arises from the business of a financial
institution shall be deemed derived from transaction in the
regular course of the taxpayer's business and subject to
apportionment under this regulation. All such income which
arises from activities of a financial institution which are
not the business of a financial institution as defined in this
rule shall be apportioned or allocated in accordance with the
rules set forth in [here include your State cite to UDITPA or
the Multistate Tax Compact].

Apportionment of Business Income.
(1) General Method.

(2) If a financial institution is carrying on the
business of a financial institution both within and
without this state and if, by reason of such
business activity, it is taxable in another state,
the portion of the net income (or net loss) arising
from such business which is derived from sources
within this state shall be determined by
apportionment in accordance with this regulation.

(b) The tax applicable to financial institutions whose
net income (or net loss) is apportionable according
to the rules in this section shall be determined by
multiplying the tax base by a fraction the numerator
of which is the sum of the receipts factor, the




(2)

property factor, and the payroll factor as defined
in this regulation and the denominator of which is
three. If any factor(s) is missing, the remaining
factors are added together and the sum is divided
by the number of remaining factors. A factor is
missing if both its numerator and denominator are
zero, but it is not missing merely because its
numerator is zero.

Receipts Factor. 1In general. -- The receipts factor is
a fraction the numerator of which is the receipts of the
taxpayer within this state during the tax period and the
denominator of which is the total receipts of  the
taxpayer from all states in which the taxpayer is taxable
during such tax period. The numerator of the receipts
factor shall include, in addition to items otherwise
assignable under [here include your State cite to the
Multistate Tax Compact or other applicable state law]:

(a) Receipts from the 1lease or rental of real or
tangible personal property (including both finance
leases and true leases) shall be attributed to this
state if the property is located in this state:

(b) 1Interest income and other receipts from assets in
the nature of loans which are secured primarily by
real estate or tangible personal property shall be
attributed to this state if such security property
is located in this state;

(c) Interest income and other receipts from consumer
loans not secured by real or tangible personal
property that are made to residents of this state
(whether at a place of business, by travelling loan
officer, by mail, by telephone or other electronic
means) shall be attributed to this state;

(d) Interest income and other receipts from commercial
loans and installment obligations not secured by
real or tangible personal property shall be
attributed to this state if and to the extent that
the borrower is a resident of this state;

(e) 1Interest income and other receipts from a

' participating financial institution's portion of

participation loans shall be attributed under the
rules set forth in subsections (a) through (d):

(f) Interest income and other receipts, including
service charges from financial institution credit
card and travel and entertainment credit card
receivables and credit card holders' fees shall be
attributed to the state to which such card charges
and fees are regularly billed;
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(h)

(1)

(3)

(k)

(1)

Merchant discount income derived from financial
institution credit card holder transactions with a
merchant shall be attributed to the state in which
the merchant is located. In the case of merchants
located within and without this state, only receipts
from merchant discounts attributable to sales made
from locations within the state shall be attributed
to this State. It shall be presumed, subject to
rebuttal, that the location of a merchant is the
address shown on the invoice submitted by the
merchant to the taxpayer.

Receipts from the performance of fiduciary and other
services are attributed to this state if the
services are consumed or used in this state;

Receipts from the issuance of travelers checks and
money orders shall be attributed to the state in
which such checks and money orders are purchased:;

Receipts from investments of a financial institution
in securities of this state, its political
subdivisions, agencies and instrumentalities shall
be attributed to this state;

Receipts from investments of a financial institution
in other securities and from money market
instruments shall be apportioned to this state based
upon the ratio that total deposits from this state,
its residents, its political subdivisions, agencies
and instrumentalities bear to the total deposits
from all states, their residents, their political
subdivisions, agencies and instrumentalities. 1In
the case of an unregulated financial institution
subject to this regulation, such receipts shall be
apportioned to this state based upon the ratio that

its gross business income earned from sources within

this state bears to gross business income earned
from sources within all states. For purposes of
this subsection, deposits made by this state, its
residents, its political subdivisions, agencies and
instrumentalities shall be attributed to this state,
whether or not such deposits are accepted or
maintained by the taxpayer at locations within this
state. ’

All receipts located by this rule in a state without
jurisdiction to tax shall be excluded from both the
numerator and the denominator of the receipts
factor. '

(3) Property Factor. In general. -- The property factor is
a fraction the numerator of which is the average value




of the taxpayer's real and tangible personal property
owned or rented and used in and intangible property
attributed to this state during the tax period and the
denominator of which is the average value of all of the
taxpayer's real and tangible personal property owned or
rented and used in and intangible property attributed to
all states during the tax period. For purposes of this
regulation, the value of property owned by the taxpayer
shall be its federal income tax basis, without diminution
for bad debt reserves; the value of property rented by
the taxpayer shall be eight times its net annual rental
rate. The net annual rental rate for any item of rented
property is the annual rate paid by the taxpayer for such

- property less the aggregate annual subrental rates paid

by subtenants of the taxpayer. Intangible personal
property shall be included at its tax basis for federal
income tax purposes. Goodwill shall not be included in
the property factor. The numerator of the property

"factor shall include, in addition to items otherwise

assignable under [here include your State cite to the
Multistate Tax Compact or other applicable state law],
the following:

(a) Coin and currency located in this state shall be
attributed to this state;

(b) Lease financing receivables shall be attributed to
this state if and to the extent that the property
is located within this state;

(c) Assets in the nature of loans which are secured by
real or tangible personal property shall be
attributed to this state if and to the extent that
the security property is located within this state:;

(d) Assets in the nature of consumer loans and
installment obligations which are unsecured or
secured by intangible property shall be attributed
to this state if the loan was made to a resident of
this state;

(e) Assets in the nature of commercial 1loan and
installment obligations which are unsecured or
secured by intangible property shall be attributed
to this state if and to the extent that the borrower
is a resident of this state;

(f) Assets in the nature of funds deposited by one
financial institution in another financial
institution shall be attributed to this state if
the depositor is a resident of this state;




(D)

(9)

(h)

(1)

(3)

A participating financial institution's portion of
a participation loan shall be attributed under the
rules set forth in subsections (b) through (e):;

Financial institution credit card and travel and
entertainment credit card receivables shall be
attributed to this state if such credit card charges
and fees are regularly billed to a resident of this
state;

Assets in the nature of securities of this State,
its political subdivisions, agencies and
instrumentalities shall be attributed to this state;

Assets in the nature of securities and money market
instruments shall be apportioned to this state based
upon the ratio that total deposits from this State,
its residents, its political subdivisions, agencies
and instrumentalities bear to the total deposits
from all States, their residents, their political
subdivisions, agencies and instrumentalities. 1In
the case of an unregulated financial institution

. subject to this regulation, such receipts shall be

apportioned to this state based upon the ratio that
its gross business income earned from sources within

all states. For purposes of this subsection,
deposits made by this State, its residents, its
political subdivisions, agencies and

instrumentalities shall be attributed to this state
whether or not such deposits are accepted or
maintained by the taxpayer at locations within this
state.

All property located by this rule in a state without
jurisdiction to tax shall be excluded from both the
numerator and the denominator.

(4) Payroll Factor. 1In general. -- The payroll factor is a
fraction the numerator of which is the total amount paid
by the taxpayer for compensatlon during the year and the
denominator of which is the total amount of compensation
paid in every state.

(a)

Neither the numerator nor the denominator of the
payroll factor shall include wages paid to an
employee in a state without jurisdiction to tax.

Special Rules. If the allocation and apportionment provisions
of this regulation do not fairly represent the extent of the
taxpayer's activity in this state, the taxpayer may petition
for or the tax administrator may require, in respect to all
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or

any part of the taxpayer's business activity, 1if

reasonable:

(1)

(2)

(3)

(4)

Separate accounting:;
The exclusion of any one or more of the factors;

The inclusion of one or more additional factors which

will fairly represent the taxpayer's business activity
in this state; or

The employment of any other method to effectuate an

equitable allocation and apportionment of the taxpayer's
income.
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Multistate Tax Commission Meeting Eugene Mason
Midwvest Financial Institutions First Bank System
Chicago - April 19, 1988 Minneapolis, MN

Proposed Revisions to MTC's Draft Regulations

1. (A)(2) “"Participation Loans" means a—teen—in-whieh—mere—than
ene—tender—is—e—creditor—to—a—common—borrewer an
arrangement in which a lender makes a loan to a
borrower and then sells, assigns, or otherwise

transfers, all or a part of the loan to a purchasing
financial institution. A syndication loan is a multi

bank loan transaction in which all the lenders are

named as parties to the loan documentation, are known

to_the borrower, and have privity of contract with the

borrower.

2. (A)(5) (b) Movable tangible propérty. - Tangible personal
which is characteristically moving property, such as
motor vehicles, rolling stock, aircraft, vessels,
mobile equipment, and the like shall be considered
to be located in a State if:

(1) the operation of the property is entirely
within the state; or

(ii) the operation of the property is in two or more
states, but the principal base of operations
from which the property is sent out is in the

state. It—sheii—be-presumed,—subject—teo
rebuttai-—thet—the—tocation——ofoperation—of—the

borrover—or—3esseer

It shall be presumed, subject to rebuttal, that the
location of operation of the property and the

principal base of operations from which the property




3.

4.

(A) (6) ()

(a) (6) (d)

is sent out shall be in the same state as the.

billing address of the borrower or lessee.

it engages in regqular solicitation in this state
(whether at a place of business, by traveling loan
officers or other representatives, by mail, by
telephone or other electronic means), and the
solicitation results in the creation of a depository
of or direct debtor/creditor relationship with a
resident of this state. For purposes of this
requlation, mere processing or transferor through
financial intermediaries of checks, credit card
receivables, commercial paper and the like does not
create a debtor/creditor relationship.

A financial institution is presumed, subject to
rebuttal, to be engaged in regular solicitation
within this state if it has entered into any of the
relationships listed in subsection (c) above with
100 or more residents of this state during any tax
period or it has $5606+666 50,000,000 or more of
assets attributable to sources within this state at
any time during the tax period.

Exceptions - A financial institution will not be

considered to have exercised a corporate franchise
nor transacting business in this state due to the
ownership of an interest in the following types of
property (including those contacts with this state

reasonably required to evaluate and complete the
acquisition or disposition of the property, the

servicing of the property or the income from it,

the collection of income from the property, or the
acquisition or liquidation of collateral relating to

the property):
(1) an interest in real estate mortgage investment




conduit, a real estate investment trust, or a

requlated investment company, a8 those terms

are defined in the Internal Revenue Code of

1986, as amended through December 31, 1988;
(i1) an interest in securities as defined in

gsection (A)(3), or money market instruments as
defined in (A) (4) above.

(iii) an interest in a loan-backed, mortqgage-backed,
or receivable-backed security representing
either (1) ownership in a pool of promissory
notes, mortgages, or receivables or
certificates of interest or participation in
such notes, mortgages, Or receivables, or (2)
debt obligations or equity interest which

provide for payments in relation to payments
or reasonable projections of payments on the

notes, mortgages, or receivables;

(iv) an in interest acquired from a person in any
asset described in section (C) (3)(b) to (i),
subject to the provisions contained in section
(A)(6) (e):

(v) an interest acquired from a person in the
right to service, or collect income from any

assets described in section (C)(3)(b) to (),

subject to the provisions contained in section
(A)(6) (e):

(vi) an interest acquired from a person in a funded
or unfunded agreement to extend or quarantee
credit whether conditional, mandatory,

temporary, standby, secured or otherwise
subject to the provisions contained in section
(A)(6) (e):

(vii) an interest of a person other than an
individual, estate, or trust, in any

intangible, tangible, real, or personal

property acquired in satisfaction, whether in




whole or in part of any asset embodying a

payment obligation which is _in default,

whether secured or unsecured, the ownership of

an_interest in which would be exempt under the

preceding provisions of this section, provided

the property is disposed of within a

reasonable period of time; or

(viii) amounts held in escrow or trust accounts,

pursuant to and in accordance with the terms

of property described in this section.

5. (A)(6)(e) For purposes of clauses (iv) to (vi) of (A)(6)(d):

(i)

an interest in the types of assets or credit

(ii)

agreements described shall be deemed to exist
at the time the owner becomes leqally

obligated (conditionally or unconditionally)

to fund, acquire, renew, extend, amend or
otherwise enter into the credit arrangement.

An owner has acquired an interest from a

person in clauses (iv) to (vi) of (A)(6) (4)
assets if (1) the owner at the time of the
acquisition of the asset does not own,
directly or indirectly, 15 percent or more of
the capital or profit interests of the person

from whom it has acquired the asset, (2) such
person from whom the owner has acquired the
asset reqularly sells, assigns or transfers
interests in any clauses {(iv) to (vi) of

(A) (6) (d) assets during the full twelve
calendar months immediately preceding the
month of acquisition to three or more persons
and (3) such person from whom the owner has
acquired the asset does not sell, assign or
transfer 90 percent or more of its clauses
(iv) to (vi) of (A)(6)(d) assets during the
full twelve calendar months immediately
preceding the month of acquisition to the




6.

7.

owner. For purposes of determining indirect
ownership under (1) of this paraqraph, the

‘owner is deemed to own all stock, capital or
profit interests owned by another person if
the owner directly owns 15 percent or more of
the stock, capital or profit interests in that
other person. The owner is also deemed to own
through any intermediary parties all stock,
capital and profit interests directly owned by
any person to the extent there exists a 15
percent or more chain of ownership of stock,

capital or profit interests between the owner,

intermediary parties and that person.

(iii) If the owner of the asset is a member of a
unitary group, clauses (iv) to (viii) do not
apply to an interest acquired from another
member of the unitary group. If the interest
in the asset was originally acquired from a
non-unitary member and at that time qualified
as (A)(6)(d) asset, the foreqoing limitation

does not apply.

(A) (7) "Taxpayer" means a financial institution which is
subject to taxation in a state because it is exercising
its corporate franchise, or is transacting business in
a corporate or organized capacity in the state, and or
has gross income attributable under this regulation to
sources within this state. .

(A) (10) "Regqulated Financial Corporation: means an
institution, the deposits or accounts of which are
insured under the Federal Deposit Insurance Act or by
the Federal Savings and Loan Insurance Corporation,
any institution which is a member of a Federal Home
Loan Bank, any other bank or thrift institution
incorporated or organized under the laws of the United




States, any State or any foreign corporation organized
under the provision of 12 U.S.C. sections 611 to 631°
(Edge Act Corporations), and any agency of a foreign
depository as defined in 12 U.S.C. section 3101. It
is presumed that either a holding company {as defined

in_(A) (9) above] or a subsidiary [as defined in (A) (8)

above] of a requlated financial institution is a

requlated financial institution for purposes of this

requlation.

8. (C)(2) (h) Receipts from the performance of services are
attributed to this state if:

(1)
(ii)

(iii)

(iv)

(v)

(vi)

the service receipts are loan related fees and
the borrower resides in this state:
the service receipts are deposit related fees
and the depositor resides in this state:
the service receipts are third party financial
institution check processing fees and the
third party financial institution resides in
this state:
the service receipts is a brokerage fee and
the brekerage—ececount—is—mainteined—at—ean

cii et i ot 3 ced

billing address of the account holder is

located in this state:

the service receipts are fees related to
estate or trust services and the exeeuvtor—er

decedent for whom the estate relates resided
in this state immediately before death or the
grantor who either funded or established the
trust resides in this state: or

the service receipt is associated with the
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performance of any other service not
identified above and the service is primarily
performed in this state.




Reasons for Proposed Changes
MTC's 1/89 Draft Regulations

1. To the extent that MTC adopts a secondary market (see new
(A) (6) (d)) asset exception to the exercising a corporate
franchise or transacting business in the state provision, this
definition must be changed to provide a distinction between
participation loans which may qualify for exemption and
syndicated loans which should not qualify for exemption.

2. The presumptiie rule would not have applied to (5) (b) (i) and
property would be assigned to state where located. This result
was not consistent with adding the presumption to (5) (a) and

(5) (b) (ii).

3. - Correction of apparent drafting error.

- The deminimis exception based on the $5,000,000 dollars of
assets located in a state is too low to provide a meaningful
exemption for most financial institutions. The floor amount must
be increased to a higher amount, similar to the increase in the
number of transactions which were increased from 20 to 100 in the

1/89 redraft.

4. The current regulation will allow a state to impose its taxes
on a foreign financial institution if that institution acquires
intangible assets, such as loans and leases, which would be
sitused in that state, regardless of how the assets are acquired.
For example the regulation would provide identical taxation of
two consumer loans to a state resident, the only difference
between the two being that one loan was made directly to the
resident via the bank's direct marketing activities, the other
loan being purchased as part of a large pool of loans, 6riginated
and packaged by a bank domiciled in the state. The above
amendment would recognize an inherent difference between
financial assets directly solicited and entered into by a
taxpayer and the repurchase of loans and leases which are

originated by another.
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5. Provides timing and limitation rules for identifying assets
which if acquired by a out of state financial institution would
not lead to the exercising of a corporate franchise or doing
business in the state. Clause (i) would provide the timing rule
for determining when a asset is created. This is important where
adjustments, refundings, and other changes are called for in the
original contract to extend credit or provide other services.
Clause (ii) provides a three prong test analysing the
relationship between a buyer and seller of financial assets to
determine whether the transfer should be excludable. Clause
(iii) provides that assets which are transferred between members

of an unitary group are not excludable.

6. The definition is very unclear which of the three factors must
be satisfied in order for a financial institution to be
considered a taxpayer. The redraft above requires satisfying
only 1 of the 3 conditions.

7. The regulation provides for different apportionment rules for
the regulated and unregulated financial institutions. The
regulations do not provide qguidance on the application of these
rules when an affiliated group of companies include both
regulated and unregulated companies. Since the decision to
conduct a regulated financial business either in a single entity
form, or thru multiple entities encompassing a holding company,
the requlated financial institution, and one or more nonbank
subsidiaries is one of merely business philosophy and does not
reflect a fundamental difference in the type of business being
conducted there is not a valid basis for providing different tax
rules.

Without adopting an amendment to the regqulation treating all
affiliated members of a regulated financial institution group,
the MTC must adopt regulations providing guidance on the use of

the existing rules.

8. These amendments would identify the state location of either
the brokerage account holder, the state of residency of. the




.

decedent immediately prior to death, or the state of residency of
a trust grantor for purposes of situsing these service fees.
Identifying the location of the user of the services is
consistent with the aim of loan and deposit related receipts in
(1) and (ii) of this section.
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citicorp Haskell Edelstein
399 Park Avenue Sentor Vice President and
New York, NY General Tax Counsel
10043

September 19, 1988

Eugene F. Corrigan

Executive Counsel

Multistate Tax Commission

1790 30th Street - Suite 314
Boulder, Colorado 80301 - 1024

Dear Gene:

As I promised, I have carefully reviewed the material you sent me
regarding the MTC draft regulations on the state taxation of financial
institutions, and offer the comments in this letter and its
attachments. While my delay in responding was due to unforeseen
circumstances, it turns out to be rather fortuitous because events
which have developed recently help to reinforce my concerns.

. At the outset, I believe there is general agreement that the best
tax system is one which is fair and equitable to both taxpayer and tax
collector, produces predictable results, is capable of being
administered, complied with by taxpayers and audited, all with

. reasonable accuracy and certainty, and without undue expense to either
taxpayers or tax collectors.

The responses to your specific questions, and technical comments
on the draft regulations, are attached.

As a general proposition, most problems, both substantive and
compliance-related, arise because of the fundamental premise underlying
the draft regulations: that income from financial services should be
sourced and taxed where the customer is located. That premise not only
generates many practical problems, but is difficult to support
conceptually.

The conceptual problem is that states are entitled to tax
corporations on income earned in a state provided the corporation is .
"doing business" in the state. The location of the customer or user of
services is not necessarily an appropriate indicator of where the
business of rendering those services was done, or indeed whether the
corporation rendering those services was "doing business" at the
location of the use of the services. In that respect, many of the
problems which would arise in the income tax area would be very similar
to the problems of imposing sales taxes on services rendered for a
state resident by an out-of-state corporation. The Florida experience
in that area is most instructive.
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Since financial institutions are in the financial services business,
even lending money constitutes a service, not.the sale or transfer of
an intangible asset. If the financial services business is viewed for
taxing purposes as the business of furnishing services, then most
business should properly be treated as being conducted where the
services are in fact rendered, not the location of the customer.

I recognize that the reason for the approach adopted by the draft
regulations is to provide a rationale for the so-called market states
to extract tax revenues from the big money-center or regional banks,
regardless of whether they have a presence in the state where the
customers are located.

There are two substantial problems with such an approach:

1. Unless every major banking state (e.g., New York, California,
IT11nois and indeed even South Dakota and Nevada) adapts the same rules
as the market states, there will inevitably be double taxation of the
same income by both the customer's state and the financial
institution's state of residence. Multiple state taxation of the same
income is intolerable. From my perspective, I have no difficulty in a
financial institution paying a reasonable level of taxes to all states
in the aggregate. Indeed, assuming an appropriate overall state tax
burden can be determined, how the states divide up that "pie" is

- almost irrelevant. The problem is that, absent universal adoption of

the same rules, financial institutions will be badly whipsawed by
states applying contradictory rules.

Ideally, that problem could be solved by Federal legislation
mandating a uniform set of rules for determining nexus and sourcing of
receipts. Better still, each corporation could pay a surtax on its
Federal taxable income, which would be put in a pool to be divided up
among the states as they saw fit. However, the prospect for Federal
Legislation is not favorable. That would seem to leave the problem to
the courts if the states proceed in essentially opposite directions.

2. The other major problem is one of compliance and audit. The
proposed nexus and sourcing of receipts rules would require detailed
and extensive gathering of facts and analysis. Much of the requisite
information which the financial institutions would be required to
obtain is not readily available, and indeed would not even have any use
aside from the possible tax requirements. The data problem is also
magnified to the extent that the facts are only obtainable from the
customers, or are dependant upon the actions of customers. Determining
the tax 1iability of any business taxpayer, either by requiring it to
solicit information, not otherwise needed in its business, from its
customers, or making tax l1iability dependant on the action of
customers, is highly questionable tax policy. The data aspects would
be particularly burdensome, both in obtaining and in auditing, for the
larger institutions. Those burdens could be viewed as so "offensive"
as to possibly cause serious problems in voluntary compliiance, which is
a key element in the successful functioning of any self-assessment
taxing system. ‘
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Therefore, I see serious fundamental difficulties with the
principles underlying the draft regulations. The only practical
solution would be to view financial services as a service business, and
to tax services where they are rendered, including the service of
lending money. While the market states would not gain the revenue they
anticipate from taxing non-resident financial institutions, the state
tax systems of our nation would be much better served and would clearly
function more rationally, effectively, and with better compliance and
administration. Perhaps it would also encourage the states to permit
interstate branching by depository institutions, since their physical
presence in the state would then permit the host state to tax them on
their in-state income.

I recognize that the problems of developing appropriate rules for
state taxation of financial institutions are complex and difficult to
resolve. I hope that my comments will prove instructive. If you have
any questions, please let me know. I look forward to my continuing
participation, with you and other concerned organizations, in seeking
an acceptable resolution of these issues.

Sincerely,

W W=

attachments
/yg
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MTC DRAFT PROPOSED REGULATIONS - TECHNICAL COMMENTS
(References are to sections of Draft Regulations)

A. Definitions

(1) Receipts - use of the term "net taxable gain" is unciear.
Does it mean on each sale, or the net gains and losses from securities
and other property sales in the aggregate? It should mean an
aggregation.

(2) Participation loans - is there any distinction based upon
when a creditor became an owner of part of the loan (at the time the
loan is first made or by subsequent purchase from the originator)?
Would the treatment differ depending on the type of participation?
There should be no distinction.

(5)(b) Movable tangible property - while the proposed rule is
logical, it is impractical. Where property is security for a loan,

the lender cannot practically relate such information to the
accounting requirements needed solely for tax purposes. The principal
base rule should be adequate, and should not be subject to change once
the 1oan is made.

(6) Doing business in a state - subsection (c) would seem to
raise serious Constitutional issues where soliciation is merely by mail
or telephone. The 20 customer/$5 million assets tests 1s arbitrary
and an unwarranted burden on interstate commerce.

(13) Place of consumption or use of services - this definition is
more useful in the case of a sales tax than on income or franchise tax.
It is also vague in that "the benefits received" in various states are
usually not quantifiable.

(14) Borrower - treating a partnership borrower as.a passthrough
type entity will create major compliance and audit problems (e.g.,
where the partners consist of a combination of individuals,
corporations and other partnerships).

(15) Deposit - treating a travelers check as a deposit is not
correct, as in many cases that is not the legal situation. Other items
also are incorrectly included in the term when the legal relationships
are substantially different from deposits.

(18) Resident - this definition is perhaps accurate, but not
practically applicable, especially so in the case of partnerships. It
i1lustrates the problem of determining the taxation of a financial
institution on the basis of the activities and whims of its customers,
which can change frequently, and often cannot be known to the financial
institution. They are also practically inauditable.

B. Business Income - it is difficult to envision that a financial
institution will or can have income not derived from its business.
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C. Apportionment

(2) (b) Since security for loans does not alter the activity of the
lender, nor the location of the borrower, there should be no
distinction between loans with and without security, except perhaps for
non-recourse loans.

(2)(c) This has important Constitutional implications which have yet
to be considered by the courts. )

(2)(e) Participation loans - the application of the general rules
creates a compliance nightmare. For example, what happens when a
portfolio of consumer loans is "securitized"?

(2)(g) Merchant discount - in the case of a multistate merchant who
submits its transactions to the bank from a central location, how is
the bank to determine the location of the merchant's sales. This is
another reason why the taxation of a bank should not be dependent upon
the activities of its customers.

(2) (h) Fiduciary and other services - this sounds 1ike a sales tax
approach, not an income tax.

(2) (k) Receipts from investments - funds from deposits bear no
necessary relationship to any particular use of funds by the financial
fnstitution. Likewise, the gross income test has no logical
relationship to the investment income.

(2)(1) This throw-out rule vastly complicates compliance and
auditing. In order to reduce double taxation, the rule should be a
throw-back to the state of residence of the taxpayer.

(3) Property factor - the same or similar comments apply as in
the case of receipts. '

(4) Payroll factor - see comment at (2)(1) above re throw-out
rule.

Haskell Edelstein
9/88
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MULTISTATE TAX COMMISSION - DRAFT REGULATIONS ON TAXATION OF BANKS
Response to Specific Questions

1. Receipts Factor - Assignment of Service Fees

In general, fees for services are earned where the service is
performed - i.e., where the preponderance of the "seller's" activity is
performed. The need for certainty requires that approach, despite the
expressed orientation toward the so-called market states. A bank can
with reasonable certainty determine where it renders its services; it
is frequently impossible to determine with reasonable accuracy and
without major gathering of information where the benefits of services
are "received".

The serious problems generated by attempting to source fees
from services on the basis of customer location is clearly illustrated
by the discussion of the laundry 1ist of fees considered by the
Uniformity Committee. The problems can be summarized as follows:

(a) It forces the need for separate rules applicable to
every type of service. That would compel constant changes and

‘additions as the financial services of banks change and new financial

products are developed. Any rules changes would of necessity come only

‘after the fact of business changes, increasing uncertainty. Instead,

there should be a single, simple broadly applicable rule for sourcing
fees which would obviate the need to look to particular types of
services or apply different rules for different services.

(b) The rules would be extremely difficult to comply with
and to audit, because the bank would have to attempt to compile
information from its customers which it would have no other use for,
and customer cooperation would not be assurable. That problem was a
major element in Florida's failed attempt to impose a sales tax on out-
of-state services rendered to Florida residents. It ought to be a
fundamental rule that the incidence of an income based tax should not
be based or dependent upon the actions, or the whims, of persons over
which they have no practical control and no ability to anticipate or
project.

(¢) Sourcing rules as proposed depend on the type of
customer -- receipt from individual customers would be sourced in one
manner, while the same receipt from the same service would be sourced
differently if the customer were a partnership or corporation. There
is no logical principle to support such an approach. Furthermore,
making the distinctions based on the type of customer would compel
examination of individual customer files, since even the name would not
necessarily indicate the type of customer (e.g., the "Frank Smith
Company" could be an individual, partnership or corporation).




(d) The sourcing rules with respect to the specific types of
services seem to be inconsistent, since in many cases they apply the
test of where the service is rendered, particularly in the case of
corporate customers (e.g., deposit fees, trustee fees in case of non-
grantor trusts, brokerage fees).

Some of the difficulties and complexities of applying a
Customer location test in the case of individuals can be clearly shown
by the following: :

Income sourced where an individual resides - residence is
presumed to be the location to which accounts are mailed, although
residence is defined as where an individual resides for more than 180
days.

(a) An individual can be a resident of more than one state -
- if he spends half his time in each of two states, does the taxpayer
have to determine which state he was residing in when the income was
earned? What if the individual moves several times in the course of a
year?

(b) Individuals frequently designate their office or an
agent's office to receive mail. In some cases the bank is instructed
to "hold all mail* until physically picked up. What is the taxpayer
expected to do in such cases?

(c) If a customer opens an account during the year, does
the bank have to inquire as to prior residence during the year? If an
individual moves from state A to state B and opens an account with a
bank's office in state B, are fees allocated to state A because the
individual resided in state A for more than 180 days during the year?

(d) How would fees from escrow accounts be assigned when the
individual escrowees reside in different states. The escrow agent
would not always know the owner of the account.

(e) If addresses are corrected after a return is filed,
would it have to be amended?

(f) Making accurate or required estimated tax payments would
be impossible if the allocation factors could not or would not be
ascertainable until after the close of the year.

In addition to the foregoing general comments, examination of
the discussion with respect to specific types of fees indicates the
following:

(a) Deposit fees - it is clearly overreacting to suggest
that a state should have the right to tax income generated by out-of-
state deposits where the laws of that state preclude a bank from
operating a branch and earning income in that state (1n which case the
deposits of such a branch would under any rule be located in that
state).
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(b) Points are appropriately treated as interest. It should
be noted that the timing for taking such income into account for
purposes of the receipts factor should be the same as inclusion of the
points in taxable income.

(c) Loan servicing fees - There is no logical basis for
distinguishing between originated and purchased loans, since the nature
of the income is the same.

(d) Check processing fees - if the proposal is intended to
suggest that sourcing is to be based on location of the checking
accounts on which the checks are drawn, that information would be
dificult at best, and more 1ikely impossible to obtain. Most banks
would pay a single fee to the other bank, and then divide up the
processed checks internally. The processer would have to depend upon
the customer-bank for the necessary data, which is unlikely to be
available. It would not be auditable.

(e) check charges - see comment at (a).

(f) Trustee fees - The distinction between grantor and other
types of trusts is unwarranted, because the nature of the services is
identical.

(g) Brokerage fees - No additional comment.

(h) Guarantee fees - these fees are not the equivalent of
interest, since no funds are lent. Therefore, the sourcing rule should
not follow the interest rules.

(1) Other fees - The problems and concerns would in general
be eliminated by not using a location of customer rule as the initial
approach. :

In general, the various approaches for sourcing of fees
indicate a certain schizophrenia -- if there is a problem or
difficulty, then go to where the fees are earned!

2. Partnership Unsecured Debt

The proposed rules are indeed unworkable, as the discussion
clearly recognizes. Why should a bank have to determine the location,
let alone the number of partners? How can it be expected to track
changes in the location and number of partners? What would be the
effect of changes during a taxable year, and would the effect be time-
sensitive? The proposals would generate totally unfair compliiance
burdens. These proposals illustrate the unfair burdens which would
occur in any situation where compliance depends on obtaining
information from customers - it is virtually unauditable, it imposes
reporting-burdens on two persons (or corporations) rather than just the
taxpayer and would require attempting to obtain information from
persons totally outside the taxing jurisdiction of the state.




3. Corporate Unsecured Debt

The concerns regarding the possible effects and problems with
the "statement rule" are very appropriate. However the Committee's
objective - to determine the state "which has a logical relationship to
the lending activity" - is not consistent with the location of the
borrower as the basis for sourcing receipts and property. Lending
activity takes place where the lender conducts its business activities,
not where the brorrower is located. Thus the proposed rule based on
the location of the borrower's negotiator is not consistent with the
objective. For example, a bank in State A lends money to Corporation X
through the latter's officer located in state B, its headquarters, but
the loan proceeds are for the use of the corporation’s subsidiary in
state A. Why should the interest income be sourced in state B? Neither
1s the proposal based on "where the proceeds of the loan were applied".
More consistent is the alternative proposal, based upon the office of
the lender which generated the loan.

The comment on the alleged simplicity of obtaining
information from the customer misses two important points:

1. There is very a significant distinction between
obtaining information and utilizing 1t. 1In the case of banks with many
commercial loans, computer systems would have to be modified to code
loan interest by states - existing accounting systems could not even be
utilized without substantial review of the underlying details in order
to utilize the material for tax purposes.

2. No sourcing rule should be dependent on actions of, or
obtaining information from, a customer. The various layers of the
proposed rule would make auditing impossible, or very time-consuming
and expensive. The proposed rule would require not only a loan-by-loan
analysis, but also tracking of loan receipts to individual loans.
Obtaining information from the customer would be vastly aggravated
under the use of proceeds test.

It 1s interesting to observe that when the location of
customer test fails to provide an acceptable result, the proposal
reverts to a lTocation of service test, which ought to be the general
rule! '

4, Receipts from Securities

Income 1s earned from securities where they are purchased,
held and managed. Use of deposits as the sourcing factor fails to
recognize the fungibility of a bank's sources of funds. In addition,
using the residence of depositors is illogical and a serious matter of
overreaching, since there is no real relationship between residence of
depositors and how a bank utilizes their deposited funds, especially
since those funds cannot be traced to investments in securities or any
other assets. ’




To throw out such receipts is also undesirable, since they
are a significant element of a bank's business, and throwing them out
would then create issues in determining whether an asset is a "loan"
or a "security".

The most logical, consistent and easily audited and
determined rule would be to source receipts where the securities are
managed.

5. Government Obligations

The dilemmas discussed under this topic appear to be a
summary of all the fundamental problems created by a location of
borrower test. This issue thus epitomizes the fallacy of sourcing
income anywhere other than where it is earned by the recipient. The
criticisms of the alternative proposals further emphasize the fallacy.

It is particularly curious that concerns are expressed that
the throw-out rule not only would not reflect the bank's "lending
activity”, but neither would it reflect “the location of risk". Both
those elements must be based on the activities of the lender, not the
Tocation of the borrower. The location of the lender's activities as
the basis for sourcing would solve most of the problems raised, except
the problem of giving the market states a greater share of the pie!

6. Purchased obligations

It is indeed remarkable that Constitutional concerns are
raised here, since the basic MTC position is understood to be that no
physical nexus is required to support taxing jurisdiction so long as
the income is derived from a customer in the state.

It should be noted that the purchase of bank loans by a bank
from another bank which generated the loan is becoming very common, and
expanding dramatically. Such purchases involve individual loans,
“pools" of loans and mutual fund type sales (several banks purchasing
interests in a group of loans). To attempt to tax the purchasers on
any type of look-through basis will create massive compliance and
auditing burdens.

Haskell Edelstein
9/88
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EXHIBIT B: 4

Letter from Henry Ruempler
(American Bankers Association) (October 4, 1988)
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October 4, 1988

Mr. Eugene F. Corrigan
Executive Counsel

Multistate Tax Commission
1790 30th Street, Suite 314
Boulder, Colorado 80301-1024

Dear Mr. Corrigan:

The purpose of this letter is to provide the comments of the
American Bankers Association ("ABA") on the issues raised in your letter
of June 20, 1988 concerning the Multistate Tax Commission ("MTC") Draft
Financial Apportionment Regulations. The ABA is the national trade and
professional association for America's commercial banks of all sizes and
types. Assets of ABA member banks are about 95 percent of the industry
total. These banks. operating under both state and national charters,
comprise the vast majority of the commercial banking system of the
United States. Commercial banks are subject to state taxation in the
states in which they are doing business, with many institutions filing
tax returns in several states.

Nexus

Banks are currently faced with a trend towards market state
taxation, based on extremely low nexus standards, while still paying
high home state taxes. There is no federal statute protecting banks
from "doing business" taxes on out-of-state depositories since the
expiration of the moratorium under P.L. 93-100 and P.L. g4-222 in 1976.
The trend towards possible double taxation, with neither a federal
statute nor uniform rules, is grounds for concern. The possibility of
Congressional intervention appears remote since Congress prefers not to
interfere with the states' autonomy in state tax matters.

Low nexus standards such as the MTC draft based on a specified
amount of dollars or number of customers within the nondomiciliary state
are unreasonable--especially where the financial institution does not
otherwise have a physical presence within the state. For example, a
state may define "doing business" for nexus purposes as having “x*"
amount of customers--i.e., credit cardholders residing in the taxing
state. Yet, the financial institution may not have a branch or
representative within the state--all contact is via the telephone or
mail service. For a state to claim that that bank owes taxes and/or
must file a report so the bank can have access to the state's court




system appears at odds with the Supreme Court's interpretation of cci-
business. [f this was a sales and use tax claim, the state woulc rat
able to assess a tax on the financial institution because the bank zoes

not have a presence.
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In the case of a typical large regional bank, twenty credit card
customers in an MTC state with average balances of $1,500 or $30,000 of
loans at 18 percent ($5,400 interest income) would result in a tax
liability of $36 assuming a ten percent tax rate.

Assume:

Total Gross Receipts $1 Billion

Total Assets $10 Billion

Total Pre-Tax Income $130 Million

Total Payroll $180 Million

5,400 + 0 + 30,000 x 130 Million x 10% =
1 Billion 180 Million 10 Billion
3

.0000028 x 130 Million x .1 = $3

No bank should be subject to tax in a state where it has no
physical presence--i.e., brick and mortar and/or employees. Nexus
should not be based on unsecured loans--e.g., credit card customers or
depositors. In the latter circumstances, merely having twenty
depositors move from your state to a contiguous state which adopted the
MTC standard would trigger nexus, yet there would be no tax liability as
there would be no numerators under the three-factor formula. A deposit,
though valuable to the bank, does not, by itself, earn the bank income.
Therefore, states should not measure the nexus to tax a bank when it
involves a non-income producing activity.

As the present time, the nexus rules in the MTC draft will likely
lead to double taxation. The only way to prevent this occurrence is for
each state to recognize this inequity and modify their state laws. The
ABA recommends that the MTC communicate with each state's Tax
Commissioner to see whether and how modifications could be made to
prevent double taxation.

Sourcing Income

As a general rule, the MTC regulations "tilt" toward a market state
approach, without sufficient concern for the complexity of the rule. If
the U.S. Supreme Court broadens the nexus rules so as to permit some
amount of service fees to be apportioned to the market state, then the
ABA would recommend that only those fees related to loans of individuals
or deposits of individuals should be sourced that way. These types of
fees are usually associated with loans/deposit interest on the general
ledger and management information systems of banks and will be easier
than other types of fees to break out by state. With respect to other
types of fees and the current rules of the law, the ABA believes a

\




/'WM.\,

“where the services are performed"” rule is the practical appriac-.
because the location of the customer or user of services is not
necessarily an appropriate indicator of where the business of rerdering
those services was done, or indeed whether the corporation rendering
those services was "doing business" at the location of the use of the
services. Applying this approach to the service fees listed in your

letter,

a. Deposit Fees -- sourced based on where the bank is domiciled unless
a service center is located in the depositor's state.

b. Points -- sourced based on where the bank is domiciled unless a
service center is located in the borrower's state.

c. Loan Service Processing Fee -- sourced based on where the service
is performed. Otherwise, there would be a completely arbitrary
allocation of the service fee depending on whether or not the mortgage
servicer originated the loan or did not. Even if a mortgage lender
originated the loan, it is probably packaged into a security which is
then marketed by a brokerage firm and sold to many hundreds or thousands
of investors. Therefore, the amounts earned by the holders of the
securities have nothing to do with where the loan was originally
located. In addition, once a loan is put on a servicing system, it
generally is not determined whether it was originated by the mortgage
servicer or obtained through some other means. Therefore, to have a
different rule for those originated and those purchased would be next to
impossible to track. It makes much more sense, in these situations, to
have the income taxed where the servicing takes place; where the service
is performed; and the income earned.

d. Check Processing Fee -- sourced based on where the services are
performed. The bank may be processing customers' checks from many
branches located in more than one state. One address may be utilized
for correspondence and billing, so the location of each branch is
irrelevant. It would be next to impossible to track each branch
location for checks processed.

e. Check Charges -- sourced based on where the bank is domiciled unless
a service center is located in that state.

f. Trustee Fees -- sourced based on where the service is performed.
Trying to track trustee fees by an address other than the address of the
commercial domicile of the bank can be very difficult. Your letter
indicates that trust fees should be taxed in the state of the grantor's
residence. However, there could be more than one grantor to a trust
living in more than one state. Any way to track this item would be
completely arbitrary and cost prohibitive.

g. Brokerage Fees -- sourced based on where the service is performed.

h. Guarantee Fees -- sourced based on where the service is performed.

i. Other Fees -- sourced based on where the service is performed.
Other fees or items that cannot be identified should default to the




residence of the bank receiving the fee. It is the only pract e ..zy
to track that intormation.

Partnership Unsecured Indebtedness should be assigned to the
partnership's commercial domicile. It is completely unrealistic to
require a lender to keep track of money it loaned to a partnership casec
on the location of the partners. The bank keeps track of the
partnership location, not the partners. It would be completely
uneconomical for a bank to keep track of that information. It shouia
not make any difference whether there is one or two partners or 5,0CC.
If a customer location criteria is to be used, it should be the aadress

used for the business relationship.

The regulations and your letter quite often refer to the residence
of individuals. Residence is defined as where an individual spends more
than 180 days in the relevant tax period. How is a bank suppose to
track this? Many customers of a bank are multi-state residents. They
spend up to six months of time in one state, e.g., Florida and then
spend the rest of the year some place else in the country. They may
maintain their banking relationship with their Florida banks for the
entire year and may or may not change their address with the bank. Even
if they do, how are banks suppose to keep track of the 180-day cycle of
thousands of customers? Since a bank cannot compel a customer to
provide his whereabouts, it would be impossible for a bank to track the
residence as defined in these regulations.

Corporate Unsecured Debt should be based on the “"residence" of the
borrower. The MIC regulations are too concerned about companies playing
‘with addresses to avoid state taxes. The regulations make it unduly
complicated by trying to throw in the address of an employee or a
customer's employee to try and tie down a particular item. The tax
department of a very large bank is not going to get involved in the
thousands of customer's addresses in order to manipulate state taxation.
To think this can be done, on a practical basis, is very far fetched.
Bank tax departments do not have the resources to start tracking
addresses or manipulating addresses of customers to avoid or minimize
state taxes. A bank's information system is set up to handle one
address per customer. In the overwhelming majority of cases, "where the
proceeds of loans were applied", location of the officer responsible for
applying for the loan, and the place where the statement of account is
mailed will be the same. States would always be free to challenge

abusive situations.

Assignment of Receipts from Securities is unduly complicated based
on the rules that are proposed in your letter. Utilizing deposits as a
criteria for allocating interest income of securities is unreasonable
since no direct relationship exists between deposits and interest income
from securities. Either a state is going to tax federal and/or state
obligations or not. If they are going to tax them, they should be left
in the net income figures and if they are not going to be taxed, they
should be subtracted out. If the income from securities is considered
business income, it should be apportioned to a particular state based on
the other factors that make up the business income factor. In addition,
your definition of deposit on page 4, item 15 of the regulations would




he almost impossiple for a bank to track. Some of those item =zc¢ not
even appear on the balance sheet (i.e., letter of credits) ar -c:irers
are not easily obtained from a bank's chart of accounts. ‘

Government Obligations receipts and property apportionment cculd
best be resolved by a throw-out rule (proposal #2 of your letzer)
whereby securities and note receipts and value would be exclucec from
both the numerator and denominator of both the property and receipts
factors. However, banks with substantial foreign government ‘oans may
be unduly burdened by this proposal.

Purchased Obligations do present the need for a special rule that
would bring conformity to this issue, e.g., the California statute. The
ABA suggests an allocation to the home state as purchases are not a
regular activity of banks. Usually, the situs for the booking is the
same as the home state.

Although your letter does not solicit the ABA's comments with
respect to particular sections of the MTC Draft Regulations, the
following comments may facilitate your endeavor:

- Regulations, page 7, item E, Interest on Participations. The
information on the original customer of a participation is generally not
kept on the system since it is not necessary. A receipt for this item,

under a market concept, should be at the location of the bank from which

the participation was purchased.

- Regulations page 8, item G, Merchants Discount. 1f the merchant
operates in more than one state, it seems a little far fetched for the
merchant to provide his sales factors to the bank.

- Regulations page 9, item F, Assets in the Form of Deposits. In
this particular item, the letter has reversed the situs compared to all
the other items. In order for this to be an asset, the depositor would
have to be the taxpayer and therefore you are allocating this asset to
the residence of the taxpayer. These assets ought to be allocated to
the state where the financial institution receiving the deposit is

" located.

- Regulations page 10, item I & J, Assets in Nature of Securities.

‘The same comments apply to this as they do under the receipts section.

- Regulations page 10, item J. The ABA is not sure what this item
means because we do not know a state without the jurisdiction to tax.
why is this included in the regulations?

To implement the suggestions in both your letter and the MTC Draft
Regulations would necessitate a massive system. Trying to allocate a
multitude of different rules will create system nightmares. The
proposed rules would necessitate the collection of information. much of
which is not readily available, and would not have any use other than
tax requirements. The data problem is also compounded because the
information is only obtainable from the customers. Determining the tax
liability of any business taxpayer, either by requiring it to solicit

\
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information, not otherwise needed in its business “rom 113 I.stlomert. I7
making tax liability dependent on the action of custcmers. i3 hign’,
questionable tax policy. Furthermore, the approach envisionec ir ,i.-
letter is so different from what currently is done in most states =73t
it could generate a large duplication of income tax. For instance. i
your home state taxes income based on commercial domicile that inclt.ces
sales where there is not a fixed place business or employees in anctrer
state, you end up paying tax in your home state as well as the staze
where the customers are located; or end up in court battles to decize
whose income it should be, if not both. Without incurring tremenccus
cost, these rules are far too complex to adequately track in a compuczer
system. The ABA urges the MTC to reconsider the nexus question as well
as devising a simplified method to apportion sales. There is no record
to show that the market approach necessarily results in any fairer
multi-state income taxation scheme.

Our Association appreciates the opportunity to comment and
participate in the Multistate Tax Commission's project on the Financial
Apportionment Regulations. The ABA is currently working with State
Bankers Associations in the areas of multistate jurisdiction and nexus.
As the data becomes available to our office, we would appreciate the
opportunity to develop further comments for your organization. We are
willing to work with your staff and other interested parties in
monitoring states' activities. If you need any additional informaticn,
please contact me at (202) 663-5317 or Joanne Ames at (202) 663-4986.

Si;/g+e1y
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PHIIP M PLANT
Vice Presicdent and -
Assistant General Tax Counsel

October 14, 1988

Eugene F. Corrigan

Executive Counsel

Multistate Tax Commission
1790 30th Street, Suite 314
Boulder, Colorado 80301-1024

Re: MTC Proposed Regulations for the Attribution
of the Income of Financial Institutions

Dear Gene:

Enclosed are the comments of the ABA Tax Section
Committee on Banking and Savings Institutions regarding the
above-referenced proposed regulations. These comments
broadly address the six areas of concern outlined in your

.mletter datedmguggvgo .1988... They. represent.the individual .

views of the Commlttee members and do not represent the
position of the American Bar Association or the Section of
Taxation.

At the outset, we wish to emphasize that while we
acknowledge the MTC’s approach to adopt destination
sourcing and minimal nexus rules for financial
institutions, it is likely that taxpayers will continue to
resist these policy changes. First, the adoption of
minimal jurlsdlctlonal standards has yet to be
constitutionally validated and, as such, is an area of
great concern for financial 1nst1tutlons. Second, the
proposed destination sourcing rules create potentlally
onerous compliance burdens from a systems perspective and
may be administratively unworkable. We believe that these
concerns would be shared equally by state tax
administrators.

We appreciate this opportunity to comment on the
proposed regulations and hope that we will have the
opportunity to provide further input. In that regard, I
look forward to meeting with you and representatives of the
Uniformity Committee next week in Seattle. At that time,

BANK OF AMERICA NATIONAL TRUST AND SAVINGS ASSOCIATION  BANK OF AMERICA CENTER ¢ SAN FRANCISCO. CALIFORNIA 94137
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Eugene F. Corrigan
Page Two

we will be able to further explore destination sourcing
rules from both a systems capability and business
operational point of view.

Very truly yours,

A

W¢e President &
Asst. General Tax Counsel
(415) 622-2877

Enclosure

mgdl:1l02:cnc
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COMMENTS ON JUNE 20, 1988 GENE CORRIGAN LETTER

Prepared on behalf of ABA Tax Section, Committee on
Banking and Savings Institutions

i. Receipts Factor--Assignment of Service Fees.

The Uniformity Committee of the Multistate Tax
Commission ("Committee") has proposed to designate nine
categories of service fees with different sourcing rules.
While this approach is instructive and gives the impression
of great precision, the compliance problems associated
therewith far outweigh any advantage to be gained.
Moreover, it is illogical to apply different standards for
separate items of income growing out of a single
transaction as the proposed approach would do. Fees
associated with a single transaction should be sourced
under one rule.

We acknowledge the need to emphasize market states’
contributions to profitability and understand the
Committee’s preference for a destination sourcing
approach. It is our view, however, that such an approach
is counterproductive in the fee generating area as '
evidenced by the complexity and compliance difficulties
inherent in the proposed approach. Furthermore, it is
unlikely that application of these rules would result in an
attribution of service fees--or the ultimate sourcing of
income--in a materially different fashion than would result
from the use of more simplified rules.

In recognition of these concerns and in the interests
of simplicity, we recommend reducing the number of service
fee categories to the following five:

a. Loan fees. This would include loan service
processing fees and points. Such fees should be assigned
in the same manner as interest income associated with the
loans.

b. Deposit fees. Deposit fees arising from both
individual and corporate customers should be assigned based
on the customer’s mailing address. For many banks, certain
extraordinary deposit fees (e.g., stop payment and NSF
fees) are collected "manually" and are not captured or
recorded on the particular deposit accounting system.

Where this is the case, such fees should be subject to a
"throwout rule" and excluded from both the numerator and
the denominator of the receipts factor.

c. Trustee fees. It is illogical to source trustee
fees from a living trust differently from other trusts and
this distinction should be dropped. We recommend that all




trustee fees be assigned to the customer’s residence
(presumed to be the address to which its statement is
regularly mailed).

d. Brokerage fees. In our view, the most logical
approach would be to assign brokerage fees to where the
account is maintained. If this is not acceptable under the
market state approach, such fees could be sourced to the
state where the order originated.

e. Other fees. Bearing in mind the above comments
and the goals of simplicity and ease of compliance, we
recommend that all other fees be sourced to the state where
the services are performed. If such a rule is not
acceptable, we recommend that all such fees be subject to
the "throwout rule" described above. Adoption of a
throwout rule for these fees would have no significant
impact on a taxpayer’s apportionment factors since such
fees make up only a small portion of the total receipts.

2. Partnership Unsecured Indebtedness.

We agree with your concern that a "pass-through"
approach to sourcing unsecured partnership debt for
property and receipts factor purposes would create
impossible compliance burdens for taxpayers. This approach
is also unacceptable in the case of small partnerships,
where residency information may not be contained on current
bank systems. For that reason, we recommend the rejection
of the proposal to create a de minimis rule which would
apply where there are ten or fewer partners.

It is our view that partnership indebtedness should be
treated in the same manner as corporate indebtedness and
sourced to the "residence" of the borrower. Creating a
differentiation between partnerships and corporations for
attribution purposes could have an effect on the business
decision of what form of entity to use. State tax concerns
of the business’ lender should not be a part of any such
decisions. Lastly, we note that the abandonment of the
passthrough approach for partnership unsecured debt is
unlikely to have any material impact on a financial
institution’s apportionment factors.

3. Corporate Unsecured Debt.

The draft regulations would assign receipts from
unsecured commercial loans to the borrower’s "residence"
which, in the case of a corporation, is presumed to be
where the statement of account is regularly mailed. This
approach is both workable from a systems perspective and

-2 -




information not otherwise called for in the regulation,
this approach is unnecessarly complex and burdensome.

As an alternative, we recommend that assets and
receipts be assigned to the state where the greater portion
of the investment activity is performed. Such a rule
parallels the UDITPA sales factor rule for sales of
intangible property contained in UDITPA §17 and further
defined in MTC Reg. IV.17. Under that rule, sales, other
than sales of tangible personal property, are attributed to
the state if the income-producing activity is performed in

the state. Where the income-producing activity is

performed within and without the state, attribution is to

the state where the greater proportion of such activity is
performed based on costs of performance.

A throwout rule may be appropriate where the
percentage of securities is minimal.

5. Government Obligations.

The provisions of the current draft regulation operate
in such a manner that both foreign government lending by
U.S. banks and lending to the U.S. government by foreign
banks will be assigned, for the most part, outside the U.S..
You have expressed concern because all such income and
property will be excluded from the states’ factors.

In our view, neither of the proposed solutions
suggested in your letter is workable. The proposal to
adopt a throw-out rule is problematical because it
disregards significant values and would inflate the factors
for large financial institutions which have substantial
foreign government exposures.

As a solution to this problem, we recommend the
following. First, the definition of "securities" in
Paragraph (A) (3) should be amended to delete loans. As a
result, paragraph (C)(2)(j) will no longer encompass
foreign government loans. Second, the phrase "other
securities" should be eliminated from Paragraph (C) (2) (k)
as this phrase appears to be meaningless. Paragraph
(C) (2) (k) should operate as a money market instrument rule
only. Third, in keeping with the comments set forth above,
the deposits ratio for assigning such receipts should be
eliminated. In its place, we recommend the use of a
greater portion of investment activity rule, as described
in the previous comment.




(‘ “\\
i :

) ”M—M\\x

6.  Purchased Obligations.

As noted in your letter, the draft regulation does not
address the question of the assignment of purchased
obligations and such obligations would therefore be sourced
under the general sourcing rules (i.e., to the location of
property securing the debt or to the borrower’s
residence). It is our view that this is appropriate and
that a separate rule for purchased obligations is
unnecessary.

We do not share your concern that there may be
constitutional nexus problems for states which do not
provide a throwback rule. Whether a market state asserts
its prerogative to tax the activities of a non-domicilary
financial institution should not affect any other states’
taxing scheme. To conclude otherwise is to say that a
market state may dictate the tax effect of an activity in
another jurisdiction--a clear instance of extra-territorial
taxation. This principle has been acknowledged in the
UDITPA "throwback rule" context. For purposes of the
UDITPA throwback rule, a taxpayer is taxable in another
state if the state has jurisdiction to subject the taxpayer

to tax regardless of whether the state does so in fact.

mgdl:100:sV
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Letter from Jim A. Peterson
(Moore Financial Group) (October 17, 1988)
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. MQRE FINANCIAL GROUP sovnSea E

October 17, T

Mr. Eugene F. Corrigan
Executive Counsel

Multistate Tax Commission
1790 30th Street, Suite 314
Boulder, Colorado 80301-1024

Mr. Corrigan:

I received a copy of your September 2, 1988 letter to Berne Jensen of the
Idaho Bankers Association. After reading the letter and discussing it with our
tax advisors, I offer a few general comments.

Moore Financial Group presently files income tax returns in four states,
Idaho, Oregon, Utah and California. We have recently purchased a bank in the
state of Washington which does not have a corporate income tax. We have filed
unitary in these states using a property, payroll and sales factor. Our
general ledger system is set up on a cost center basis that enables us to
track where property, payroll or sales are booked by state. This system
allows us to prepare and file our state income tax returns efficiently without
the use of an excessive amount of systems support, manpower and other
administrative overhead. We also feel that the apportioned income to each
state accurately reflects our presence in each state.

The issues in your letter, if implemented as written, would require
significant additional manpower and systems support at Moore Financial to
prepare our state income tax returns. In addition, we do not feel that our
tax liability would materially change in the states we are presently filing
in. We would also pay higher fees to our outside tax advisors to implement
the regulations.

Moore Financial's position would be to apportion interest income and
noninterest income to the state where the facilities and manpower were located:
that obtained the income. Moore Financial's general ledger reflects this
position and we file our state income tax returns accordingly. If all other
financial institutions filed under this method, we feel preparation costs
would be minimal and all states would share tax revenues in an equitable
manner.

All of my comments are general in nature. Before Moore Financial analyzes
each of your issues in detail, and the MTC Financial Apportionment Regulations
as a whole, we would like to know the status and timing of your proceedings on
these regulations. 1 have spoken with Phil Aldape of the Idaho Department of
Revenue and Taxation and he has indicated that he would like to meet with the
Idaho banks on these issues. We plan to have a meeting with Phil and would
also like to be included in any other proceedings and issues the Multistate
Tax Commission is involved in with regard to financial institutions.

‘DAHQ FIRST PLAZA « PO 30X 8247 « BO!SE 1DAHQC 83733




Mr. Eugene F. Corrigan

(ﬁm‘ Page Two
~ " October 17, 1988
If you would like to discuss my comments in more detail, please feel free to
write or call me at Moore Financial Group, P. O. Box 8247, Department #3-2001,
Boise, Idaho 83733, or phone (208) 383-7498. We appreciate the opportunity
to comment.
(e ?’L/ QeI
Ve VW\\ v \L
;‘/Jim A. Peterson
Vice President
JAP:kp
-

f““\,\
LAY




Board of Directors
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G Dule Weight
QOregon Director
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David ~ Barrows
President

Oregon League of Financial Institutions

1201 SWI 12th Avenue, Suite 200
Century Tower
Portland. Oregon 972035
1503)227-5591

November 23, 1988

Mr. Eugene F. Corrigan
Multistate Tax Commission
1790 30th Street, Suite 314
Boulder, Colorado 80301-1024

.Dear Mr. Corrigan:

Enclosed you will find a letter written
to me by the tax manager of the largest thrift
institution in Oregon, with offices in three
other states. I hope the information contained
in this letter will be helpful to you in your
deliberations.

Please let me know if we can be of
any further assistance to you.

We are very grateful for the oppor-
tunity to comment on your proposal.

pavid s TTOwWS
President

Enclosure
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Letter from Robert W. Shank
(Benjamin Franklin Federal Savings and Loan Association)
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=

Z s

FEDERAL SAVINGS anD LOAN ASS0C!ATION

BENJ. FRANKLIN FINANC AL CENTER
501 S.E. MawTHORNE Buvo.
PomtLanD. ORCSSN 97214-3598

November 2, 1988

Mr. David S. Barrows

- Oregon League of Financial Institutions
1201 S.W. 12th Avenue

Portland, Oregon 97205

Dear Dave:

You have asked us for our comments on the proposed regulations of the Multistate
Tax Commission dealing with the apportionment of income for multistate
institutions. While there are several of the items in the proposed regulations
that will not have a great effect on The Benj. Franklin, there are also several
items that will be difficult to comply with, given the current information
available to us.

Interest Attribution

We would have no problem complying with the interest attribution rules on any
loan that we are currently servicing. However, we have been buying more loans
than we originate, and do not service the purchased loans or participations.
When we buy a participation in a group of loans, we receive a state by state
distribution percentage as of the date of purchase. Currently, we continue to
apply these percentages to the interest received on the participation, even
though, as time goes on, this may be a less accurate indication of the actual
loan balances in any given state. We receive no current "loan by state"
percentages. It may be better from our point of view (and certainly easier) to
treat participations as securities instead of as individual loans. This would
allow us to use the "deposits ratio" approach to attributing both the income (for
the gross receipts factor) and the asset (for the property factor). Since we
have deposits in basically four states, this would attribute the income to just
those four states, instead of the fifty states where the properties securing the
loans are located.
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Mr. David Barrows
November 2, 1988
Page 2

Property Factor

In reading the proposed regulations, an apparent area of potential problem is
corporate or partnership unsecured indebtedness. At this point in time, this
is not a big issue for us, but we are moving into the commercial 1oan area more
aggressively, and find the problem of defining the borrower’s residence (in the
case of a corporation) or maintaining records of the residences of all the
partners in a partnership a bit burdensome. We would prefer a simpler approach,
such as attributing the loan and its interest to the state where the loan was
originally made. An alternative would be to attribute the loan to the state
having either the corporate office from which the loan application originated
or the commercial domicile of the partnership.

Even after reading the proposed regulations, I still have questions on how
certain assets and their income should be attributed to a given state. We
currently have several REMIC’s and CMO’s, the asset and the income on which we
are currently attributing to Oregon for lack of any other guidance. Has the
Mu;tistate Tax Commission addressed some of the newer "securities” in the thrift
industry?

Our largest concern if the proposed regulations are adopted as they stand is our
risk of double taxation. Currently we are filing returns in mostly MTC states
where there is not any doubling up on any of the factors. We are concerned,
though, if we are required to file tax returns in many more states who are not
members of the Multistate Tax Commission, that their particular attribution rules
may cause receipts or assets to be counted twice, and thus subject us to double
taxation. This is one reason why we would favor treating participations as
securities subject to the deposits ratio attribution.

We would also like to minimize the complexity of recordkeeping involved to
maintain the data needed to file complete and accurate tax returns under the
proposed regulations. Our current systems would have to be expanded in order
to produce the necessary data under the new regs. And as I stated earlier, we
do not currently have all of the information available to us which we would need
to comply with the proposed regs.

If you have any questions or comments on this letter, or want to discuss any of
these areas further, please contact me.

Very truly yours,
At Bk

Robert W. Shank
Tax Manager

RWS/rp
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Letter from Sheila J. Slaughter
(California League of Savings Institutions)
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CALIFORNIA LEAGUE OF
SAVINGS INSTITUTIONS

November 11, 1988

Mr. Eugene F. Corrigan
Executive Counsel

Multistate Tax Commission
1790 - 30th Street, Suite 314
Boulder, Colorado 80301-1024

Re: Proposed Regulations for the Attribution
of the Income of Financial Institutions
(Draft of July 1987)

Dear Mr. Corrigan:

The California League of Savings Institutions (League) appreciates the
opportunity to once again provide the Multistate Tax Commission (MTC)
with its views on the MTC's Proposed Regulations for the Attribution of
the Income of Financial Institutions (Draft of July 1987) (Regulations).
As you may recall, the League previously commented on a limited number
of technical and administrative issues raised by the prior draft of the
Regulations.

While the following comments are intended to be responsive to the
specific issues raised in your letter of June 29, 1988, the League does
wish to take this opportunity to express its concerns with the destin-
ation sourcing approach that underlies the Regulations. In an area as
complex as the apportionment of income from multistate operations,
particular care needs to be given to adopting an approach that is
administrable for the taxpayer and taxing agencies alike. As will be
discussed below, the League believes that most of the problems raised
in your letter relate directly to the destination sourcing approach
underlying the Regulations.

We think it is important to stress, however, that the comments set
forth hereinafter are not based on the League's philosophical object-
fons to destination sourcing, but rather reflect the concerns of its
members that such an apportionment is generally difficult to apply in
practice and represents a dramatic departure from the way that corpor-
ations with multistate operations are currently taxed. As such, the
implementation of the Regulations by less than a substantial majority

of the states is virtually certain to result in financial institutions

being subject to confiicting state tax claims on amounts that exceed
their actual income.

The foregoing concern is based to a substantial degree on the percept-
fons of our members regarding the situation in Californfa. California

has informally indicated that it is currently undecided as to whether

a money center or market state approach most accurately allocates income
to California, and that it is likely to adopt the approach that best

380C S Seow.veqa 3oulevard Suite 500 L35 Angeles CA90045-0054  Telephone 213 670 6300




Eugene F. Corrigan
Multistate Tax Commission
November 10, 1988

page 2

serves its objectives regardiess of whether it conforms with the approach
adopted by the MTC. We have recently heard suggestions that

California is actively considering adopting an intermediate approach
under which destination sourcing would only be applied to the interest
on loans secured by tangible property, and current sourcing rules would
continue to apply to all other types of income. The League would
strongly support this type of approach over that currently contained in
the Regulations, both because it addresses the two principal concerns of
our members, administrative feasibility and avoidance of conflicting
state claims, and because it results in the apportionment of the income
of financial institutions to those states that provide such institutions
with meaningful services and projections.

In the area of service fees and receipts, the League is particularly
concerned about the wisdom of treating financial institutions differ-
ently from other service providers. Our members can see no legally
meaningful distinction between the role they play in providing services
to their customers and the role played by non-financial institutions in
providing services to theirs, and therefore see no basis for abandoning
the well established and easily administered rule that service charges
should be attributed to the state in which the services are performed.
Destination sourcing of service fees raises problems of administration
that could cause compliance costs to exceed the tax revenues received
by the market states, due in large part to the need for financial
institutions to accumulate and/or process data not currently required
in order to conduct their businesses and comply with existing tax laws,
without any assurance that such approach would, over time, either
attribute significant additional income to market states or produce a
result that is more clearly reflective of their true income.

Most of the League's members do not have out-of-state operations, but
would, nevertheless, be required to apportion income to market states
under the nexus standards in the Regulations. Even those institutions
that engage in substantial multistate operations, and that would save
taxes under an approach that apportions income away from high tax
states 1ike California to lower tax market states, have expressed
severe reservations with the administrative problems created by destin-

-ation sourcing. The League questions the wisdom of an apportionment

approach that is likely to distort business decisions and dramatically
add to the burdens of tax administration in the absence of an over-
riding public policy justification.

A. Receipts Factor -- Assignment of Service Fees

: 1. Deposit Fees. The approach to the apportionment of
deposit fees suggested in your letter points out a basic concern raised
by a number of the proposals for sourcing service fees - the use of
different rules for different classes of customers. The use of separate
rules for individuals, corporations and other entities requires each
financial institution's data processing systems to differentiate between
categories of customers based on criteria that is not currently utilized
for most business and tax purposes. With respect to existing accounts,
this may be impossible to do based on the information currently in the
institution's files, and would require the institution to acquire, re-

tain and process a substantial volume of additional information with
respect to future accounts. While the League's members favor retention
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of the current approach of assigning deposits to the office where they
are maintained for administrative reasons, if a destination sourcing
approach to apportionment is to be utilized, all accounts should be
sourced in the state to which the customer's statement is regularly
sent. The League believes that the MTC's concerns about tax avoidance
in connection with corporate accounts are overstated with respect to
financial institutions in general, and are clearly inappropriate with
respect to its members, most of which have a relatively small percent-
age of corporate deposits.

2. Points. Conceptually, points are part prepaid interest and
part loan origination fees and expense reimbursements. AS such, under a
destination sourcing approach, your suggestion that they be apportioned
in the same manner as the loan to which they relate has some theoretical
support. Unfortunately, however, such an approach disregards the manner
in which points on mortgage loans are handied by thrift institutions.
Most thrifts treat points on a pooled basis and recognize income thereon
for both book and tax purposes over the 1ife of the 1oan. For tax pur-
poses, points are generally taken into income using methods such as the
loan liquidation or the composite average life method. These deferral
methods generally look to the aggregate amounts of deferred points and
the aggregate principal balance of the related loans, but do not attri-
bute points to specific loans. For this reason, it would be impossible
for our members to directly apportion points to the states to which the
Regulations require interest income on the related ioan to be sourced.

As an alternative, the League suggests that the MTC permit lenders to
allocate the annual amount of points taken into income based on the year
and principal balances of the outstanding loans attributed to each state
under the normal rules, or in the aiternative, to exclude points from
consideration. The latter approach is clearly the easiest to administer,
and should result in an allocation that approximates, in most cases, the
result that would be produced by your suggested loan by loan allocation.

3. Loan Service Processing Fees. The League believes that as
a business matter a porﬂon of the interest received on each ltoan origin-
ated by a financial institution 1s properly alliocabie to servicing the
loan. However, mortgage lenders almost never charge a separate fee to
borrowers to service a mortgage loan, and the League thus feels it is
administratively appropriate to ignore this imputed charge and treat all
interest payments as “interest” for apportionment purposes as long as the
originating institution holds the loan. A similar approach also seems
appropriate where a financial institution purchases a loan on a “ser-
vicing released® basis ( i.e. , where the originating lender doesn't
continue to service the foan for a fee). We assume that this is the
approach currently favored by the MTC.

As regards servicing fees received by a financial institution that does
not hold the related loan, no distinction should be made between pur-
chased servicing rights and rights retained upon the sale of loans
originated by the servicer. Consistent with its general position on the
sourcing of fee income, the League favors a rule that allocates such in-
come to the state in which the office that collects the loan payments
is located. If, however, the MTC is committed to sourcing fee income
where the "benefits" of the services are received, the first order of
business is necessarily to determine the party that benefits from the
loan servicing performed by the financial institution. We believe that
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it is indisputabie that loan servicing primarily benefits the owner of
the loan rather than the obligor, and that a destination sourcing
approach therefore requires that such fees be sourced in the state in
which the owner of the loan resides, and not in the obligor's state of
residence. Furthermore, as discussed above, regardliess of whether the
owner is an entity or an individual, the fees should be sourced in the
state to which the servicer regularly remits payments of principal and
interest to avoid severe administrative problems.

The presence of a massive secondary market for mortgage loans and mort-
gage backed securities raises an additional complicating factor in design-
ing a workable apportionment rule based on destination sourcing concepts,
since it is often impossible for the servicer to determine where the
owners of a pool of mortgages reside. With respect to a large percentage
of privately packaged mortgage securities, brokerage firms distribute

the securities to their customers and the servicer remits payments to the
broker. A similar problem exists in the “agency" market ( 1.e. , loans
packaged and sold through FNMA, FHLMC and GNMA), where the servicer
remits payments to the agency and not to the ultimate holder of the loan
participation certificate. Because of these problems, the League sees no
feasible alternative to sourcing mortgage servicing income in the states
to which payments of principal and interest are remitted.

4. Check Processing Fees. Since thrift institutions do not
currently process checks, the League does not feel it appropriate to ex-
press a view on this particular issue. The League does feel, however,
that many of the same types of issues are raised by the apportionment of
fees for handling transactions at automated teller machines (hereinafter
“ATMs"). Relatively few thrift institutions charge their own customers
for using their ATM's, but most charge other institutions a service fee
when their customers use the institution's ATMs. In some cases, this fee
is passed on by the payer to its customers, and in some cases it is ab-
sorbed by the payer as a cost of doing business. Regardiess of how the
fee is handled by the payer, the institution charging the fee typically
knows only the name and card number (but not the address) of the person
using the ATM and the name and billing address of the institution that
issued the card. The League therefore feels that these fees should be
treated in the same manner as interest income and other receipts from
credit cards, i.e. , attributed to the state to which the fees are regu-
larly billed.

5. Check Charges, Trustees and Brokerage Fees. As discussed
above with respect to deposits, the [eague s vigorously opposed to the
use of different sourcing rules for individuals and corporations and
other entities, and thus sees no justification for extending this approach
to grantor and non-grantor trusts. If the MTC is unwilling to source
these fees to the place where the services are performed, they should be
sourced in the states to which the financial institution regularly sends
its fee statements, regardless of the customer's form of organization.

6. Guarantee Fees. When a financial institution guarantees a
note, it 1s providing a service to the borrower, since the guarantee en-
hances the borrower's creditworthiness and presumably provides a direct
benefit ( e.g. , qualification for the loan, lower rates, more favorable
terms, etc.) to the borrower. As such, under a destination sourcing
approach such fees should be sourced in the state where the borrower
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res1desd, and not in the state where the interest on the related note is
sourced.

7. Other Fees. As noted above, the League believes that the
appropriate treatment of fees for services rendered to customers is to
source them where the services are performed. The rapid increase in the
number of and types of fees being charged by financial institutions makes
it imperative that the MTC adopt sourcing rules that treat true fees (as
opposed to disguised interest charges or charges that are, in reality,
for the use or forbearance of money) in a consistent manner. If destin-
ation sourcing is to be applied, the MTC should adopt a uniform “state-
ment" rule that sources fee income in the state to which statements are
regularly sent.

B. Partnership Unsecured Indebtedness

The League opposes any look-through rule, regardless of whether the
partnership involved has two partners or thousands of partners, due to
the tremendous administrative burdens that such an approach would place
on lenders. Furthermore, aimost all unsecured loans to partnerships are
for the purpose of acquiring business or investment assets, or meeting
the cash flow needs of an ongoing business. For these reasons, the
League feels it appropriate to source unsecured partnership debt in the
state where the partnership maintains its commercial domicile which,
absent evidence to the contrary, would be presumed to be the place to
which the financial institution regularly sent its statements.

C. Corporate Unsecured Debt

The League similarly favors the "statement" rule as being the only ad-
ministratively feasible way to source unsecured corporate debt. The
suggestion by some of the member states that the MTC return to the
approach of sourcing unsecured debt to the location where the loan pro-
ceeds are applied totally ignores the realities of the business world,
both from the perspective of the lender as well as that of the borrower.
Putting aside the immense administrative burden that would be imposed
on lenders if they are required to solicit information from their
borrowers as to the application of loan proceeds, such an approach
ignores the fundamental fact that money is fungible. For the great
majority of corporations, it would be virtually impossible for them to
determine the states in which specific borrowings were expended.

The League applauds the desire of the members of the MTC Uniformity
Committee to adopt an apportionment rule that focuses on 2 single iden-
tifiable event bearing a logical relationship to the lending activity.

The League does not believe, however, that it is appropriate for the
MTC to place so much emphasis on the possibility that the sourcing
rules might be manipulated that it adopts rules that serve little pur-
pose other than to prevent such manipulation. On a related point, we
were confused and troubled by the suggestion that a Form 1099 type of
reporting might be required in order for state taxing authorities to
determine on audit the states to which customer statements were mailed.
The League believes that the use of certifications would substantially
increase the paperwork involved in processing loan applications and
would increase, rather than decrease, the opportunity for manipulation.
Our members continue to feel that it is entirely appropriate and con-
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sistent with normal tax auditing procedures, to obtain this type of in-
formation from the books and records of the lending institution and,
where appropriate, to obtain representations from responsible corporate
officers as to the accuracy of such records.

In your letter, you suggest that most of the Committee members favored
sourcing unsecured corporate loans in the state in which the responsible
office of the borrower is located. Since most major borrowing decisions
are made in the headquarters office of the borrower, the League believes
that in most cases such a rule is likely to source the loan in the same
state as a statement rule. As regards the proposed fallback position of
sourcing the loan to the office of the lender that was primarily respon-
sible for its origination, as noted several times above, the League is
clearly in favor of this type of rule. The League nevertheless remains
concerned about the administrative burdens of requiring financial insti-
tutions to apply alternative sourcing rules to a single class of income.

D. Assignment of Receipts from Securities -- General Rule

The League agrees with those members of the Committee who do not feel
it appropriate to resurrect a deposits factor solely for the purpose of
sourcing the income from certain types of investments such as securi-
ties. The League favors a rule that would source the income from
securities in the state of the financial institution's commercial domi-
cile (the same rule applied to non-financial companies) or, as sug-
gested by other members of the Committee, to throw out the receipts
from securities for apportionment purposes.

E. Government Obligations

In view of the special problems created by U.S. and foreign government
securities, the League agrees with those members of the MTC that
favor a throw-out of the income from such securities. Where state and
local government securities are involved, however, the use of a com-
mercial domicile rule seems clearly justified and easy to administer.

F. Purchased Obligations

The purchase of secured debt by thrift institutions is a common practice,
especially pools of residential mortgage loans. As discussed above in
connection with loan service processing fees, much of the market in
mortgage loans involves the purchase and sale of mortgage participation
certificates and mortgage-backed securities. Typically, these securities
are either acquired in the market ( e.g. , *publicly traded" securities
registered by the issuer with the SEC or other governmental agency, or
ragency" securities, such as those issued by GNMA, FNMA or FHLMC)
or in privately negotiated transactions entered into with other financial
institutions. In the former case, the securities are generally purchased
based on their credit rating and not based on any detailed underwriting
by the purchaser with respect to the underlying loans. Furthermore,
specific information as to the location of the properties securing the
loans, while retained by the loan servicer, is generally not readily
available to the purchaser. Conversely, in privately negotiated trans-
actions, it is common for the purchasing institution to thoroughly
underwrite the loans in the pool and information on the location of the
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properties securing the loans is generally readily available from the
servicer.

The League believes that the sourcing rules applied to purchased loans
should reflect the foregoing commercial realities, and that publicly
traded mortgage securities should therefore be treated in the same
fashion as other types of securities. Where loans are purchased in
privately negotiated transactions, however, regardless of the form
utilized ( e.g. , participations, whole loans, etc.), it is reasonable

to source the income from such loans as if the loans had been originated
by the purchaser - i.e. , to require the purchaser to allocate income to
the states in which the related security is located. In order to achieve
this result, it will be necessary to revise the definition of a security
currently contained in the Regulations to 1imit i1ts coverage to publicly
traded mortgage securities.

F. Prospective Application of Regulations

Regardless of the manner in which the specific problems raised by the
current draft of the Regulations are resolved, it is clear that the final
Regulations will represent a marked departure from the current apportion-
ment rules applicable to financial institutions. The League therefore
strongly urges that the final Regulations not be applied on a prospective
basis sooner than the start of the second taxable year following their
promulgation, and that transactions that occur prior to such promulgation
be grandfathered in circumstances where the Regulations require income
to be apportioned based upon information that was not obtained by the
institution at the time of the transaction, or was not retained in a

form that makes it reasonably accessible. Anything less would deny fin-
ancial institutions the basic administrative due process to which they

are entitled.

The foregoing comments were prepared by the members of the Tax Issues
Committee of the League. The Committee would welcome the opportunity to
meet with the MTC staff if that would further the process of developing

the Regulations. Please feel free to contact Michael J. Palko of Great
Western Bank, Phone: 213/852-3349, for further assistance or for any
questions regarding this letter. ~

Shefla J. \S¥2
General Counsel a
Senior Vice President

SJS:jer
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November 14, 1988

Eugene F. Corrigan
Executive Counsel
Multistate Tak Commission
1790 30th Street, Suite 314
Boulder, CO 80301-1024

Re: Pending Banking Regulation Matters
Dear Mr. Corrigan:

I have reviewed your letter to Arlene Melarvie, Independént
Community Banks of North Dakota, dated October 7, 1988, regarding
‘the MTC draft financial apportionment regulations.

While we have followed the implementation of the tax consequences
of a bank merger bill in North Dakota recently, we have not had
occasion to consider the ramifications of the interstate banking
activities. Without attempting to comment on each of the items
considered, I would hope that the residence of <the customer
making the loan would predominate in a decision-making process as
to which bank facility should be credited with the transaction,
and which state should be allowed to impose a tax.

Secondly, the location of the facility where checking and other
accounts may be maintained should again be primarily considered
as the location where taxes can be imposed. Out of necessity,
the banking institution may be relied upon to make an allocation
of bank activity or profits to the various locations, recognizing
that this may be somewhat arbitrary at times. The use of a pro
forma income tax return based on the bank's determination of
income and expense allocated to each facility could form the
basis for further clarification and application of the location
where the tax may be imposed. '

If there are specific areas of inquiry that we could be of
assistance with, please advise. '

Sinc gzz,! LY
Ald:’ . Wolf
dc

cc: Arlene Melarvie

b omdem Moo L I L2 vy I R R
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November 16, 1988

Eugene F. Corrigan

Executive Counsel

Multistate Tax Commission
1790 30th Street, Suite 314
Boulder, Colorado 80301-1024

Re: July 1987 Draft of the Proposed Regulations for the
Attribution of the Income of Financial Institutions

Dear Mr. Corrigan:

California Federal Savings and Loan Association appreciates the
opportunity to provide its comments on the July 1987 draft of the Proposed
Regulations for the Attribution of the Income of Financial Institutions.

Prior to addressing the specific issues raised in your letter dated

June 29, 1988, we feel that it is necessary to comment on the underlying
sourcing rules on which the system of apportionment in the proposed
regulations is based.

A workable system of apportionment must reconcile several competing
concerns: (1) taxpayer's desire to control and manage its overall state
tax liabilities and avoid double taxation (2) desire of the various states
to get their "fair share" of overall state tax revenues, and (3)
elimination of any excessive administrative burdens and resulting costs
imposed on both taxpayers and the states in complying with an
apportionment formula.

To be perceived as "fair" by states and taxpayers alike, a system of
apportionment must balance these competing concernms. The system of
apportionment in the proposed regulations is based on destination
sourcing. Destination sourcing, in our opinion, cannot balance the
competing concerns mentioned above because:

(1) Destination sourcing is heavily biased in favor of consumer
states as opposed to money center states. As a result, MTIC member
states which view themselves as money center states appear to be in
direct conflict with consumer states and may refuse to adopt the
regulations, thereby exposing the taxpayer’s income to double
taxation.

(2) Destination sourcing will conflict with pre-existing sourcing
rules in use by some nonmember states. Therefore, taxpayers could
be subject to multiple state taxation on the same activities.
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(3) Destination sourcing appears to inhibit a taxpayer’s ability to
control tax liabilities in those states which establish nexus and
determine tax liability based on the consumer’s activities and would
greatly increase the administrative costs in collecting data and
maintaining adequate records to satisfy the resulting reporting that
would be required under the proposed regulations.

Under any sourcing system, the administrative burden placed on both the
taxpayer and the state is reduced if an apportionment rule is linked to a
single identifiable event that bears a logical relationship to the service
being provided by the taxpayer. The identifiable event should not be
capable of undue manipulation by the taxpayer but should also not penalize
the taxpayer. 1In addition, the identifiable event should not be subject
to manipulation by third parties which would increase the administrative
burden to the taxpayer and cause uncertainty with respect to reporting
requirements.

Destination sourcing which looks to the location of the customer activity
or to the customer’s residence or the customer’s statement mailing address
will invariably produce high administrative costs and reporting
uncertainties because it places in the control of the customers the
factors that determine the taxpayer’s reporting requirements. The
location of the customer activity or the residence or mailing addresses of
the customer may bear no logical relationship to the activity performed by
the taxpayer nor the benefit derived by the consumer and monitoring these
factors will greatly increase both the taxpayer’s and the state’s
compliance costs.

For these reasons, we believe that destination sourcing is generally
inappropriate as the primary conceptual basis for a system of
apportionment for financial institutions.

As an alternative to destination sourcing, consideration should be given
to developing sourcing rules which source income in the state in which the
taxpayer performs its activities. Since financial institutions are
primarily providers of services, it is logical to establish nexus and be
subject to tax in the jurisdiction in which those services are performed
by the financial institution. Under such a system, apportionment would be
based upon where expenses generating the income are incurred. Such a
system would be much easier and less costly to administer and would
provide much greater certainity in identifying those jurisdictions in
which the activities of a financial institution would be taxable.
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Consideration should also be given to whether the three-factor
apportionment formula is appropriate for financial institutions. A single
factor formula which apportions income to those states in which the
taxpayer performs activities as measured by the incurrence of operating
expenses would appear easier to administer and may, because of the
service-intensive nature of the financial services industry, provide a
more equitable result not significantly different from the more complex
three factor formula.

Unlike the manufacturing industry in which the primary source of income is
typically sales of finished products and which may result in manipulation
of apportioned income resulting from distinct facilities for production,
storage, sales and administration, income in the financial services
industry is generated by many different types of services each of which
may be traced to a specifically identifiable and self-contained location.
Therefore, use of a three-factor formula may do little more than provide
an element of redundancy in the apportionment of income.

The following comments regarding the specific issues which you raised in

your letter reflect our preference for a system based on sourcing in the

state in which the taxpayer incurs expenses in performing its activities,
(hereinafter referred to as "origination sourcing”), rather than a system
based on destination sourcing.

1. Receipts Factor

a. Interest on loans. Although you have not asked for specific
comments on the apportionment of interest income, you have suggested that
several items could be treated in the same manner as interest on loans.

As indicated above, we would prefer an overall system based on origination
sourcing. Under such a system, interest income on loans originated by the
taxpayer, whether secured or unsecured, could be sourced in the state in
which the loan was originated (i.e., the state in which is located the
office through which the customer initially applied for the loan).
Interest income on purchased loans, however, would be sourced in the state
~ in which the taxpayer’'s office through which loans are purchased is
located because that would be where the expenses supporting such activity
are incurred.

b. Deposit fees. The proposed regulations have raised the issue of the
use of different rules for different classes of accounts. Identification
of the different proposed classes of customers would not create an
additional administrative burden because current federal information
reporting regulations impose a similar requirement. Additional
administrative expense would be incurred, however, in capturing the fee
detail relating to each account.
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Even if the issue of additional administrative burden is disregarded,
there is no apparent justification for treating different classes of
accounts differently. Unless a logical justification can be found, all
classes of accounts should be treated in the same manner.

Assuming that all accounts are to be subject to the same sourcing rules,
we would prefer a system based on origination sourcing. Under such a
system, deposit fees should be sourced to the state in which the account
is maintained because that is where the expenses supporting the taxpayer's
activities generating the income are performed.

Destination sourcing in which the customer’s residence is used to
determine source clearly exposes the taxpayer to taxation in states which
may otherwise have no logical nexus to the taxpayer’s activities. For
instance, an individual who is a resident of a state having no nexus with
the taxpayer's activities could come into the taxpayer's state and for
many different reasons, (e.g., vacation travel), open an account at the
taxpayer’s local office. Under a sourcing rule assigning fees on the
basis of the customer’'s residence, the taxpayer would assign the fees to
the customer’s state of residence and the taxpayer would presumably be
taxable in that state even though it conducts no business activity in the
state and did not solicit the account in that state. The taxpayer would
incur significant administrative costs in attempting to monitor the
customer’s state of residence. Effectiveness in monitoring changes in
residence would depend entirely on the customer’s willingness to provide
such information to the taxpayer. If customers do not cooperate,
assignments could quickly become inaccurate as customers change states of
residence, and as a result apportionment factors could quickly become
distorted. In addition, the taxpayer would incur additional compliance
costs in preparing and filing returns in the customer’'s state of
residence. The taxpayer’s only method of avoiding additional state
compliance costs would be to refuse to open accounts for customers who
reside in states which currently have no nexus to the taxpayer's
activities. This would not only be contrary to the functions which the
taxpayer was chartered to perform but may be in violation of Federal law
and have a chilling effect on interstate commerce and interstate travel.

Destination sourcing in which the customer’s statement mailing address is
used would impose a lesser administrative burden than residence-based
destination sourcing because the customer would normally inform the
taxpayer of changes of address to continue receiving statements. This
would, in turn, lead to greater accuracy in the assignment of fees to the
proper states than a residence-sourced system. A mailing address sourcing
would, however, contain the same limitations on the taxpayer’s ability to
control nexus and could raise the same constitutional issues regarding
violations of Federal law and impact on interstate commerce and travel.
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Under origination sourcing, deposit fees would be assigned to the state
where the costs are incurred to maintain the account and process the
customers activities with respect to the account. This would be clearly
preferable to either a residence-based or a mailing address-based system
because (1) administrative costs would be significantly lower, (2) the
taxpayer has greater control over states having nexus to the taxpayers
activities, and (3) actions by customers which have no relationship to the
taxpayer's activities will have no impact on the taxpayer’'s reporting
requirements and resulting state tax liabilities.

c. Points. For income recognition purposes, financial institutions
frequently aggregate and amortize points as part of a pool rather than
track the points on a loan-by-loan basis. As a result, although the
proposal to assign points in a manner consistent with the assignment of
interest on the loan may be theoretically sound, it is unworkable in
practice and would cause financial institutions to incur a significant
administrative cost to develop systems that could track points on a loan
by loan basis. In addition, there is a conceptual difference between
interest and fees in that fees generally relate to the costs incurred in
the loan origination process whereas interest primarily relates to the
investment of debt proceeds with minimal on-going operating costs.

As an alternative, lenders should be permitted to allocate the amount of
points taken into income under the lender’s income recognition method
based on the principal balances of the outstanding loans attributed to
each state. For this purpose, loans should be sourced in the same manner
as interest on loans, as discussed above. Regional variations due to
differing market conditions or promotional rates would, over time,
probably tend to disappear and would therefore cause no significant
distortion of income to the various states.

d. Loan Service Processing Fee. A loan service processing fee arises
out of the right to service loans rather than out of the lending activity
that created the loans. Residence of the borrower, location of any
security for the loan, and residence or commercial domicile of the holders
of the notes have no impact on where the taxpayer performs its servicing
activities and, therefore, should be irrelevant to sourcing the servicing
fees. The only factor which should be considered in sourcing the fees is
the location of the office of the servicer at which the servicing function
is performed as servicing is the sole activity producing the fees.
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If the destination-sourcing goals of the proposed regulations are adopted,
the proposal to assign fees arising from servicing rights acquired from
other note holders to the state of the commercial domicile of the holder
would require the capture of information not normally captured on a
loan-by-loan basis by the servicer, especially in large loan pools which
are common in the mortgage securities industry. Under the proposed
regulations, the servicer would also lose control over the states which
would have nexus to the servicer’'s activities if the holder with whom the
servicer contracted subsequently transfers the loans to another holder in
a different state. In that situation, the servicing fees would be
assigned to the subsequent holder’s state and the servicer would become
subject to tax in that state even though the servicer took no action which
would have directly subjected it to taxation in the subsequent holder’s
state. Furthermore, assignment to the state in which the holder is
located may make it difficult for holders of small quantities of loans to
find out-of-state servicers willing to assume the servicing on such loans
because, 1f the servicer is not already taxable in the holder’'s state, the
servicer’'s compliance costs for that state may be greater than the
anticipated fees to be earned. In that situation, the servicer may have
to either refuse to accept the servicing or charge a fee that could make
mortgage loan investment unprofitable for small holders.

The alternative which is the simplest to administer, provides the most
consistency and predictability to both the states and the servicer, and
does not act as a restraint on business to either the servicer or the
holder is to assign servicing fees to the state in which the office of the
servicer at which the servicing function is performed is located.

e. Check Processing Fees. Such fees should be sourced in the state in
which the processing services are performed as such services are the
primary activity generating the fee income.

Sourcing based on the location of the branch of the customer at which the
checking accounts are maintained could create a significant administrative
burden and may have no logical relationship to the activity being
performed.

f. Check Charges. These fees should be sourced in the same manner as
deposit fees. No distinction should be made between types of accounts and
fees should be assigned to the state in which the account is maintained.

g. Trustee Fees. The proposal would assign fees from living trusts to
the state of residence of the grantor, while fees from all other trusts
would be assigned to the state in which the trust is administered.
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Creation of two such classes of trusts would create an additional
administrative burden for the trustee and has no logical justification as
living trusts are considered to be separate legal entities for most
purposes other than income tax reporting. Trusts, whether living,
testamentary, or of any other kind, are generally administered in the
state under whose laws they are formed and where most of the tangible
assets tend to be located. Consequently, trustee fees should be assigned
to the state in which the trust is administered, regardless of the type of
trust or the residence of the grantor. In addition, it is logical to
assume that the benefits of the administration provided by the corporate
trustee are received in the state of administration. Therefore, such
assignment satisfies both destination-sourcing goals and
origination-sourcing goals.

h. Brokerage Fees. These fees should be treated in the same manner as
deposit fees. No distinction should be made between type of accounts and
fees should be assigned to the state in which the account is maintained or
to the state in which the office performing the brokerage activity
generating the fee income is located.

i. Guarantee Fees. Under a system based on origination sourcing,
guarantee fees should be assigned to the location of the office of the
financial institution at which the customer initiated the request for the
guarantee.

Under a destination-sourcing system, it could be argued that the benefit
of the service is realized in any of several locatiomns - including the
residence of the borrower, the residence of the holder of the note being
guaranteed, or the location at which the funds being obtained by the
borrower will be expended - none of which may bear any logical
relationship to the activity being performed by the financial institution.

j. Other Fees.

Loan Origination Fees. These fees which are charged to customers in
addition to points are generally accumulated in pools and recognized as
income through a loan liquidation method, similar to points. As a result
these fees should be treated in the same manner as points and, unless an
origination sourcing concept is adopted, assigned to states based on the
principal balances of the outstanding loans attributed to each state at
year-end.

ATM Transaction Fees. These fees should be treated the same as deposit
fees and assigned to the state in which the account is maintained.




TN

e

e

Eugene F. Corrigan
November 16, 1988 -
Page 8

A system using destination sourcing, whether based on the residence of the
customer or the state in which the transaction giving rise to the fee
occurs, would expose the taxpayer to unnecessary administrative burden and
uncertainty regarding the taxpayer's reporting requirements. For
instance, if a resident of Oregon opens an account at a financial
institution in California and subsequently uses the ATM card in a
transaction in Nevada which generates a transaction fee (e.g., uses the
card for a cash withdrawal at the ATM of a different financial institution
who participates in a national ATM system network), the ultimate benefit
of the transaction may arguably occur in one of several different places

"including: (1) Nevada, where the transaction occurred (this result would

create an overwhelming burden on the financial institution to try to
source each ATM fee in the state where the transaction took place), (2)
the residence of the customer (which has no apparent relationship to this
transaction), or (3) in California where the activities are incurred to
process the interbank settlement and charge the customer'’s account.

Under a system based on origination sourcing, any transaction fees would
be assigned to the office of the financial institution where the account
is maintained (where the ultimate liability falls on the financial
institution to honor the ATM transaction, charge the customer’s account
and process the interbank settlement to make reimbursement to the Nevada
institution which honored the original ATM transaction). Clearly, this
alternative is the simplest to administer, bears the most direct
relationship to the activity performed by the financial institution, and
provides the greatest reporting certainty.

Other Fees. As a general rule, it will be appropriate to source other
miscellaneous fees to the state in which the services are performed.
Destination sourcing based upon either the customer’s residence or the
customer's mailing address is inappropriate as it is administratively
impractical and exposes the financial institution to continuing
uncertainty as to which states in which it may be required to file
returns. '

2. Unsecured Debt.

a. Partnership Unsecured Debt. As discussed above, interest and
related fees on unsecured debt or debt secured by moveable security should
be assigned to the state in which is located the office of the taxpayer or
its agent in which the taxpayer'’'s agent, loan officer or comparable
employee responsible for making initial contact with the borrower for
purposes of making or soliciting the loan is located, or if the agent or
employee does not operate from an office, the office at which such loan
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will be administered. The proposal to assign the loan to the state of
residence of the employee or agent in the absence of an office creates an
unnecessary administrative burden and subjects the taxpayer to taxation in
a state for reasons that are unrelated to the activities of the taxpayer
and outside of the control of the state. For example, if a loan agent
resides in Delaware and his only business for the financial institution is
the solicitation of loans in Connecticut, all such loans would be assigned
to Delaware and the financial institution would be subject to taxation in
Delaware. If, in the following year, the agent moved to Rhode Island, but
his only business for the financial institution again consists of
soliciting loans in Connecticut, the loans solicited that year would be
assigned to Rhode Island, and the financial institution would be subject
to taxation in Rhode Island. Such exposure would occur without any action
on the part of the financial institution, such as qualifying to do
business in Rhode Island or recording security interests in Rhode Island.
Furthermore, there have been no actions taken which would provide Rhode
Island with any independent means of being on notice that it may be
entitled to tax receipts from the financial institution.

b. Corporate Unsecured Debt. Corporate unsecured debt should be
assigned in the same manner as partnership unsecured debt, for the same
reasons discussed above.

c. Individual Unsecured Debt. Individual unsecured debt, whether in
the form of credit cards, lines of credit, consumer loans or installment
loans, should be assigned in the same manner as partnership debt, for the
same reasons discussed above.

3. Assignment of receipts from securities. If it is the intent of the
Committee to eliminate the use of a deposits factor, it would seem
unnecessarily burdensome to require financial institution to continue to
calculate a deposits factor in order to assign receipts from securities.
Therefore, we would favor a rule that would source income from the
securities in the state of the financial institution’s commercial
domicile. In the alternative, income from securities could be eliminated
from the apportionment factor.

4. Government Obligations. Income from such securities should be

‘assigned in the same manner as all other securities, as discussed above.

5. Purchased Obligations. The purchase of secured debt has become very
common with the growth of the mortgage-backed securities industry and
continuing interest in the purchase and sale of whole loan portfolios.
Because these types of obligations are purchased based on the overall
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credit rating and assessment of risk of the entire pool rather than July
specific knowledge of the characteristics of the underlying loans,
assignment for purposes of the receipts factor and the property factor
based on location of the underlying security would be administrative
burdensome and could be prohibitively expensive. In addition, such a rule
could subject the taxpayer to taxation in a state simply because a large
pool contains a loan secured by property located in that state even though
the taxpayer did not actively seek to acquire loans secured by property in
such state.

We suggest that purchased obligations and the interest therefrom be
assigned to the state in which is located the taxpayer’s office which was
responsible for the acquisition of the purchased obligations as that is
the location at which the primary activity resulting in acquisition of the
obligations and the resulting income streams occurred. Such treatment
would be consistent with the manner in which originated secured loans and
the interest therefrom are treated.

We would welcome the opportunity to discuss these comments with the MTC
staff. Please do not hesitate to contact us if we can be of any further
assistance in development of the proposed regulations.

Very truly yours,

Rihasd L. Jorrgpn

Richard L. Sprunger
Vice President

Director of Tax Research

cc: Mr. James R. Wegge, Jr.
Senior Vice President
California Federal Savings
and Loan Association

088804
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PHILIP M. PLANT
Vice President and

- Assistant General Tax Counsel December 30 ; 1988
Eugene Corrigan, Esq. Alan Friedman
Multistate Tax Commission 386 University Avenue

1790 30th Street, Suite 314 Los Altos, CA 94022
Boulder, Colorado 80301-1024

RE: Consolidated Minutes of Meeting Between MTC and
Bank Representatives in Seattle on October 21, 1988

" .Dear Gene and Alan:

Enclosed is a draft consolidation of Gene’s minutes
and my November 2, 1988 draft minutes of the above
captioned meeting. Both versions have for the most part
been retained and blended together following a process of
correcting discrepancies and inserting updates to alert you
to certain instances in which our representations were
since discovered to be inaccurate in some respect. I
apologize for the tardiness of this submission. It took me
longer to get all the bank group participants to comment on
Gene’s minutes than I expected.

I hope youvfind the minutes acceptable as a consensus

| approximation of what transpired at the meeting. I confess

that my recollection of events has dimmed to the point that
any further tinkering with these minutes would represent an
attempt to clarify what I now think was intended to be said
rather than what might have actually been said.

I am now turning my attention to formulate proposed
amendments to the regulations to conform to the suggestions
identified in the minutes. I will also be drafting a
survey questionnaire to gather the data which has been
identified in the minutes as requested by you. I will run
a draft of the questionnaire by you to determine whether it
will produce the data you have in mind.

BANK OF AMERICA NATIONAL TRUST AND SAVINGS ASSOCIATION ¢ BANK OF AMERICA CENTER e SAN FRANCISCO. CALIFCRNIA 94137




I hope to have the draft amendments to the
regulations to you by the end of January. Please advise if

you have a problem with this.
happy and fulfilling new year.

pmpl:095:cnc

In the meantime, have a

Sincerely,

Philip M. Plant




CONSOLIDATED
MINUTES
OF
MEETING
BETWEEN MTC AND
BANK REPRESENTATIVES
IN SEATTLE
ON
OCTOBER 21, 1988

These consolidated minutes summarize the matters
touched upon and information requests made during the
October 21, 1988 meeting between representatives of the MTC
and the California/Washington Bankers Association regarding
MTC Proposed Regqulations for the Attribution of Income of
Financial Institutions.

Present were:

Phil Plant
Bank of America ,
Chairman, California Bankers Association
Bruce Abbott
Bank of America
Murray Aston
Rainier Bank
Marcia Dieter
First Independent Bank
Chairman, Washington Bankers Association
Lee Edwards
Seattle~First National Bank
Barbara Ells
Seattle~-First National Bank
Anne Marston
First Interstate Bank
Al Sodini
Bank of America
Eric Coffill
California Franchise Tax Board
Gene Corrigan
MTC
Kim Ferrell
Utah State Tax Commission
Alan Friedman
MTC
Manual Gallegos
New Mexico Taxation and Revenue Department
Rudy Gallegos
New Mexico Taxation and Revenue Department
John Malach
Minnesota Department of Revenue
Jeff Miller
Montana Department of Revenue




Phil Plant opened the discussion, saying that the
bank group would limit the subjects discussed to whether
the destination sourcing rules and minimum jurisdictional
standards of the proposed regulations were reasonable
and/or administrable from a compliance perspective. He
said the banks understood that the MTC is committed to
advocating jurisdiction to tax without physical presence
and destination sourcing of factors to insure that market
states secure tax revenues from the multistate activities
of out-of-state banks. Accordingly, no discussion of these
general approaches was attempted at the meeting.
Nevertheless, he noted that the exclusion of these items
from the agenda should not be construed as a concession by
the banks that taxation without physical presence is either
logical or constitutional or that destination sourcing is a
reasonable approach to state taxation of multistate banking
at this point in the evolution of deregulated, interstate

branch banking.

He identified the banks’ meeting objectives as
follows: (1) to heighten MTC awareness of areas of near
impossibility or extraordinary cost in systems conversions
mandated by certain applications of destination sourcing:;
(2) to identify alternatives to complex destination
sourcing rules which will greatly reduce compliance/audit
costs without unacceptable distortion of factors; and (3)

to mitigate MTC concerns regarding taxpayer manipulation of

- -
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destination sourcing rules such as customer billing

addresses or partnership commercial domiciles.

He said that the banks would like to limit the types
of service fees separately sourced for receipt factor
purposes. The Uniformity Committee of the MTC, recognizing
the unacceptable uncertainty surrounding an attempt to
source service fees to the state where the services are
"consumed or used" by the customer, has proposed specific
sourcing by type of fee primarily to the individual
customer’s residence or, if the customer is another type of
entity, to the state in which the account is maintained.
The banks wholeheartedly endorse abandoning the unworkable
rule of sourcing service fees to the state where the
services are "consumed or used", but they would further
urge reducin§ the fee types subject to alternative sourcing

rules to the fewest possible.

Phil said that the simplified service fee sourcing
rules would eliminate excessive compliance burdens by
avoiding unnecessary distinctions in fee types but would
not significantly distort the overall destination sourcing
approach. The excessive compliance burdens would be

minimized by the following proposals: .
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(1) Reduce types of fees with distinct sourcing
rules to fewest possible. Each separate fee
category adds an additional systems programming
requirement with a multiplier effect based on the
number of systems. It was shown that Bank of
America, for example, had 18 loan systems and 10

deposit systems which would be affected.

.(2) Avoid separate treatment of two or more types

of fees arising from a single payment stream. This
multiple fee breakout plays havoc with systems and
adds little to increased accuracy in destination

sourcing.

(3) Allow ratable assignment rather than a separate
tracing of fees that are "pooled". "Pooled" fees
are aggregated for collective financial accounting
treatment (e.g., loan fees under FAS 91). Fees so
aggregated lose their geographic identity.and should

be apportioned as separate tracing is impossible.

(4) Allow fees collected manually as extraordinary
charges which do not reqularly recur to be sourced
on an apportioned basis. Such manually collected
fees (e.g., nonsufficient fund charges, check

printing fees and stop payment charges) are not
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posted in adequate detail in the branch accounts.
An enormous amount of systems work would be required
to capture, maintain and source such information by

customer address.

In further discussion of the foregoing, Murray Aston
said that, under FASB 91, loan fees are amortized over the
life of the loan and banks now pool those fees so that they
lose their identificafioﬁ with the loans to which they
apply. Therefore, he proposed that the interest source
should be used as the means of allocating income from the
fee stream by category to the states. He said that there
are ten to fifteen categories of such loans, such as real

estate loans, construction loans, and commercial loans.

Lee Edwards said that the base accounting systems
maintain customer addresses and balances to the general
ledger in most instances. However, certain fees such as
those to which Murray had referred may be entered directly
into the general ledger and not through a subsystem which
traces amounts back to the customer. Therefore, he said,
neithgr gross fees nor net fees can be identified by
customer location. Thus, he supported Murray’s contention
that such fees should be allocated in accordance with the
allocation of interest income, the latter being the

predominant type of bank income anyway.
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Al Sodini said that checking account related charges
such as nonsufficient funds fees, check printing fees and
stop payment fees are often written up manually and
processed directly to the general ledger. They are posted
to checking accounts as miscellaneous debits and, as such,
cannot be broken out separately by either fee category or
customer account. He proposed that it would be logical to
allocate them to locations to within and without the taxing
jurisdiction in a ratio corresponding to deposits. The
relationship between these fees and deposits is logical and
utilization of this ratio should not produce meaningful
distortions. While it was suggested at the meeting that
these fees constitute from 1 to 5% of all gross income from
deposit related fees, subsequent investigation reveals that
a significantly larger percentage is most likely involved
and data will be provided to more precisely substantiate
this. Even if these fees are significant in amount,
however, the proposed allocation should be acceptable
insofar as it represents a destination sourcing approach
attributing these receipts to the location of the depositor

and does not produce distortion.

Barbara Ells said that paragraph lc on the second
page of the June 29, 1988 letter from Gene Corrigan to Phil
Plant was incorrect in its definition of a processing fee.

She said that her bank, SeaFirst, and presumably other




banks as well, do not impose any such processing fee as
loan originators. Moreover, if SeaFirst sells the loan but
continues to process the payments for the buying bank, it
receives a fee from the latter for doing so. Thus, loans
originated by SeaFirst are sold to Bank X, but servicing by
SeaFirst continues and a new type of revenue is created
between the new loan holder and the servicing bank.
Sourcing this new income in the same manner as interest on
the note, as suggested in the Corrigan letter would to be
counterintuitive. Therefore, she proposed attributing the
processing fee either to the state in which the processing
takes place or the state in which the buyer of the loan is
located. Insofar as sourcing to the location of the buyer
is a form of destination sourcing, this latter approach is
recommended as hore in keeping with the MTC market state

preference.

Lee Edwards discussed the way that check processing
fees are handled by the bank on behalf of correspondent
banks and endorsed the proposal of attributing the fees to
the location of the.correspondent bank for whom the check

processing service is performed.

Murray Aston proposed that for ease of
administration and to reduce the possibility of error,

there should be a single standard to source loan and
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deposit related fees. To have two sourcing standards, one

for businesses and another for consumers, creates

substantial difficulties for the banks. It assumes that

banks have adequate detail in their records to

differentiate between business and consumer accounts and

that they have the systems capability to accomplish this

feat as well. This is not so in most instances.

In light of the above, the banks proposed:

(1) That basic service fee categories should be

limited to:

(a)
(b)
(c)
(d)
(e)
(£)

loan related fees;

deposit related fees;

third party bank check processing fees;
brokerage fees;

trust fees;

other fees.

(2) That loan and deposit related fees and third

party bank check processing fees be sourced as a

single fee item to the customer residence, brokerage

fees to where the brokerage account is maintained,

trustee fees to trustee or beneficiary address and

other fees either sourced to where the services are

performed or thrown out.

-8~
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(3) That "pooled" fees be apportioned rather than
separately traced. Specifically, loan fees should
be assigned in a manner consistent with the

assignment of interest on the loan.

(4) That manually collected extraordinary charges,
notably nonsufficient fund charges, check printing
fees and stop payment charges, be assigned on an

apportioned basis in a like manner as deposits.

(5) That the "other fee" category either be sourced
to the place where the services were performed or
thrown out. 1In this regard, Phil offered a
hypothetical example illustrating that the impact on
the market states of sourcing such other fees to the
location where the services were performed would be
minuscule as applied to a multistate banking
activity. Under the example, a bank with $100MM in
net income and a taxable presence in 20 market
states would experience a reallocation of no more
than $2,750 in taxes away from a given market state
under a hypothetical tax rate of 10%. This example

is attached.

In conjunction with the above proposals, Gene and
Alan requested that the banks provide the following data

regarding fees:




(1) Percentage of nonsufficient funds charges,
check printing fees and stop payment charges
expressed as a percentage of total gross receipts

and total service fee income.

(2) Breakdown of fees by type discussed above as a
percentage of total fee income for large and small

banks as well as retail and wholesale banks.

(3) -Percentage of "other fees" discussed in
conjunction with the banks’ proposal as a percentage

of total fees.

As respects the concerns of small banks, Marcia
Dieter said that her bank would qualify as such, having
only $360 million in assets and 18 branches. Although it
does have customers and loans in Oregon it does not solicit
business there. It places no ads there, and has no branch
or sales people there. 1Its canned program'computer system
is operating at maximum capacity. It cannot now break out
information for two states. She does all of the tax
returns herself. 1In order to change the programming, she
would have to have a Boise firm come in at great expense.
Smaller banks have tax returns done by outside firms who
are not necessarily sophisticated in state taxes. Although

her bank is considered to be very profitable, its profits

-10-
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total only 3-4 million a year. A bank having assets of
less than $500 million is generally considered to be a
small bank. A small bank uses the reserve method for bad
debts whereas a large bank will charge bad debts off

directly.

Marcia indicated that banks with assets of less than
$500MM did not have to report to the Comptroller of the
Currency in the same detail as larger banks. Further
investigation has revealed a more complicated picture,
however. Reporting requirements are the same for the
Comptroller, state regulators, and FDIC. Every national
bank, state member bank, and insured state non member bank
is required to file consolidated reports of condition and
income on a quarterly basis. The specific reporting
requirements depend on the size of the bank and whethef it
has any foreign offices. The amount of detail required to
be reported varies among four versions of the report with
the report for banks with less than $100MM in assets and
with only domestic offices having the least amount of
detail and the report for banks with foreign offices or
greatér assets requiring more. For those banks with no
foreign offices, those with $300MM or more total assets are

required to report in the greatest detail.

Murray said that 6 of the 152 Washington banks pay

-11-
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90% of the tax there and that 2 pay more than 50%.
Therefore, a higher nexus threshold than that presently

providéd would not cause significant revenue losses to the

.market states.

Phil expressed the hope that the MTC would attempt
whenever possible to tie in state tax sourcing requirements
with data that the banks already gather for other reporting
purposes so that another administrative burden would not be

laid on the banks unnecessarily.

As to partnerships sourcing issues, Lee Edwards
commented that the banks do not have in their systems-
information reflecting the identity of all the partners.
Therefore, Barbara said, the MTC partnership sourcing
requirements would be totally new to the banks. In this
regard, the treatment in the proposed regulations of
partnerships as "look-through" entities has properly been
recognized by the Uniformity Committee as impractical in
its general application. Nevertheless, as some Committee
members were said to prefer sourcing unsecured indebtedness
to the residence of the individual partners of partnerships
consisting of ten or fewer partners, the banks represented
for the record that an attempt to track such multiple
partner locations was plainly impossible.' Existing bank

loan records reflect no convenient basis for distinguishing

-12-
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partnerships from other entities. Mofeover, bank records
or systems generally:do not identify more than one partner
and any attempt to do so prospectively would be
prohibitively expensive. It was therefore urged that the
commercial domicile of the partnership be the universal
sourcing rule and that the location be presumed to be the

same as the partnership billing address zip code.

Similarly, as respects sourcings corporate unsecured
debt, the banks urged retention of the "statement rule"
presently in the MTC proposed regulations. The suggestion
that some MTC members preferred to regress to sourcing
unsecured debt to "where the proceeds of the loan were
applied" caused the banks great concern. Large corporate
borrowers do not raise funds in a manner facilitating
collection of detailed information as to where the proceeds
of the loan were applied and, even if they did, banks
couldn’t gather and track such detail without extraordinary
customer cooperation, impossible systems overhauls and-
ongoing compliance costs. The fear of taxpayer
manipulation of vaiues from one state to another under this
rule was explained to be unfounded insofar as the conduct
of lending activities have never been influenced by state
tax considerations, and even if this were not so, such
attempted manipulations, presumably accomplished by

enticing corporate borrowers to designate a low tax rate

-13~-




jurisdiction billing address in exchange for an interest
rate reduction, would only be feasible as respects the
largest corporate borrowers. Such borrowers would
repfesent a very small fraction of the total borrowers and
would be readily identified in state tax audits. It was
agreed that the formulation of a rule that corporate
unsecured debt would be sourced to the home office of the
borrower’s officer applying for the loan and that that
location would be presumed to be located at the borrowers
billing address by zip code would be a workable compromise
and would permit appropriate audit adjustments. The banks

are to provide proposed language for this presumption.

Barbara Ells observed that sourcing loans secured by
real or tangible personal property to the location of the
collateral rather than the borfower was counterintuitive
and did not appear to materially enhance the market states’
share of taxes. 1In addition to being more logical, the
location of the security is currently not on an automated
system whereas the borrower location is available. She
distinguished healthy loans vs. foreclosed property. She
made the argument that while a loan is healthy, the
interest income should be sourced to the location 6f the
borrower, regardless of whether the loan is secured or
unsecured. The security should only become an issue when

foreclosure/repossession actually occurs. At that point,

-14-
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income from the foreclosed property would be sourced to the
state wherein the property is located. Even if the MTC
retained a collateral sourcing approach, a presumption that
thé collateral would be located in the state of the billing
address of the borrower would be tremendously helpful to
the banks from a compliance perspective. It was emphasized
in passing that the potential for distortion under this
approach was very small insofar as the vast majority of
large bank loans are unsecured under the definitions of the
MTC‘proposeq regulations and virtually all secured loans
are collateralized by property located in the same state as

the borrower.

Marcia commented that collateral sourcing should be
modified in any event where multiple properties securing a
loan were located in two or more states. It would be
extremely difficult to allocate interest from the loan to
each state in such instances. All interest should
therefore be sourced to the state with the greatest
property values. The loan itself, as an asset for property
factor purposes, should be similarly treated. The
resultant distinction should be miniscule insofar as the
proportion of such loans is negligible and a skewing toward
money center states as distinct from market states would

not appear to result in any event.
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Anne Marston commented that there are already dozens
of itemslfor which accounting is different for tax purposes
than for book purposes under FASB, that the banks cannot do
a receipts factor based on tax accounting records, that to
do so would require a completely new set of records, and
that even the definition of accrued income for tax purposes
differs from that for book purposes. It was noted that
insofar as book numbers may be the only figures available
under existing systems on a geographic basis and book
figures would, over time, equate to tax figures, it made
sense to permit the option to utilize book numbers for
factor valuing purposes. Forcing a conversion from book to
tax values on a geographically segregated basis would be
exceedingly costly and complicated. The banks were
requested to make a submission to the MTC enumerating how
book-tax differences could be reconciled for sourcing

purposes.

Alan said that the MTC staff hoped to have a final
draft of the proposed regulation ready for their annual
meeting in July, 1989, that the hearing process would take
place.after that and that, if all goes well, final adoption
of the regulation by the Commission would probably take

place at the July, 1990 annual meeting.

PMP:094:cnc
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Hypothetical Computations
State Tax Effect of Sourcing
"Other Service Fees" to Locations
__Where Services are Performed

1/3 -
1/3 -

172 -

1/10 -

1/180 -

1/20 of .55 -

only sales factor impacted; property and
payroll factors unaffected

other 2/3ds gross receipts are interest and
gain on sale rather than fee income
deposits/loan related fees, trust fees

and brokerage fees are at least 1/2 of
total fees and are already destinations
sourced to state of customer

other 90% of service fees are charged to
customers who reside in same state as where
service performed

.55 of 1% net .income is thus attributed to
state where service provided rather than
market state.

.0275 of 1% would be shift in assigned
income out of a given market state if
taxpayer is taxable in 20 states outside
its commercial domicile (incredibly easy
under existing minimum jurisdictional
standards of MTC proposal).

Net income $100MM

Above % . 0275%
Apportioned net income $27,500
Hypothetical tax rate 10%
State tax effect $ 2,750
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Letter from Philip M. Plant w/ ""Proposed Amendments 1/89"
(Bank of America) (January 6, 1989)




March

1989 draft incorporating Phil Plant's recommendations

(strikeouts and underlining retained)

()

March 1989 Draft Proposal of

PROPOSED REGULATION FOR THE ATTRIBUTION OF THE INCOME OF

FINANCIAL INSTITUTIONS

Definitions. Except as specifically defined herein, all terms
used in this regulations shall have the same meaning as such
terms have under [here include your State eite citation to the
Multistate Tax Compact or other applicable state law] and the
rules and regulations promulgated thereunder.

(1)

(2)

(3)

(4)

(5)

"Receipts" for the purpose of the receipts factor, means
gross income, including net taxable gain on disposition
of assets (including securities, loans, personal and real
property and money market transactions) when derived from
transactions and activities in the regular course of the
taxpayer's trade or business.

"participation Loan" means a loan in which more than one
lender is a creditor to a common borrower.

"Securities" means United States Treasury securities,
obligations of United States Government agencies and
corporations, obligations of State and political
subdivisions, corporate stock and other corporate
securities, participations in securities backed by
mortgages held by United States or State government
agencies, loan-backed securities and similar investments
to the extent that such investments are reflected as
assets under generally accepted accounting principles.

"Money Market Instruments" mean Federal funds sold and
securities purchased under agreements to resell,
commercial paper, banker's acceptances, and purchased
certificates of deposit and similar instruments to the
extent that such instruments are reflected as assets
under generally accepted accounting principles.

"property Located in this State"

(a) Tangible Property: General Rule. -- Except as
otherwise provided in this section, tangible and
real property which is security for a loan or
property subject to a lease, shall be considered to
be located in the state in which such property is
physically situated. It shall be presumed, subject
to rebuttal, that the property is physically

situated in the same state as the billing address
of the borrower or lessee.




(6)

(7)

(b)

Moveable tangible property. =-- Tangible personal
property which is characteristically moving
property, .such as motor vehicles, rolling stock,
aircraft, vessels, mobile equipment, and the like
shall be considered to be located in a state if:

(1) the operation of the property is entirely
within the state; or

(ii) the operation of the property is in two or more
states, but the principal base of operations
from which the property is sent out is in the
state. It shall be presumed, subject to
rebuttal, that the location of operation of the
property and the principal base of operations
from which the property is sent out shall be

er—berrewer in the same state as the billing
address of the borrower or lessee.

"Exercising a Corporate Franchise or Transacting Business
in a State." A financial institution is exercising a
corporate franchise or transacting business in this state

if:
(a)
(b)

(c)

it has a place of business in this state;

it has employees, representatives or independent
contractors conducting business activities in its
behalf in this state; or,

it engages in regular solicitation in . this state
(whether at a place of business, by travelling loan
officers or other representatives, by mail, by
telephone or other electronic means), and the
solicitation results in the creation of a depository
or direct debtor/creditor relationship with a
resident of this state. For purposes of this
regulation, mere processing or transfer through
financial intermediaries of checks, credit card
receivables, commercial paper and the like does not
create a debtor/creditor relationship.

A financial institution is presumed, subject to

rebuttal, to be engaged in regular solicitation

within this state if it has entered into any of the

"relationships listed in subsection (c) above with

26 100 or more residents of this state during any
tax period or if it has $5,000,000 or more of assets
attributable to sources within this state at any
time during the tax period. :

"Taxpayer" means a financial institution which is subject
to taxation in a state because it is exercising its




(8)

(9)

(10)

(11)

corporate franchise or is transacting business in a
corporate or organized capacity in the state and has
gross income attributable under this regulation to
sources within this state.

"Subsidiary" means a corporation whose voting stock is
more than 50% owned, directly or indirectly, by a
financial institution.

"Holding Company" means any corporation subject to
[insert citation of the state law governing the creation
of bank holding companies] or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holding company under
the Federal National Housing Act, as amended.

"Regulated Financial Corporation" means an institution
the deposits or accounts of which are insured under the
Federal Deposit Insurance Act or by the Federal Savings
and Loan Insurance Corporation, any institution which is
a member of a Federal Home Loan Bank, any other bank or
thrift institution incorporated or organized under the
laws of the United States, any State or any foreign
country which is engaged in the business of receiving
deposits or which holds a bank charter, any corporation
organized under the provision of 12 U.S.C. sections 611
to 631 (Edge Act Corporations), and any agency of a
foreign depository as defined in 12 U.S.C. section 3101.

"Business of a Financial Institution" includes the
following: ‘

(a) the business that a regulated financial corporation
may be authorized to do under state or federal law
or the business that its subsidiary is authorized
to do by the proper regulatory authorities.

(b) the business that any corporation organized under
the authority of the United States or organized
under the laws of this state or any other state or
country does/or has authority to do which is
substantially similar to the business which a
corporation may be created to do under ([insert
citations of state's laws governing the creation of
banks and trust companies, industrial banks, savings
and loan associations, etc.] or any business which
a corporation or its subsidiary is authorized to do
by said laws.

(c) the business that any corporation organized under
the authority of the United States or organized
under the laws of this state or any other state or
country does or has authority to do if such
corporation derives more than fifty percent of its




gross income from lending activities (including
discounting obligations) in substantial competition
with the businesses described in subsections (a) and
(b) above. For purposes of this subsection, the
computation of the gross income of a corporation
shall not include income from nonrecurring,

extraordinary items.

(12) "Financial Institution" includes the following:

(a)
(b)
(c)

A holding company.
Any regulated financial corporation.

Any other corporation organized under the laws of
the United States or organized under the laws of
this state or any other state or country which is
carrying on the business of a financial institution.

(13) “"Borrower" means the individual or entity who is
primarily liable on a debt instrument. If more than one
individual or entity is primarily 1liable on a debt
instrument, each such individual or entity shall be
considered the borrower to the extent of its interest in
the debt instrument. For purposes of this regulation,
a partnership shall be treated as a iadivi

separate entity.

) .
(14) "Deposit" means:

(a)

the unpaid balance of money or its equivalent
received or held by a financial institution in the
usual course of business and for which it has given
or is obligated to give credit, either conditionally
or unconditionally, to a commercial, checking,
savings, time, or thrift account whether or not
advance notice is required to withdraw the credited
funds, or which is evidenced by its certificate of
deposit,thriftcertificate,investmentcertificate,
or certificate of indebtedness, or other similar
name, or a check or draft drawn against a deposit
account and. certified by the financial institution,
or a letter of credit or a traveler's check on which
the financial institution is primarily liable;
provided, that, without limiting the generality of




(b)

(c)

(d)

(e)

the term "money or its equivalent," any such account
or instrument must be regarded as evidencing the
receipt of the equivalent of money when credited or
issued in exchange for checks or drafts or for a
promissory note upon which the person obtaining any
such credit or instrument is primarily or
secondarily liable or for a charge against a deposit
account or in settlement of checks, drafts, or other
instruments forwarded to such bank for collection;

trust funds received or held by such financial
institution, whether held in the trust department
or held or deposited in any other department of such
financial institution;

money received or held by a financial institution,
or the credit given for money Or its equivalent
received or held by a financial institution in the
usual course of business for a special or specific
purpose, regardless of the legal relationship
thereby established, including, without being
limited to, escrow funds, funds held as security for
an obligation due the financial institution or
others (including funds held as dealers reserves)
or for securities 1loaned by the bank, funds
deposited by a debtor to meet maturing obligations,
funds deposited as advance payment on subscriptions
to United States Government securities, funds held
for distribution or purchase of securities, funds
held to meet its acceptances or letters of credit,
and withheld taxes; provided that there shall not
be included funds which are received by the
financial institution for immediate application to
the reduction of an indebtedness to the receiving
financial institution, or under condition that the
receipt thereof immediately reduces or extinguishes
such an indebtedness;

outstanding drafts (including advice or
authorization to charge a financial institution's
palance in another such institution), cashier's
checks, money orders, oOr other officer's checks
issued in the usual course of business for any
purpose, but not including those issued in payment
for services, dividends, or purchases or other costs
or expenses of the financial institution itself;

money or its equivalent held as a credit balance by
a financial institution on behalf of its customer
if such entity is engaged in soliciting and holding
such balances in the regular course of its business.




(15)
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(18)

(19)

"State" means a state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, or any
territory or possession of the United States or any
foreign country.

"Taxable in a State." For the purpose of the receipts
factor, a taxpayer is taxable in another state if: (a)
in that state, he is subject to a franchise tax measured
by net income, a net income tax, a franchise tax for the
privilege of doing business, or a corporate stock tax,
or (b) that State has Jjurisdiction to subject the
taxpayer to such a tax regardless of whether, in fact,

the State does or does not.

"Resides/Residence/Resident." A person shall be
considered to reside or make his or her residence in or
be a resident of a state if, in the case of an
individual, he/she resides there for more than 186 182
days of the relevant tax period. For purposes of this
regulation, a partnership shall be treated as a greup—ef
tﬁdtv&éaa&s———eaeh——ef——whem——&s——s&bjeetr—te——ther—abeve

residenee—rule resident of the state of its commercial
domicile. A corporation shall be considered a resident
of the state in—whiebh—it—has—an of the office out of
which works the corporate officer making the deposit or
applying for the loan. eretherplace—eof-business—during

[}
ene—stater An individual, a partnership or a corporation
shall be presumed, subject to rebuttal, to reside at
(i.e. be a resident of, make his residence at) the
address to which the statement of account is regularly
mailed.

"Toan_Related Fees." For purposes of the receipts
factor, loan related fees include all fees associated
with the generation and administration of loans.
Receipts from loan related fees which are either (a)
"pooled" or aqgregated for collective financial
accounting treatment or (b) manually written as

non-recurring extraordinary charges to be processed
directly to the general ledger shall be attributed to_a

state based upon the ratio that total interest sourced
to that state bears to total interest from all sources.

"Deposit Related Fees." For purposes of the receipts
factor, deposit related fees include all fees associated
with the administration of deposit accounts. Receipts
from deposit related fees which are either (a) "pooled"
or adqqregated for collective financial accountin

treatment or (b) manually written as non-recurring

extraordinary changes to be processed directly to the
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(B)

(€)

general ledger shall be attributed to a state based upon
the ratio that total deposits sourced to that state bear

to total deposits from all sources.

(20) "Third Party Check Processing Fees." For purposes of the
receipts factor, third party check processing fees
include fees charged by a loan originating financial

institution to a third party financial institution buying
the 1loan in instances where the loan originating

financial institution continues to process loan payments.

(21) "Presumption." A presumption subject to rebuttal, as
provided in this regulation, shall be rebuttable by clear

and convincing proof established by either the financial
institution or [here include title of your State taxing

agencyl]l.

Business Income. All income (taxable under the laws of this
State) which arises from the business of a financial
institution shall be deemed derived from transaction in the
regular course of the taxpayer's business and subject to
apportionment under this regulation. 2All such income which
arises from activities of a financial institution which are
not the business of a financial institution as defined in this
rule shall be apportioned or allocated in accordance with the
rules set forth in [here include your State eite citation to
UDITPA or the Multistate Tax Compact].

Apportionment of Business Income.
(1) General Method.

(a) If a financial institution is carrying on the
business of a financial institution both within and
without this state and if, by reason of such
business activity, it is taxable in another state,
the portion of the net income (or net loss) arising
from such business which is derived from sources
within this state shall be determined by
apportionment in accordance with this regulation.

(b) The tax applicable to financial institutions whose
net income (or net loss) is apportionable according
to the rules in this section shall be determined by
multiplying the tax base by a fraction the numerator
of which is the sum of the receipts factor, the
property factor, and the payroll factor as defined
in this regulation and the denominator of which is
three. If any factor(s) is missing, the remaining
factors are added together and the sum is divided




(2)

by the number of remaining factors. A factor is
missing if both its numerator and denominator are
zero, but it is not missing merely because its
-numerator is zero.

Receipts Factor. In general. -- The receipts factor is
a fraction the numerator of which is the receipts of the
taxpayer within this state during the tax period and the
denominator of which is the total receipts of the
taxpayer from all states in which the taxpayer is taxable
during such tax period. The numerator of the receipts
factor shall include, in addition to items otherwise
assignable under [here include your State eite citation
to the Multistate Tax Compact or other applicable state
law]:

(a) Receipts from the lease or rental of real or
tangible personal property (including both finance
leases and true leases) 3 ;
state if the property is located in this state;

(b) Interest income and other receipts from assets in
the nature of loans which are secured primarily by
real estate or tangible personal property shali—Pbe
attributed—to—this—state if such security property
is located in this state; in the event that such
security propertv is located in two or more states,

it shall be deemed to be located in the state having
the greatest property values;

(c) Interest income and other receipts from consumer
loans not secured by real or tangible personal
property that are made to residents of this state
(whether at a place of business, by travelling loan
officer, by mail, by telephone or other electronic
means) shallbe—attributed—to—this—state;

(d) 1Interest income and other receipts from commercial
loans and installment obligations not secured by
real or tangible personal property shail—Pbe
attributed—te—this—state if and to the extent that
the borrower is a resident of this state;

(e) Interest income and other receipts from a
participating financial institution's portion of
participation loans shali—be—attributed under the
rules set forth in subsections (a) through (4)
above;

(f) 1Interest income and other receipts, including
service charges from financial institution credit
card and travel and entertainment credit card
receivables and credit card holders' fees shaii—be
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(9)

(h)

(1)

attributed—to—the—state—te—whieh if such card
charges and fees are regularly billed to this state.

Merchant discount income derived from financial
institution credit card holder transactions with a
merchant shall-—be—attributed—to—the—state—in—whieh
£he-merehant—is located in this state. In the case
of merchants located within and without this state,
only receipts from merchant discounts attributable
to sales made from locations within #he this state
shall be attributed to this State. It shall be
presumed, subject to rebuttal, that the location of
a merchant is the address shown on the invoice
submitted by the merchant to the taxpayer.

Receipts from the performance of
services are attributed to this state if +he

(i) the service receipts are loan related fees and
the borrower resides in this state;

(ii) the service receipts are deposit related fees
and the depositor resides in this state:

(iii)the service receipts are third party financial
institution check processing fees and the third

party financial institution resides in this
state;

(iv) the service receipt is a brokerage fee and the

brokerage account is maintained at an office
of the financial institution located in this

state;

(v) the service receipts are fees related to estate
or trust services and the executor or trustee

resides in this state or, if there are two or

more executors or trustees, the executor or

trustee primarily responsible for administering

the estate or trust is located in this state;
or

(vi) the service receipt is associated with the
performance of any other service not identified

above and the service is primarily performed
in this state.

Receipts from the issuance of travelers checks and
money orders shall—be—attributed—te—the—state—in
whieh if such checks and money orders are purchased
in this state:




P

ﬁf‘”\,\

N

(3)

(3) Receipts from investments of a financial institution
in securities of this state, its political
subdivisions, agencies and instrumentalities shall
pe—attributed—te—this—state;

(k) Receipts from investments of a financial institution
in other securities and from money market
instruments_ : i
based upon the ratio that total deposits from this
state, its residents, its political subdivisions,
agencies and instrumentalities bear to the total
deposits from all states, their residents, their
political subdivisions, agencies and

instrumentalities. ¥a—the—ecase—eof—an—unregulated

(1) All receipts located by this rule in a state without

: jurisdiction to tax shall be excluded from both the
numerator and the denominator of the receipts
factor.

Property Factor. In general. -- The property factor is
a fraction the numerator of which is the average value
of the taxpayer's real and tangible personal property
owned or rented and used in, and intangible property
attributed to, this state during the tax period and the
denominator of which is the average value of all of the
taxpayer's real and tangible personal property owned or
rented and used in, and intangible property attributed
to, all states during the tax period. For purposes of
this regulation, the value of property owned by the
taxpayer shall be its federal income tax basis, without
diminution for bad debt reserves; the value of property
rented by the taxpayer shall be eight times its net
annual rental rate. The net annual rental rate for any
item of rented property is the annual rate paid by the
taxpayer for such property less the aggregate annual
subrental rates paid by subtenants of the taxpayer.
Intangible personal property shall be included at its
tax basis for federal income tax purposes. Goodwill
shall not be included in the property factor. The
numerator of the property factor shall include, in
addition to items otherwise assignable under ([here
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include your State eite citation to the Multistate Tax
Compact or other applicable state law], the following:

(2)

(b)

(c)

(d)

(e)

(£)

(9)

(h)

(1)

(3)

Coin and currency located in this state shali—be
attributed—to—this—state;

Lease financing receivables shali—be—attributed—te
£his—state if and to the extent that the property
is located within this state;

Assets in the nature of loans which are secured by
real or tangible personal property shaii—be
attributed—to—this—state if and to the extent that
the security property is located within this state;
in the event that such security property is located
in two or more states, it shall be deemed to be

located in the state having the greatest property

values;

Assets in the nature of consumer loans and
installment obligations which are unsecured or
secured by intangible property, shall—be—attributed
to—this-state if the loan was made to a resident of
this state;

Assets in the nature of commercial 1loan and
installment obligations which are unsecured or
secured by intangible property, shall-—be-attributed
to-this—state if and—to—the—extent—that the borrower
is a resident of this state:

Assets in the nature of funds deposited by one
financial institution in another financial
institution, shall-—be—attributed—to—this—state if
the depositor is a resident of this state;

A participating financial institution's portion of
a participation loanL shall-be—attributed under the
rules set forth in subsections (b) through (e)
above;

Financial institution credit card and travel and
entertainment credit card receivables, shali—be
attributed-to-this—state if such credit card charges
and fees are regularly billed to a resident of this
state;

Assets in the nature of securities of this State,
its political subdivisions, agencies and
instrumentalities shall-beattributed-to-this-state;

Assets in the nature of securities and money market
instruments, sha&%—4ﬁr—appef%ﬁamﬁ%—%e—%hts—s%a%e
based upon the ratio that total deposits from this




(D)

State, its residents, its political subdivisions,
agencies and instrumentalities bear to the total
deposits from all States, their residents, their
political subdivisions, agencies and
instrumentalities. 1In the case of an unregulated
financial institution subject to this regulation,
such receipts shall be apportioned to this state
based upon the ratio that its gross business income
earned from sources within all states. For purposes
of this subsection, deposits made by this State, its
residents, its political subdivisions, agencies and
instrumentalities shall be attributed to this state
regardless of whether or not such deposits are
accepted or maintained by the taxpayer at locations
within this state.

3
k)

All property located by this rule in a state without
jurisdiction to tax shall be excluded from both the
numerator and the denominator.

(4) Payroll Factor. 1In general. -- The payroll factor is a
fraction the numerator of which is the total amount paid
by the taxpayer for compensatlon during the year+ and the
denominator of which is the total amount of compensation
paid in every state.

(a) Neither the numerator nor the denominator of the
payroll factor shall include wages compensation paid
to an employee in a state withewt which has no
jurisdiction to tax.

Special Rules. If the allocation and apportionment provisions
of this regulation do not fairly represent the extent of the
taxpayer's activity in this state, the taxpayer may petition
for or the tax administrator may require, in respect to all
or any part of the taxpayer's business activity, if
reasonable:

(1) Separate accounting;
(2) The exclusion of any one or more of the factors;
(3) The inclusion of one or more additional factors which

will fairly represent the taxpayer's business activity
in this state; or
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(4)

The employment of any other method to effectuate an
equitable allocation and apportionment of the taxpayer's
income.
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Proposed Amendments (1/89)

Multistate Tax Commission
July, 1987

DRAFT

PROPOSED REGULATIONS FOR THE ATTRIBUTION OF THE INCOME OF
FINANCIAL INSTITUTIONS.

(A) Definitions. Except as specifically defined herein, all
terms used in this regulations shall have the same meaning as
such terms have under [here include your state cite to the
Multistate Tax Compact or other applicable state law] and the
rules and regulations promulgated thereunder.

(1) "Receipts" for the purpose of the receipts factor,
means gross income, including net taxable gain on
disposition of assets (including securities, loans,
personal and real property and money market transactions)
when derived from transactions and activities in the
regular course of the taxpayer’s trade or business.

(2) nparticipation Loans" means a loan in which more than
one lender is a creditor to a common borrower.

(3) "Securities" means United States Treasury securities,
obligations of United States Government agencies and
corporations, obligations of State and political
subdivisions, corporate stock and other corporate
securities, participations in securities backed by
mortgages held by United States or State government
agencies, loan-backed securities and similar investments
to the extent that such investments are reflected as
assets under generally accepted accounting principles.

(4) "Money Market Instruments" means Federal funds sold
and securities purchased under agreements to resell,
commercial paper, banker’s acceptances, and purchased
certificates of deposit and similar instruments to the
extent that such instruments are reflected as assets under
genqgally accepted accounting principles.

(5) - "Property located in this State"

(a) Tangible Property: General Rule.-- Except as
otherwise provided in this section, tangible and real
property which is security for a loan or property subject
to a lease, shall be considered to be located in the State
in which such property is physically situated. It shall
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hysjical situated in the same state as the billin
add of the borrower o ssee.

(b) Moveable tangible property.-- Tangible personal
property which is characteristically moving property, such
as motor vehicles, rolling stock, aircraft, vessels,
mobile equipment, and the l1ike shall be considered to be
located in a State if:

(i) the operation of the property is entirely within
the state; or

(ii) the operation of the property is in two or more
states, but the principal base of operations from
which the property is sent out is in the state. It
shall be presumed, subject to rebuttal, that the
location of operation of the property and the
principal base of operations from which the property
is sent out shall be i a3

t S
billing a o W ssee. .

(6) "“Exercising a Corporate Franchise or Transacting
Business in a State.”" A financial institution is
exercising a corporate franchise or transacting business
in this state if:

(a) it has a place of business in this state;

(b) it has employees, representatives or independent
contractors conducting business activities in its behalf
in this state; or,

(c) it engages in regular solicitation in this state
(whether at a place of business, by travelling loan
officers or other representatives, by mail, by telephone
or other electronic means), and the solicitation results
in the creation of a depository of direct debtor/creditor
relationship with a resident of this state. For purposes
of this regulation, mere processing or transfer through
financial intermediaries of checks, credit card
receivables, commercial paper and the like does not create
a debtor/creditor relationship.

A financial institution is p;gggmgg‘_ggpigg;_;g_;ggg;;g;
to be engaged in regular solicitation within this state if
it has entered into any of the relationships listed in
subsection (c) above with 26 100 or more residents of this
state during any tax period or if it has $5,000,000 or

" more of assets attributable to sources within this state

at any time during the tax periocd.

-2 -




(7) "Taxpayer" means a financial institution which is
subject to taxation in a state because it is exercising
its corporate franchise, or is transacting business in a
corporate or organized capacity in the state, and has
gross income attributable under this regulation to sources
within this state.

(8) "Subsidiary" means a corporation whose voting stock
is more than 50% owned, directly or indirectly, by a
financial institution.

(9) "Holding Company" means any corporation subject to
(insert citation of the state law governing the creation
of bank holding companies]), or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holding company under the
Federal National Housing Act, as amended.

(10) "Regulated Financial Corporation" means an
institution, the deposits or accounts of which are insured
under the Federal Deposit Insurance Act or by the Federal
Savings and Loan Insurance Corporation, any institution
which is a member of a Federal Home Loan Bank, any other
bank or thrift institution incorporated or organized under
the laws of the United States, any State or any foreign
country which is engaged in the business of receiving
deposits or which holds a bank charter, any corporation
organized under the provision of 12 U.S.C. sections 611 to
631 (Edge Act Corporations), and any agency of a foreign
depository as defined in 12 U.S.C. section 3101.

(11) "Business of a Financial Institution" includes the
following:

(a) the business that a regulated financial corporation
may be authorized to do under state or federal law or the
business that its subsidiary is authorized to do by the
proper regulatory authorities. _

(b) the business that any corporation organized under the
authority of the United States or.organized under the laws
of this state or any other state or country does/or has
authority to do which is substantially similar to the
business which a corporation may be created to do under
[insert citations of state’s laws governing the creation
of banks and trust companies, industrial banks, savings
and loan association, etc.] or any business which a
corporation or its subsidiary is authorized to do by said
laws.
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(c) the business that any corporation organized under the
authority of the United States or organized under the laws
of this state or any other state or country does/or has
authority to do if such corporation derives more than
fifty percent of its gross income from lending activities
(including discounting obligations) in substantial
competition with the businesses described in subsections
(a) and (b) above. For purposes of this subsection, the
computation of the gross income of a corporation shall not
include income from nonrecurring, extraordinary items.

(12) "Financial Institution" includes the following:
(a) A holding company.
(b) Any regulated financial corporation.

(c¢) Any other corporation organized under the laws of the
United States or organized under the laws of this state or
any other state or country which is carrying on the
pusiness of a financial institution.

"Borrower" means the individual or entity who
is primarily liable on a debt instrument. If more than
one individual or entity is primarily liable on a debt
instrument, each such individual or entity shall be
considered the borrower to the extent of its interest in
the debt instrument. For purposes of this regulation, a
partnership shall be treated as a ap
separate entity.

«8) (14) "Deposit" means:

(a) the unpaid balance of money or its equivalent
received or held by a financial institution in the usual
course of business and for which it has given or is
obligated to give credit, either conditionally or
unconditionally, to a commercial, checking, savings, time,
or thrift account whether or not advance notice is
required to withdraw the credited funds, or which is
evidenced by its certificate of deposit, thrift
certificate, investment certificate, or certificate of
indebtedness, or other similar name, or a certificate of




indebtedness, or other similar name, or a check or draft
drawn against a deposit account and certified by the
financial institution, or a letter of credit or a
traveler’s check on which the financial institution is
primarily liable; provided, that, without limiting the
generality of the term "money or its equivalent" any such
account or instrument must be regarded as evidencing the
receipt of the equivalent of money when credited or issued
in exchange for checks or drafts or for a promissory note
upon which the person obtaining any such credit or
instrument is primarily or secondarily liable, or for a
charge against a deposit account, or in settlement of
checks, drafts, or other instruments forwarded to such
bank for collection:

(b) trust funds received or held by such financial
institution, whether held in the trust department or held
or deposited in any other department of such financial
institution;

(c) money received or held by a financial institution, or
the credit given for money or its equivalent received or
held by a financial institution, in the usual course of
pbusiness for a special or specific purpose, regardless of
the legal relationship thereby established, including
without being limited to, escrow funds, funds held as
security for an obligation due to the financial
institution or others (including funds held as dealers
reserves) or for securities loaned by the bank, funds
deposited by a debtor to meet maturing obligations, funds
deposited as advance payment on subscriptions to United
States Government securities, funds held for distribution
or purchase of securities, fund held to meet its
acceptances or letters of credit, and withheld taxes;
provided, that there shall not be included funds which are
received by the financial institution for immediate
application to the reduction of an indebtedness to the
receiving financial institution, or under condition that
the receipt thereof immediately reduces or extinguishes
such as indebtedness;

(d) outstanding drafts (including advice or authorization
to charge a financial institution’s balance in another
such institution), cashier’s checks, money orders, Or
other officer’s checks issued in the usual course of
business for any purpose, but not including those issued
in payment for services, dividends, or purchases or other
costs or expenses of the financial institution itself.




(e) money or its equivalent held as a credit balance by a
financial institution on behalf of its customer if such
entity is engaged in soliciting and holding such balances
in the regular course of its business.

26> (15) "state" means a state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or
any territory or possession of the United States or any
foreign country.

(7> (16) "“"Taxable in a State." For the purpose of the
receipts factor, a taxpayer is taxable in another state
if: (a) in that State, he is subject to a franchise tax
measured by net income, a net income tax, a franchise tax
for the privilege of doing business, or a corporate stock
tax, or (b) that State has jurisdiction to subject the
taxpayer to such a tax regardless of whether, in fact, the
State does or does not. :

8 (17) "Resides/Residence/Resident." A person shall
pe considered to reside or make his or her residence in or
be a resident of a state if, in the case of an individual,
he/she resides there for more than 286 182 days in the
relevant tax period. For purposes of this regulation, a
partnership shall be treated as a greup—ef—individuals,

sid icile. A
corporation shall be considered a resident of the state iw

i i of the office gout of which works the
corporate officer making the deposit or applving for the
loan. Wﬂﬂw
Mﬂb—w. An individual,
partnership or a corporation shall be presumed, subject to
rebuttal, to reside (be a resident of, make his residence
at) at the address to which its statement of account is
regularly mailed.
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(19) "Deposit Related Fees". For purposes of the

receipts factor, deposit related fees include all fees
associated with the administration of deposit accounts.
Receipts from deposit related fees which are either (a)

"pooled" or aggregated for collective financial accounting
treatment or (b) manually written as non-recurring

extraordinary changes to be processed directly to the
general ledger shall be attributed to a state based upon
the ratio that total deposits sourced to that state bears

to total deposits from all sources.

(20 "Third Party Check Processing Fees". For purposes
of the receipts factor, third party check processing fees
include fees charged by a loan originating financial

the loan in instances where the loan originating financial

institution to a third party financial institution buying

institution continues to process loan payments.

(21) "presumption". A presumption subject to rebuttal,
as provided in this requlation, shall be rebuttable by

clear and convincing proof established by either the
financial institution or [here jnclude title of your state
taxing agencyl.

(B) Business Income. All income (taxable under the laws of
this State) which arises from the business of a financial
institution shall be deemed derived from transaction in the
regular course of the taxpayer’s business and subject to
apportionment under this regulation. All such income which
arises from activities of a financial institution which are not
the businecss of a financial institution as defined in this rule
shall be apportioned or allocated in accordance with the rules
set forth in [here include your state cite to UDITPA or the
Multistate Tax Compact]. '

(C) Apportionment of Business Income
(1) General Method.

(a) If a financial institution is carrying on the
pusiness of a financial institution both within and
without this state, and if by reason of such business
activity, it is taxable in another state, the portion of
the net income (or net loss) arising from such business
which is derived from sources within this state shall be

determined by apportionment in accordance with this
regulation.




(b) The tax applicable to financial institutions whose
net income (or net loss) is apportionable according to the
rules in this section shall be determined by multiplying
the tax base by a fraction, the numerator of which is the
sum of the receipts factor, the property factor, and the
payroll factor as defined in this regqulation and the
denominator of which is three. If any factor(s) is
missing, the remaining factors are added together and the
sum is divided by the number of remaining factors. A
factor is missing if both its numerator and denominator
are zero, but it is not missing merely because its
numerator is zero.

(2) Receipts Factor. 1In general. ~-- The receipts factor
js a fraction, the numerator of which is the receipts of
the taxpayer within this state during the tax period and
the denominator of which is the total receipts of the
taxpayer from all states in which the taxpayer is taxable
during such tax period. The numerator of the receipts
factor shall include, in addition to items otherwise
assignable under [here include your state cite to the
Multistate Tax Compact or other applicable state law], the
following receipts attributable to this state:

(a) Receipts from the lease or rental of real or tangible
personal property (including both finance leases and true
leases) shall be attributed to this state if the property
is located in this state.

(b) Interest income and other receipts from assets in the
nature of loans which are secured primarily by real estate
or tangible personal property shall be attributed to this
state if such security property is located in this state.
v WO or
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(c) Interest income and other receipts from consumer
loans not secured by real or tangible personal property
that are made to residents of this state (whether at a
place of business, by travelling loan officer, by mail, by
telephone or other electronic means) shall be attributed
to this state.

(d) Interest income and other receipts from commercial
loans and installment obligations not secured by real or
tangible personal property shall be attributed to this
state if and-be-the—estent—that the borrower is a resident
of this state. '




(e) 1Interest income and other receipts from a
participating financial institution’s portion of
participation loans shall be attributed under the rules
set forth in subsections (a) through (4) .

(f) Interest income and other receipts including service
charges from financial institution credit card and travel
and entertainment credit card receivables and credit card
holders’ fees shall be attributed to the state to which
such card charges and fees are regularly billed.

(g) Merchant discount income derived from financial
institution credit card holder transactions with a
merchant shall be attributed to the state in which the
merchant is located. In the case of merchants located
within and without this state, only receipts from merchant
discounts attributable to sales made from locations within
the state shall be attributed to this State. It shall be
presumed, subject to rebuttal, that the location of a
merchant is the address shown on the invoice submitted by
the merchant to the taxpayer.

(h) Receipts from the performance of fidueiary-and—obher
services are attributed to this state if the-sesvices—are

F S
(i) the service recejipts are loan related fees and
orrowe sides S te;

i elated fees

and the depositor resides in this state:

financial institution resides in this state:

i the nancial
. . . . art

brokerage account is maintained at an office of the
fipancial institution located in this state;

MMMEMM—
nwﬂwww—
in this state or, if there are two or more executors
located in this state: or

(vi) the service receipt is associated with the
mwmmmw




(i) Receipts from the issuance of travelers checks and
money orders shall be attributed to the state in which
such checks and money orders are purchased.

(j) Receipts from investments of a financial institution
in securities of this state, its political subdivisions,
agencies and instrumentalities shall be attributed to this
state.

(k) Receipts from investments of a financial institution
in other securities and from money market instruments
shall be apportioned to this state based upon the ratio
that total deposits from this state, its residents, its
political subdivisions, agencies and instrumentalities
bear to the total deposits from all states, their
residents, their political subdivisions, agencies and
instrumentalities.

(1) All receipts located by this rule in a State without
jurisdiction to tax shall be excluded from both the
numerator and the denominator of the receipts factor.

(3) Property Factor. In general.-- The property factor
is a fraction, the numerator of which is the average value
of the taxpayer’s real and tangible personal property
owned or rented and used in and intangible property
attributed to this State during the tax period and the
denominator of which is the average value of all the
taxpayer’s real and tangible personal property owned or
rented and used in and intangible property attributed to
all states during the tax period.. For purposes of this
regulation, the value of property owned by the taxpayer
sha}l be its federal income tax basis, without diminution
for bad debt reserves; the value of property rented by the
taxpayer shall be eight times its net annual rental rate.
The net annual rental rate for any item of rented property
is the annual rate paid by the taxpayer for such property,
less the aggregate annual subrental rates paid by
subtenants of the taxpayer. Intangible personal property
shall be included at its-tax basis for federal income tax
purposes. Goodwill shall not be included in the property

- 10 -
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factor. The numerator of the property factor shall
include, in addition to items otherwise assignable under
[here include your state cite to the Multistate Tax
compact or other applicable state law], the following:

(a) Coin and currency located in this state shall be
attributed to this state.

(b) Lease financing receivables shall be attributed to
this state if and to the extent that the property is
located within this state.

(c) Assets in the nature of loans which are secured by
real or tangible personal property shall be attributed to
this state if and—te—the—extent—that the security property

is located within this state. In the event such security

property is located in two or more states, it shall be

deemed to be located in the state having the greatest
o valu

(d) Assets in the nature of consumer loans and
installment obligations which are unsecured or secured by
intangible property shall be attributed to this state if
the loan was made to a resident of this state.

(e) Assets in the nature of commercial loan and
installment obligations which are unsecured or secured by
intangible property shall be attributed to this state if
and—to-the-estent-that the borrower is a resident of this
state.

(f) Assets in the nature of funds deposited by one
financial institution in another financial institution
shall be attributed to this state if the depositor is a
resident of this state.

(g) A participating financial institution’s portion of a
participation loan shall be attributed under the rules set
forth in subsections (b) through (@) .

(h) PFinancial institution credit card and travel and
entertainment credit card receivables shall be attributed
to this state if such credit card charges and fees are
regularly billed to a resident of this state.

(1) Assets in the nature of securities of this state, its
political subdivisions, agencies and instrumentalities
shall be attributed to this state.

(j) Assets in the nature of securities and money market
instruments shall be apportioned to this state based upon

AY
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the ratio that total deposits from this state, its
residents, its political subdivisions, agencies and
instrumentalities bear to the total deposits from all
states, their residents, their political subdivisions,
agencies and instrumentalities. 1In the case of an
unregulated financial institution subject to this
regulation, such receipts shall be apportioned to this
state based upon the ratio that its gross business income
earned from sources within this state bears to gross
business income earned from sources within all states.

For purposes of this subsection, deposits made by this
state, its residents, its political subdivisions, agencies
and instrumentalities shall be attributed to this state,
whether or not such deposits are accepted or maintained by
the taxpayer at locations within this state. -

& (k) All property located by this rule in a State
without jurisdiction to tax shall be excluded from both
the numerator and the denominator.

(4) Payroll Factor. 1In general. -- The payroll factor is
a fraction the numerator of which is the total amount paid
by the taxpayer for compensation during the year, and the
denominator of which is the total amount of compensation
paid in every state.

(a) Neither the numerator nor the denominator of the
payroll factor shall include weges compensation paid to an
employee in a State without jurisdiction to tax.

(D) Special Rules. 1If the allocation and apportionment
provisions of this regulation do not fairly represent the extent
of the taxpayer’s activity in this state, the taxpayer may
petition for or the tax administrator may require, in respect to
all or any part of the taxpayer’s business activity, if
reasonable:

1. separate accounting;
2. the exclusion of any one or more of the factors;

3. ﬂﬁll inclusion of one or more additional factors which
wil}sfairly represent the taxpayer’s business activity in
thi te; or

4. the employment of any other method to effectuate an
equitable allocation and apportionment of the taxpayer’s
income.

pmpl:098:cnc e
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Proposed Amendments (1/89

Multistate Tax Commission
July, 1987

DRAFT

PROPOSED REGULATIONS FOR THE ATTRIBUTION OF THE INCOME OF
FINANCIAL INSTITUTIONS.

(A) Definitions. Except as specifically defined herein, all
terms used in this regulations shall have the same meaning as
such terms have under [here include your state cite to the

Multistate Tax Compact or other applicable state law] and the

rules and regulations promulgated thereunder.

(1) "Receipts" for the purpose of the receipts factor,
means gross income, including net taxable gain on
disposition of assets (including securities, loans,
personal and real property and money market transactions)
when derived from transactions and activities in the

regular course of the taxpayer’s trade or business.

(2) "Participation Loans" means a loan in which more than
one lender is a creditor to a common borrower.

(3) "Securities" means United States Treasury securities,
obligations of United States Government agencies and
corporations, obligations of State and political
subdivisions, corporate stock and other corporate
securities, participations in securities backed by
mortgages held by United States or State government
agencies, loan-backed securities and similar investuents
to the extent that such investments are reflected as
assets under generally accepted accounting principles.

(4) "“Money Market Instruments® means Federal funds sold
and securities purchased under agreements to resell,
commercial paper, banker’s acceptances, and purchased
certificates of deposit and similar instruments to the
extent that such instruments are reflected as assets under
generally accepted accounting principles.

(5) "Property Located in this State"

(a) Tangible Property: General Rule.-- Except as
otherwise provided in this section, tangible and real
property which is security for a loan or property subject
to a lease, shall be considered to be located in the State
in which such property is physically situated. It shall

be presumed, subject to rebuttal, that the property is
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hvsically situated in the same state as the billin
address of the borrower or lessee.

(b) Moveable tangible property.-- Tangible personal
property which is characteristically moving property, such
as motor vehicles, rolling stock, aircraft, vessels,
mobile equipment, and the like shall be considered to be
located in a State if:

(i) the operation of the property is entirely within
the state; or

(ii) the operation of the property is in two or more
states, but the principal base of operations from
which the property is sent out is in the state. It
shall be presumed, subject to rebuttal, that the
location of operation of the property and the
principal base of operations from which the property
is sent out shall be i-£3 3 -3
py—the—lessee—or—porrewer in the same state as the
billing address of the borrower or lessee. .

(6) "Exercising a Corporate Franchise or Transacting
Business in a State." A financial institution is
exercising a corporate franchise or transacting business
in this state if:

(a) it has a place of business in this state;

(b) it has employees, representatives or independent
contractors conducting business activities in its behalf

in this state; or,

(c) it engages in regular solicitation in this state
(whether at a place of business, by travelling loan
officers or other representatives, by mail, by telephone
or other electronic means), and the solicitation results
in the creation of a depository of direct debtor/creditor
relationship with a resident of this state. For purposes
of this regulation, mere processing or transfer through
financial intermediaries of checks, credit card -
receivables, commercial paper and the like does not create
a debtor/creditor relationship.

A financial institution is presumed, subject to rebuttal
to be engaged in regular solicitation within this state if
it has entered into any of the relationships listed in
subsection (¢) above with #& 100 or more residents of this
state during any tax period or if it has $5,000,000 or
more of assets attributable to sources within this state
at any time during the tax period.




(7) "Taxpayer" means a financial institution which is
subject to taxation in a state because it is exercising
its corporate franchise, or is transacting business in a
corporate or organized capacity in the state, and has
gross income attributable under this regulation to sources
within this state.

(8) "Subsidiary" means a corporation whose voting stock
is more than 50% owned, directly or indirectly, by a
financial institution.

(9) "Holding Company" means any corporation subject to
[insert citation of the state law governing the creation
of bank holding companies], or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holding company under the
Federal National Housing Act, as amended.

(10) "Regulated Financial Corporation" means an
institution, the deposits or accounts of which are insured
under the Federal Deposit Insurance Act or by the Federal
Savings and Loan Insurance Corporation, any institution
which is a member of a Federal Home Loan Bank, any other
bank or thrift institution incorporated or organized under
the laws of the United States, any State or any foreign
country which is engaged in the business of receiving
deposits or which holds a bank charter, any corporation
organized under the provision of 12 U.S.C. sections 611 to
631 (Edge Act Corporations), and any agency of a foreign
depository as defined in 12 U.S.C. section 3101.

(11) "Business of a Financial Institution" includes the
following:

(a) the business that a regulated financial corporation
may be authorized to do under state or federal law or the
business that its subsidiary is authorized to do by the
proper regulatory authorities.

(b) the business that any corporation organized under the
authority of the United States or organized under the laws
of this state or any other state or country does/or has
authority to do which is substantially similar to the
business which a corporation may be created to do under
{insert citations of state’s laws governing the creation
of banks and trust companies, industrial banks, savings
and loan association, etc.] or any business which a
corporation or its subsidiary is authorized to do by said
laws.




(c) the business that any corporation organized under the
authority of the United States or organized under the laws
of this state or any other state or country does/or has
authority to do if such corporation derives more than
fifty percent of its gross income from lending activities
(including discounting obligations) in substantial
competition with the businesses described in subsections
(a) and (b) above. For purposes of this subsection, the
computation of the gross income of a corporation shall not
include income from nonrecurring, extraordinary items.

(12) "Financial Institution” includes the following:
(a) A holding company.
(b) Any regulated financial corporation.

(c) Any other corporation organized under the laws of the
United States or organized under the laws of this state or
any other state or country which is carrying on the

pusiness of a financial institution.

¢4 (13) "Borrower" means the individual or entity who
is primarily liable on a debt instrument. If more than
one individual or entity is primarily liable on a debt
instrument, each such individual or entity shall be
considered the borrower to the extent of its interest in
the debt instrument. For purposes of this regulation, a
partnership shall be treated as a ol

separate entity.
(8) (14) "Deposit" means:

(a) the unpaid balance of money or its equivalent
received or held by a financial institution in the usual
course of business and for which it has given or is
obligated to give credit, either conditionally or
unconditionally, to a commercial, checking, savings, time,
or thrift account whether or not advance notice is
required to withdraw the credited funds, or which is
evidenced by its certificate of deposit, thrift
certificate, investment certificate, or certificate of
indebtedness, or other similar name, or a certificate of




indebtedness, or other similar name, or a check or draft
drawn against a deposit account and certified by the
financial institution, or a letter of credit or a
traveler’s check on which the financial institution is
primarily liable; provided, that, without limiting the
generality of the term "money or its equivalent” any such
account or instrument must be regarded as evidencing the
receipt of the equivalent of money when credited or issued
in exchange for checks or drafts or for a promissory note
upon which the person obtaining any such credit or
instrument is primarily or secondarily liable, or for a
charge against a deposit account, or in settlement of
checks, drafts, or other instruments forwarded to such
bank for collection;

(b) trust funds received or held by such financial
institution, whether held in the trust department or held
or deposited in any other department of such financial
institution; .

(c) money received or held by a financial institution, or
the credit given for money or its equivalent received or
held by a financial institution, in the usual course of
business for a special or specific purpose, regardless of
the legal relationship thereby established, including
without being limited to, escrow funds, funds held as
security for an obligation due to the financial
institution or others (including funds held as dealers
reserves) or for securities loaned by the bank, funds
deposited by a debtor to meet maturing obligations, funds
deposited as advance payment on subscriptions to United
States Government securities, funds held for distribution
or purchase of securities, fund held to meet its
acceptances or letters of credit, and withheld taxes;
provided, that there shall not be included funds which are
received by the financial jnstitution for immediate
application to the reduction of an indebtedness to the
receiving financial institution, or under condition that
the receipt thereof immediately reduces or extinguishes
such as indebtedness;

(d) outstanding drafts (including advice or authorization
to charge a financial institution’s balance in another
such institution), cashier’s checks, money orders, or
other officer’s checks issued in the usual course of
pusiness for any purpose, but not including those issued
in payment for services, dividends, or purchases or other
costs or expenses of the financial institution itself.
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(e) money or its equivalent held as a credit balance by a
financial institution on behalf of its customer if such
entity is engaged in soliciting and holding such balances
in the regular course of its business.

(16) (15) "State" means a state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or
any territory or possession of the United States or any

foreign country.

(17) (16) "Taxable in a State." For the purpose of the
receipts factor, a taxpayer is taxable in another state
if: (a) in that State, he is subject to a franchise tax
measured by net income, a net income tax, a franchise tax
for the privilege of doing business, or a corporate stock
tax, or (b) that State has jurisdiction to subject the
taxpayer to such a tax regardless of whether, in fact, the
State does or does not.

(18) (17) "Resides/Residence/Resident." A person shall
pe considered to reside or make his or her residence in or
be a resident of a state if, in the case of an individual,
he/she resides there for more than #¥99 182 days in the
relevant tax period. For purposes of this regulation, a
partnership shall be treated as a SEoup—of—individuals,

resident of the state of its commercial domicile. A
corporation shall be considered a resident of the state &
wirieh-it—has—an of the office out of which works the

PA L X

corporate officer making the deposit or applying for the

loan.

od = E ini Tetion .
mey—pe—a—resident—of-—Rore—thah—oho-tbate An individual,
partnership or a corporation shall be presumed, subject to
rebuttal, to reside (be a resident of, make his residence
at) at the address to which its statement of account is
regularly mailed.

(18) MLoan Related Fees". For purposes of the receipts
factor, loan related fees include all fees associated with
the generation and administration of loans. Receipts from
loan related fees which are ejther (a) "pooled" or
aggregated for collective financial accounting treatment
or (b) manually written as non-recurring extraordinary
charges to be processed directly to the general ledger
shall be attributed to a state based upon the ratio that
total interest sourced to that state bears to total

interest from all sources.
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(19) "Deposit Related Fees". For purposes of the

receipts factor, deposit related fees include all fees
associated with the administration of deposit accounts.

Receipts from deposit related fees which are either (a)

"pooled" or agagregated for collective financial accounting
treatment or (b) manually written as non-recurring
extraordinary changes to be processed directly to the

general ledger shall be attributed to a state based upon
the ratio that total deposits sourced to that state bears

to total deposits from all sources.

(20) MThird Party Ccheck Processind Fees". For purposes

of the receipts factor, third party check processing fees
include fees charged by a loan originating financial
institution to a third party financial institution buying

the loan in instances where the loan originating financial
institution continues to process loan payments.

(21) "presumption". A presumption subject to rebuttal,

as provided in this requlation, shall be rebuttable by
clear and convincing proof established by either the

financial institution or (here include title of vour state
taxing agencyl.

(B) Business Income. All income (taxable under the laws of
this State) which arises from the business of a financial
institution shall be deemed derived from transaction in the
regular course of the taxpayer’s pusiness and subject to
apportionment under this regulation. All such income which
arises from activities of a financial institution which are not
the business of a financial institution as defined in this rule
shall be apportioned or allocated in accordance with the rules
set forth in [here include your state cite to UDITPA or the
Multistate Tax Compact].

(C) Apportionment of Business Income
(1) General Method.

(a) 1If a financial institution is carrying on the
pusiness of a financial institution both within and
without this state, and if by reason of such business
activity, it is taxable in another state, the portion of
the net income (or net loss) arising from such business
which is derived from sources within this state shall be
determined by apportionment in accordance with this
regulation.




(b) The tax applicable to financial institutions whose
net income (or net loss) is apportionable according to the
rules in this section shall be determined by multiplying
the tax base by a fraction, the numerator of which is the
sum of the receipts factor, the property factor, and the
payroll factor as defined in this regqulation and the
denominator of which is three. 1If any factor(s) is
missing, the remaining factors are added together and the
sum is divided by the number of remaining factors. A
factor is missing if both its numerator and denominator
are zero, but it is not missing merely because its
numerator is zero.

(2) Receipts Factor. 1In general. -- The receipts factor
is a fraction, the numerator of which is the receipts of
the taxpayer within this state during the tax period and
the denominator of which is the total receipts of the
taxpayer from all states in which the taxpayer is taxable
during such tax period. The numerator of the receipts
factor shall include, in addition to items otherwise
assignable under [here include your state cite to the
Multistate Tax Compact or other applicable state law], the
following receipts attributable to this state:

(a) Receipts from the lease or rental of real or tangible
personal property (including both finance leases and true
leases) shall be attributed to this state if the property
is located in this state.

(b) Interest income and other receipts from assets in the
nature of loans which are secured primarily by real estate
or tangible personal property shall be attributed to this
state if such security property is located in this state.

In the event such securit (o) is located in two _or
more states, it sha be deemed to located in the state
having the greates e valu

(c) Interest income and other receipts from consumer
loans not secured by real or tangible personal property
that are made to residents of this state (whether at a
place of business, by travelling loan officer, by mail, by
telephone or other electronic means) shall be attrlbuted
to this state.

(d) Interest income and other receipts from commercial
loans and installment obligations not secured by real or
tangible personal property shall be attributed to this
state if and-te-the-oxtent-that the borrower is a resident
of this state.




(e) Interest income and other receipts from a
participating financial institution’s portion of
participation loans shall be attributed under the rules
set forth in subsections (a) through (d).

(f) Interest income and other receipts including service
charges from financial institution credit card and travel
and entertainment credit card receivables and credit card
holders’ fees shall be attributed to the state to which
such card charges and fees are regularly billed.

(g) Merchant discount income derived from financial
institution credit card holder transactions with a
merchant shall be attributed to the state in which the
merchant is located. In the case of merchants located
within and without this state, only receipts from merchant
discounts attributable to sales made from locations within
the state shall be attributed to this State. It shall be
presumed, subject to rebuttal, that the location of a
merchant is the address shown on the invoice submitted by
the merchant to the taxpayer.

(h) Receipts from the performance of fidweiary—and-othey

services are attributed to this state if the-sorsigea—are

KN

(i) the service receipts are loan related fees and
the borrower resides in this state:

(ii) the service receipts are deposit related fees
and the depositor resides in this state;

(iii) the service receipts are third party financial
institution check processing fees and the third party

financial jnstitution resides in this state;

(iv) the service receipt is a brokerage fee and the
okerage_accou is maintained at an of ice of the

financial institution located in this state:

(v) _the service receipts are fees related to estate

or trust services and the executor or trustee resides
in this state or, if there are two _or more executors

stees ut imaril
responsible for administering the estate or trust is
ated in this s : '
(vi) the service receipt is associated with the
performance of any other service not identified above
and the service is primarily performed in this state.
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(i) Receipts from the issuance of travelers checks and
money orders shall be attributed to the state in which
such checks and money orders are purchased.

(j) Receipts from investments of a financial institution
in securities of this state, its political subdivisions,
agencies and instrumentalities shall be attributed to this

state.

(k) Receipts from investments of a financial institution
in other securities and from money market instruments
shall be apportioned to this state based upon the ratio
that total deposits from this state, its residents, its
political subdivisions, agencies and instrumentalities
bear to the total deposits from all states, their
residents, their political subdivisions, agencies and
instrumentalities.

(1) All receipts located by this rule in a State without
jurisdiction to tax shall be excluded from both the
numerator and the denominator of the receipts factor.

(3) Property Factor. 1In general.-- The property factor
is a fraction, the numerator of which is the average value
of the taxpayer’s real and tangible personal property
owned or rented and used in and intangible property
attributed to this State during the tax period and the
denominator of which is the average value of all the
taxpayer’s real and tangible personal property owned or
rented and used in and intangible property attributed to
all states during the tax period.. For purposes of this

‘regqulation, the value of property owned by the taxpayer

shall be its federal income tax basis, without diminution
for bad debt reserves; the value of property rented by the
taxpayer shall be eight times its net annual rental rate.
The net annual rental rate for any item of rented property
is the annual rate paid by the taxpayer for such property,
less the aggregate annual subrental rates paid by
subtenants of the taxpayer. Intangible personal property
shall be included at its tax basis for federal income tax
purposes. Goodwill shall not be included in the property

- 10 -
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factor. The numerator of the property factor shall
include, in addition to items otherwise assignable under
[here include your state cite to the Multistate Tax
Compact or other applicable state law], the following:

(a) Coin and currency located in this state shall be
attributed to this state.

(b) Lease financing receivables shall be attributed to
this state if and to the extent that the property is
located within this state.

(c) Assets in the nature of loans which are secured by
real or tangible personal property shall be attributed to
this state if and—to—the—extent—thet the security property
is located within this state. JIn the event such security
property is located in two or more states, it shall be
deemed to be located in the state having the greatest
property values.

(d) Assets in the nature of consumer loans and
installment obligations which are unsecured or secured by
intangible property shall be attributed to this state if
the loan was made to a resident of this state.

(e) Assets in the nature of commercial loan and
installment obligations which are unsecured or secured by
intangible property shall be attributed to this state if
aRd—to-the-oxtont-that the borrower is a resident of this
state.

(f) Assets in the nature of funds deposited by one
financial institution in another financial institution
shall be attributed to this state if the depositor is a
resident of this state.

(g) A participating financial institution’s portion of a
participation loan shall be attributed under the rules set
forth in subsections (b) through (e).

(h) Financial institution credit-card and travel and
entertainment credit card receivables shall be attributed
to this state if such credit card charges and fees ar
regularly billed to a resident of this state. '

(i) Assets in the nature of securities of this state, its
political subdivisions, agencies and instrumentalities
shall be attributed to this state.

(j) Assets in the nature of securities and money market
instruments shall be apportioned to this state based upon
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the ratio that total deposits from this state, its
residents, its political subdivisions, agencies and
jnstrumentalities bear to the total deposits from all
states, their residents, their political subdivisions,
agencies and instrumentalities. 1In the case of an
unregulated financial institution subject to this
regulation, such receipts shall be apportioned to this
state based upon the ratio that its gross business income
earned from sources within this state bears to gross
business income earned from sources within all states.

For purposes of this subsection, deposits made by this
state, its residents, its political subdivisions, agencies
and instrumentalities shall be attributed to this state,
whether or not such deposits are accepted or maintained by
the taxpayer at locations within this state.

&3 (k) All property located by this rule in a State
without jurisdiction to tax shall be excluded from both
the numerator and the denominator.

(4) Payroll Factor. 1In general. -- The payroll factor is
a fraction the numerator of which is the total amount paid
by the taxpayer for compensation during the year, and the
denominator of which is the total amount of compensation
paid in every state.

(a) Neither the numerator nor the denominator of the
payroll factor shall include wages compensation paid to an
employee in a State without jurisdiction to tax.

(D) Special Rules. If the allocation and apportionment
provisions of this regulation do not fairly represent the extent
of the taxpayer’s activity in this state, the taxpayer may
petition for or the tax administrator may require, in respect to
all or any part of the taxpayer’s business activity, if
reasonable:

1. separate accounting;

2. the exclusion of any one or more of the factors;

3. the inclusion of one or more additional factors which
will fairly represent the taxpayer’s business activity in
this state; or

4. the employment of any other method to effectuate an

equitable allocation and apportionment of the taxpayer’s
income.

pmpl:098:cnc
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EXHIBIT B: 14

Minutes of April 19, 1989 Meeting - Chicago, IL




Multistate Tax Commission
386 University Avenue

Los Aitos, CA 94022
Phone (415) 9410556
Fax (415) 941-0557

ALAN H. FRIEDMAN, General Counsel

Muitistate Tax Commission

444 North Capitoi St., N.W.

Suite 500
Washington, D.C. 20001
Phone (202) 624-8699

MINUTES OF MEETING WITH REPRESENTATIVES OF FINANCIAL

INSTITUTIONS, CHICAGO,

The meeting was called to order by Alan Friedman,
Counsel of the Multistate Tax Commission,
representatives of

following

revenue departments,

APRIL 19, 1989

financial

ILLINOIS, MULTISTATE TAX COMMISSION

General
at 9:00 a.m. The
institutions, state

and the Multistate Tax Commission attended:

Financial Institution Representatives:

Robert E. Allison

National Bank of Detroit
P.O. Box 33287

Joanne Ames

Jim Blackman

James J. Engel

Kristin A. Hall

Steven A. Hinshaw

Bruce C. Janovsky

Henry S. Landon &
John b. Truskowski

Detroit, MI 48232-5287

American Bankers Association
1120 Connecticut Ave.
Washington, D.C. 20036

Firstar Corp.
777 East Wisconsin Ave.
Milwaukee, WI 53202

Ameritrust Co., N.A.
Tax Counsel Dept. T-14
Cleveland, OH 44101-0937

Harris Trust and Savings Bank
111 West Monroe

P.O. Box 755

Chicago, IL 60690

Banc One Corporation
100 East Broad Street
Columbus, OH 43271-0251

The Northern Trust Company
125 South Wacker Drive
Chicago, IL 80675

Keck, Mahin & Cate
(for First City Texas)
8300 Sears Tower

233 South Wacker Drive
Chicago, IL 60606-6589
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Gene Mason

Thomas B. Williams

First Bank System
Minneapolis, MN

Indiana bankers Association
One North Capitol, Suite 315
Indianapolis, IN 46204

State Revenue Department Representatives:

Phil Aldape

Lynn Chenoweth

Cindy Chinnock

Eric J. Coffill

Jack DeYoung

James A. Fry

Manuel F. Gallegos

Stephen Krenkel

Idaho State Tax Commission
P.0O. Box 36
Boise, ID 83722

Montana Department of Revenue
Mitchell Building
Helena, MT 59620

Oregon Department of Revenue
955 Center St., N.E.
Salem, OR 97310

California Franchise Tax Bd.
P.0O. box 2229
Sacramento, CA 95810-2229

Wisconsin Department of Revenue
P.O. box 8933
Madison, WI 53708

South Dakota Department of Revenue
700 Governors Drive
Pierre, SD 57501

New Mexico Tax. and Rev. Dept.
P.O. Box 1671
Santa Fe, NM 87504

Minnesota Department of Revenue
Centennial Office Building
St. Paul, MN 55145

Multistate Tax Commission Representatives:

Alan Friedman

Paull Mines

Others in Attendance:

386 University Avenue
Los Altos, CA 94022

444 No. Capitol sSt., N.W. #500
Washington, D.C. 20001




John Malach Ernst & Whinney
150 S. Wacker Drive
Chicago, IL 60606

Alan Friedman introduced the subject of a "proposed draft"
of the Regulation for the Attribution of the Income of Financial
Institutions by briefly outlining the history of the development
of these regulations. That draft had been developed, working
from the July 1987 MTC draft, but making the proposed changes
suggested through Phil Plant of the Bank of America, as a result
of the MTC Seattle meeting with financial institution
representatives.

Friedman also described the MTC procedure established for
the adoption of MTC regulations and the current intention of the
MTC to have the "proposed draft" regulation be the subject of a
formal hearing authorized by the Executive Committee of the MTC
in time for the regulations to be reported to the full Commission
in July of 1990 for possible action.

Friedman also noted that the MTC necessarily acknowledges
the existence of the nexus issue and therefore encouraged the
participants to avoid concentrating their comments on that issue
to the exclusion of commenting on how the regulation could best
be drafted. Friedman further stated it was unlikely that all
money center states would adopt MTC's proposed apportionment
approach to the taxation of instate financial institutions
without the new nexus concept in the proposal having survived a
court challenge. A money center state would likely require
assurance that the taxes collected under traditional nexus, but
which would be 1lost to the money center state through
apportionment, would be significantly replaced by inbound taxes.

Having made these introductory comments, Friedman invited
specific comments on the '"proposed draft" regulation that
appeared in the October 1988 issue of the Multistate Tax
Commission Review. A summary of the comments received is set
forth below by category. Some comments may appear under more than
one category when that comment was not easily categorized.

STATE EXPERIMENTATION HAS BEGUN: One state and at least two
others were identified as either having adopted apportionment
taxation of financial institutions or having such form of
taxation under active consideration of its 1legislature.
(Minnesota, Indiana and Oregon). Gene Mason of First Bank System
indicated that they were still adjusting to the new concept of
taxation in Minnesota. One major concern of Minnesota financials
is the potential increase in the cost of capital to their
customers. Other problems with respect to situsing of
participations and syndications were currently being addressed by
amendatory language to the Minnesota statute. The complexity of
administering and complying with this new system of taxation was
noted.




Impact of the new system of taxation was noted, including
possible adverse impact on the availability of credit in the
taxing state because (i) the secondary loan market was reluctant
to accept loans from a taxing state for fear of becoming subject
to tax; (ii) increased complexity in complying with apportionment
taxation made out of state lenders reluctant to enter a taxing
state's jurisdiction; (iii) the costs of compliance were passed
on to the borrower which made the loan more expensive and
possibly infeasible; (iv) double taxation existed due to out of
state financial institutions being subject to non-apportioned
taxation in their home state or other states.

NEXUS CONTINUES TO DRAW COMMENTS: Several comments and questions
were raised by the banking representatives with regard to the
nexus concepts inherent in the proposal:

Will the states which adopt the apportionment approach
unnecessarily suffer revenue losses if MTC's nexus theory is
not upheld in the courts?

Once a financial institution establishes nexus is that nexus
established for all time?

Should the mere holding of a portfolio of loan documents
generated within a taxing state, without more, establish
nexus regardless of how the financial institution acquired
the loans through secondary market, walk-in business outside
of the taxing state, syndication, etc.?

Financial institutions need a P.L. 86-272 law, because out
of state 1loan production officers are comparable to
drummers.

The residence of a cardholder in the taxing state should not
be equated with nexus, because all the work by the financial
institution is completed out of state.

Much of the concern over nexus would be alleviated by
raising the nexus standards of the proposal: 100 residents
or $5,000,000 in assets is much too low.

Should a bank which develops cardholder accounts in a taxing
state but who sells such accounts to an unrelated financial
institution retaining only the servicing obligation of such
accounts be subject to apportionment taxation?

Many banking circumstances include the presence of a bank
within a large population center which is very close to a
state 1line. These banking circumstances ensure that
considerable banking will occur across state lines without
the bank ever developing a presence within a border state
which has adopted apportionment taxation of financial
institutions.

Will a financial institution which only processes credit
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card accounts within a taxing state for other financial
institutions be subject to state apportionment taxation?

What constitutes regular solicitation of credit card holders
which will subject a financial institution to nexus within a
state imposing an apportionment tax?

ADMINISTRATIVE BURDENS ARE ALLEGED TO BE ENORMOUS: The burden of
compliance required by the proposed regulation is suggested to be
"nightmarish". The following comments were offered by the
banking representatives as to the administrative requirements of
the proposal:

Attempting to track the income of a financial institution
with loan portfolios involving movables is too difficult,
especially when you add complexities involving different
states of incorporation, commercial domicile and
administrative offices.

Too much work 1is involved for the amount of revenues
anticipated to be received by the states. A major New York
bank undertook a study to determine its tax liability under
the Multistate Tax Commission "“draft proposal" and found
that its over all tax liability was increased negligibly.
(The reporter of ‘this tax study could not tell the assembled
group whether the study disclosed major shifting in tax
revenues from one state to another.)

A one-stop filing and payment system might remove
considerable opposition to the proposal.

The proposal should specifically allow the use of averages
and should ensure that the specific averages authorized will
be uniform throughout the taxing states. Otherwise the real
potential exists that states will adopt different averaging
conventions, thereby increasing the complexity of an
otherwise already complex regulation. One suggestion was to
permit the use of daily general 1ledger balances for the
denominator, at least with respect to the asset (property)
side of the formula.

Financial institutions will find it easier to play audit
lottery than to develop systems to comply, because the cost
of a new system to comply will be much greater than the
penalties and interest assessed in an audit.

In valuing the hard assets of a financial institution the
regulation should require the use of original cost rather
than adjusted basis under the federal tax laws, because of
the difficulty in determining adjusted basis.

Banks do not pay taxes, but they collect taxes from their




customers. The costs of compliance will inevitably be
passed on to the financial institution's customers.

The economic effect of the proposal should be studied
before implementation, and the administrative burdens should
be weighed in light of the economic gain to the states.

A credit or at least a deduction of taxes imposed by the
other states should be built into the proposal.

SOME POLICY AND TECHNICAL ISSUES RAISED BY THE PROPOSAL: Several
financial institution representatives in attendance offered the
following comments and questions directed at the tax policy
implications of the proposal, as well as to problems of a more
technical nature:

Money center states will not adopt apportionment taxation of
financial institutions for fear of a loss of revenues. This
lack of uniformity will result in double taxation.

Varying tax rates will influence the possible opposition of
financial institutions to the proposal.

The payroll factor of the proposal as contrasted by the
receipts and property factors, is not grossed up to reflect
the margin built into the extension of credit to remunerate
the financial institution for extending the credit. As a
result, the proposal does not adjust enough for the fact
that mos~ of the activities and costs generating financial
income occur outside of the non-domiciliary state which has
adopted apportionment taxation.

The receipts factor in essence duplicates the property
factor, because the sourcing rules for these two factors
essentially operate in parallel.

To what extent has the I"proposed draft" regulation
considered income generated by the utilization of ATMs?

Will a bank which packages a loan within a taxing state and
then sells 100% participation but still services the loan be
subject to state apportionment taxation?

Is a financial institution "taxable in another state" within
the meaning of the "proposed draft" regulation, if there is
not the requisite nexus present? Thus, what effect will
activities in such a state have on both the numerator and
the denominator of the apportionment fractions?

In order to ensure as much uniformity as possible, should
there be a triggering mechanism built into the regulation so
that its effectiveness in a state will be conditioned upon
the regulation being adopted in a certain number of states?




Is it fair apportionment practice to apportion out loan fees
(estimated by one institution to represent 73% of non-
interest income) when most of the services are being
performed in the domiciliary state?

Should the relocation of a debtor after the issuance of a
credit card or loan create nexus in the state to which the
debtor has moved? (Could a determination of nexus be made
as of a certain date, e.g., September 30th of the prior
calendar year, to create more certainty?)

Is the definition of Section A(16) (b) surplusage?

How should money market funds be treated?

POSSIBLE FEDERAL LEGISIATION SOUGHT:

The American Bankers Association has explored the
possibility of securing federal legislation to deal with the
perceived difficulties of the proposal. The ABA has
determined to seek federal legislation which would adopt the
American Bar Association's 1981 legislative recommendation
on nexus.

Federal legislation authorizing one-stop filing and payment
to the states is another proposal on which the ABA may have
some interest.

COOPERATION AMONG THE COMPETING INTERESTS POSSIBLE:

The American Bankers Association seeks to éooperate with the
MTC to determine a workable solution to the state taxation
of financial institutions.

The ABA indicated a willingness to investigate whether the
major New York bank study referenced above under
Administrative Burdens would be available to the MTC for
examination.

Tax and operational managers of financial institutions
should be allowed the opportunity to review the proposal and
to make comments thereon, because these hands-on people will
be able to give significant commentary.

TATE REVENUE DEPARTMENT REPRESENTATIVES' COMMENTS:

Jim Frey (South Dakota Department of Revenue):

South Dakota, a member state of the MTC, which has developed
a considerable industry that processes credit card accounts.
It opposes the concept of state apportionment taxation of
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financial institutions.

South Dakota is concerned about the regulation's complexity
and 1inherent difficulty in administration, because (i)
developing an audit trail will be difficult and (ii) lower
voluntary compliance may result where the cost of compliance
(cost of developing systems) will 1likely exceed the
anticipated costs of penalties and interest which would be
assessed for non-compliance.

South Dakota believes full implementation of the regulation
will not occur for some time, because it will be necessary
to uphold the regulation in court challenges which will be
extensive and expensive.

South Dakota desires to preserve as much as possible its
control over the development of local conditions which are
fostering its status as a major credit card processing
center. Adoption of the regulation will potentially
interfere with a state's ability to control its own economic
policy.

South Dakota believes that the recent history of each state
skewering its apportionment factors (e.g., Iowa's single
factor, Minnesota's 70% sales factor, California's possible
adoption of a double weighted sales factor) does not bode
well for the proposed regulation. South Dakota anticipates
each state will skewer the apportionment factors in its
adoption of the proposed regulation for its own special
benefit, thereby exacerba.ing non-uniformity in the taxation
of financial institutions.

South Dakota's first choice is to adopt a nexus standard
which requires minimal contacts in a physical sense within a
taxing state before nexus attaches. Additionally, South
Dakota would like to see the receipts and property factors
in the proposal adjusted, because both factors point in the
same direction. One approach would be to exclude some of
the listed intangibles from the property factor.

South Dakota would favor a slower implementation of the
proposal by taking various segments of the proposal and
adopting them piecemeal over time. Gradual implementation
of the proposal would allow credit card operations to be
phased in at the last.

Cindy Chinnock (Oregon Department of Revenue):

Oregon noted that there were pressures within the state
which were prompting its state legislature to undertake the
possible adoption of apportionment taxation of financial
institutions.

Oregon's treatment of apportionment taxation for financial
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institutions was driven by the need for uniformity in the
taxation of these multistate businesses and by the changing
nature of the modern world economy. The need for uniformity
and recognition of the changing world economy is strong
enough to propel consideration of the issue, even though
apportionment taxation of financial institutions is revenue
neutral. The changing world economy requires Oregon to
adopt a method of taxation which will be fair and equitable.
Intangibles must now begin to be considered.

Oregon foresaw a reasonable lead time before apportionment
taxation of financial institutions was adopted.

Lvnn Chenoweth (Montana Department of Revenue) :

Montana also believes that uniformity and equity requires
that something be done to address the issue of taxation of
financial institutions. Relief is now being granted to in-
state financial-type institutions where traditional
apportionment factors produce an unfair result. This relief
builds pressure for dealing more effectively with out-of-
state financial institutions which are operating within the
state's economy.

Phil Aldape (Idaho State Tax Commission):

Idaho similarly indicated that the instate pressures were
building for some resolution of the issue of state taxation
of financial institutions.

Ted Middle (Colorado Department of Revenue):

Colorado indicated that it was not actively considering the
independent adoption of apportionment taxation of financial
institutions; but that the MTC proposal would be considered
after it was adopted, as long as it was not perceived as an
anti-economic development proposal.

Eric Coffill (California Franchise Tax Board):

california is undertaking a study of its financial
institutions which would likely be made available to
the MTC, except for those parts which must be kept
confidential under California law.

Stephen Krenkel (Minnesota Department of Revenue) :

Minnesota has recently passed amendatory legislation to its
banking statute to address some of the industry concerns.

CONCIUSION: Friedman concluded the meeting by thanking all
present for their participation and input. He invited written
comments that offered solutions to the problems raised by the




proposal. Friedman noted the MTC is sharing its proposal for the
purpose of securing constructive comments; and he requested
interested members of the financial community to be specific in
its criticisms and, above all, propose alternative solutions.
Friedman indicated that generallzed criticisms of the complexity
of the proposal were not that useful, if the critic did not
suggest specific alternatives to avoid the complexity.

Friedman finally noted that while some of the comments today
had been directed at economic and tax policy, those were not the
direct concerns of the MTC staff at this time; but that such
comments would nevertheless play an important part in the
process. Friedman noted that economic and tax policy issues were
the special province of the full Commission and the member
states.

Comments for further consideration by the staff of the MIC at
this stage can be forwarded as follows:

Alan Friedman
General Counsel
Multistate Tax Commission
386 University Avenue
Los Altos, CA 94022
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Letter from James A. Fry
(South Dakota Department of Revenue)
(May §, 1989)
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RICHARD F. KNEIP BUILDING, 700 GOVERNORS DRIVE, PIERRE, SD 57501.2276
May 5, 1989

Alan Friedman

General Counsel, Multistate Tax Comm.
444 North Capital Street, NW

Suite 500

Washington, DC 20001

RE: Bank Income Allocation Regulations
Dear Alan:

Thank you again for the opportunity to express our views on the
proposed allocation of income for financial institutions purposes.

We appreciate your openness and your sympathy with our rather
difficult position. We also appreciate the willingness of the MTC to
consider changes in the proposed regulation or the implementation
thereof which might be beneficial to South Dakota.

Aside from the fiscal implications of the regulation, we would like
to reiterate our concern regarding the problems which will be created
for each state because of the administrative complexity of this
regulation. As we stated earlier, we believe that voluntary

taxpayer compliance will suffer dramatically. If this regulation is
adopted in its present form, taxpayers will be confused or will be
unwilling to expend the necessary monies to provide the accounting
and record keeping necessary to track the dollars involved. They
will adopt a catch-me-if-you-can mentality gambling that their
particular firm will not be audited and if it is, the auditors will
analyze what records are available, complete a return and bill the
taxpayer. The penalty and interest may very well be less than the
administrative costs incurred in proper record keeping and reporting.
Properly auditing such taxpayers will also be quite difficult and
time consuming in that the information available will often be
insufficient to allow an auditor to reconstruct the necessary records
upon which a sustainable assessment can be made.

This letter would also restate our concern that this regulation sets
economic policy rather than tax policy for individual states and is a
disincentive to economic development. This regulation would shift
the benefits of economic development to states based upon the
population size rather than upon any success a state may have in
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Letter from J. Daniel Vandermark
(Norwest Corporation) (May 10, 1989)




J. Daniel Vandermark
Vice President
Tax

Norwest Corporation

Norwest Center
NORWEST CORPORATION Sixth and Marquette

Minneapolis, Minnesota 55479-1013
612/667-0612

May 10, 1989

Mr. Eugene Corrigan
Multistate Tax Commission
1790 30th Street, Suite 314
Boulder, CO 80301-1024

RE: Proposed MTC Apportionment Regulations

Dear Mr. Corrigan:

Thank you for requesting our comments on the proposed MTC apportionment
regulations. I apologize for the delay in answering.

I have enclosed a memorandum prepared by one of the tax attorneys on my staff. It
represents our views and suggestions on implementing the proposed regulatlons
In short, we do not obJect to the market state approach of sourcing income.
However, as pointed out in the attached memorandum, some of the provisions
would be extremely difficult to implement in their present form.

If you have any questions or matters which you would like to discuss, please address
them to the author of the memorandum. Again, thank you for considering our
comments.

Very truly yours

W bttt

xJ Daniel Vandermark
Vice President - Tax

JDV:cas
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MEMORANDUM TO THE FILES

RE: Comments on MTC Financial Apportionment Regulations

Jurisdiction to Tax

The MTC draft regulations provide that a financial institution will be subject to tax if it is
exercising a corporate franchise or transacting business in the MTC state. A financial
institution is exercising a corporate franchise or transacting business if it engages in "regular
solicitation" in the MTC state. Regular solicitation includes "by mail, by telephone or other-
electronic means" if the solicitation results in the creation of a depository or direct
debtor/creditor relationship with a resident of the MTC state. It is presumed that a financial
institution is engaged in regular solicitation in the MTC state if it: (1) has entered into
depository or debtor/creditor relationships with 20 or more residents of the MTC state during
any tax period; or (2) has $5 million or more of assets attributable to sources within the MTC
state at any time during the tax period.

This "jurisdiction to tax" provision of the MTC draft regulations falls short of the nexus
requirements established under the Due Process Clause and the Commerce Clause of the U.S.
Constitution. Extensive research reveals no U.S. Supreme Court case which has gone so far as
to say that nexus exists and due process is satisfied by an out-of-state corporation merely
obtaining business from residents of the taxing state without some sort of physical presence in
the state. Physical presence can be established through either an actual physical presence,
such as a brick and mortar presence in the state, or by an imputed physical presence such as a
presence through employees, agents, independent contractors, or though the use of in-state
services such as collection agencies, credit bureaus and state court systems. However, no case
has established a state’s jurisdiction to tax a business’ income where an out-of-state company’s
only activity in the state is solicitation of residents by mail, telephone or other electronic
means. Use of the mail and telephone has long been a constitutionally protected activity of
interstate commerce. Therefore, the MTC regulations’ "jurisdiction to tax" provision is
unconstitutional because it does not satisfy either the Due Process Clause or the Commerce
Clause of the U.S. Constitution. The fact that all of the MTC states may implement the
regulations cannot overcome the due process requirements.
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The presumption in the jurisdiction provision that a financial institution is subject to tax if it
creates a depository or direct debtor/creditor relationship with 20 or more residents is
absolutely without constitutional support. The presumption makes no attempt to examine the
in-state activities of an interstate business; it only looks at a superficial number of customers.
A financial institution could have a bank located in State A on the border of State B. This
border bank may receive deposits or give loans to 20 residents of State B without having any
physical presence or solicitation activities in State B. State B residents may have simply
chosen, of their own free will, to deposit funds or obtain loans from the State A bank without
the State A bank making any attempt to obtain that business. In such a case the MTC
regulations would grant State B jurisdiction to tax the bank. However, such a tax would clearly
violate the due process requirements.

The jurisdiction provision of the draft regulations would appear to subject an out-of-state
financial institution to taxation even if the institution had merely purchased a security sourced
to an MTC state on the secondary market. Such a secondary market purchase could produce a
direct debtor/creditor relationship subjecting the institution to tax under the regulations. It is
doubtful that such a tax would pass muster under a constitutional due process test, without any
further activity on the part of the secondary market purchaser. A secondary market exception
should be inserted in the draft regulations for both nexus and factor purposes.

- The jurisdiction requirements should be written to reflect present due process requirements.

They should not attempt to put taxpayers into a litigation position just so MTC states can
attempt to overturn present case law.

Sourcing of Income
Receipts Factor — Assignment of Service Fees

The Committee appears to be taking the general view that "service" receipts should be
assigned to the market state if the consumer of the services is an individual. Otherwise, the
service receipts should be assigned to some other state. If the MTC and the Committee
believe service receipts shotild be assigned to a state based on a customer’s residence, such
assignment should be uniform without regard to the customer entity involved.

The MTC and the Committee should bear in mind the administrative expense of
implementing the apportionment regulations. Systems, software, personnel and procedure all

‘must be implemented to examine where income should be sourced. Therefore, the

apportionment regulations should encourage compliance with the least expense possible. For
instance, banks should not have to look at what type of entity is involved in determining where
aloan is sourced. Whether a borrower or depositor is a corporation, a partnership , a Trust, or-
an individual should not make a difference when sourcing receipts. The least expensive
manner of sourcing would be to have the bank source the income based on the customer’s
address (information which the bank has available). It is doubtful that banks or customers (to
whom sourcing is irrelevant) would attempt to circumvent such a system. '

1302JK:2




.

The regulations should attempt to assign receipts uniformly, without regard to entity. The
proposed system, would cause banks to incur large expenses in order to comply. Also, the
Committee should remember that sourcing in the manner provided by the draft regulations
and the Committee notes would have to be implemented, for example, with the loan officer
making the loan. The officer, in many cases, would lack the necessary information or
knowledge or both to identify to the bank’s tax department, where the fees should be sourced.
For instance, an officer may not know where an account is maintained, or may not be able to
determine corporate domicile if that were to determine sourcing,

Partnerships

The draft regulations contain provisions which source income to the market state; where the
customer resides. For purposes of sourcing income the regulations state that a partnership is
treated as a group of individuals. Thus, each partner’s residence becomes important to
properly source income. This imposes a hardship on financial institutions doing business with
partnerships. The bank may not be able to obtain the residence of each partner. Also, it
would be a substantial administrative burden to source income based on the residence of each

partner rather than the location of the partnership. Finally, it seems much more relevant, as

well as reasonable, to look at the location of the partnership instead of all the partners.

The partnership is really the recipient of the loan (for purposes of sourcing income). Surely,
an analogy can be drawn between a partnership and a closely-held corporation where the
shareholders personally guarantee loans. The MTC draft regulations would look to the
corporation’s commercial domicile for sourcing income yet in the partnership case the
regulations would require a determination of each partner’s residence. Consequently, a
virtually identical transaction is treated differently under the draft regulations. Income from
unsecured partnership loans should be sourced to the state where the partnership office
obtaining the loan is located without reference to a partner’s residence. -

Corporate Unsecured Debt

The Committee’s suggestion on sourcing corporate unsecured debt is not administratively
feasible. First of all the committee says that the loan and its proceeds should be sourced for
both the property and receipts factor to the state where the borrower’ s officer or employee is
located who negotiated the loan. If that state doesn’t have jurisdiction to tax then the loan and
its proceeds are sourced to the state where the office of the loan officer who worked on the
loan is located. Finally, if the officer doesn’t work out of an office, the loan and its proceeds
are sourced to the state of the officer’s residence (ignoring the fact that such state, also, may
not have jurisdiction to tax). The Committee also states that this information should be easy
to obtain.

While the information may be easy to gather implementing this pyramid sourcing scheme
would be a nightmare. Throwback rules and throwout rules, while being constitutionally
questionable, are extremely hard to handle from an administrative viewpoint. The cost of
systems to handle such a pyramid sourcing mechanism would be prohibitive, thereby
encouraging noncompliance due to an inability to comply.
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In addition, the Committee’s suggestion that the "statement rule” is unacceptable because
banks would manipulate sourcing by conspiring with large customers to send statements to a
low tax or no tax jurisdiction is offensive. Most loan officers would not be familiar enough
with state apportionment rules to ever think of such a scheme.

The Committee and the MTC should draft rules which can be inexpensively applied by the
banks. The "statement rule” can be; the 3-layer approach presently being contemplated by the
Committee cannot be.

Assignment of Receipts from Securities

If the MTC and the Committee have abandoned the deposits factor, deposits should not be
used to measure other factors, such as receipts and property. The use of deposits to establish
receipt and property factors will require banks to maintain information on deposits to the
same extent they must maintain receipt, property and payroll information. As with other
provisions, this causes an increased administrative burden to be placed on the banks.

Securities investment is for the most part, a low risk, low payroll, low cost activity. It really
should not be used to measure the income attributable to a state. Receipts from securities
should be discarded from the receipts factor. The nature of securities investment is not
relative to a bank’s in-state activity.

State Obligations

According to the draft regulations, state securities, like other securities, are sourced using a
deposits formula. The arguments used in the discussion dealing with receipts from securities
is also applicable here. In addition, the provision as it applies to state obligations is
unconstitutional. An example of unconstitutional multiple taxation in violation of the U.S.
Constitution’s Commerce Clause can be found in the draft regulation provision dealing with
the inclusion of State securities in the receipts and property factors. The draft regulations
require that securities of the MTC State be attributed to that state. In addition, securities of
another state are apportioned to the MTC state based on the ratio of deposits of the MTC
state to deposits from all states. Thus, State A would base its receipts and property factor on
100% of its obligations as well as some percentage of State B’s securities. The result being
that more than 100% of State A & B securities and their income are included in the combined
factors of states A and B.

| Example:
Property Factor

Total State A Deposits $ 9,000,000
Total State B Deposits 1,000,000

Total Deposits $10.000,000
State A Securities : $ 100,000
State B Securities 100,000

Total State Securities A $ 200,000
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State A

100% State A Securities $100,000
Apportioned % of State B Securities
(State A Deposits + Total Deposits) x State B Securities 90,000
Total State Securities in
State B Property Factor $190,000
State B
100% State B Securities $100,000
Apportioned % of State A Securities
(State B Deposits + Total Deposits) x State A Securities 10,000
Total State Securities in State B
Property Factor - $110.000
Sum of State Securities Included in both State A
and State B Property Factors $300,000
Total State Securities 200,000
Apportioned State Securities Causing
Multiple Taxation $100.000

Thus, the present apportionment formula causes multiple taxation by including more than
100% of state securities in MTC states’ combined receipts and property factors thereby
increasing the factors and the apportionment percentage for all MTC states. Such a provision
violates the Commerce Clause and should be dropped from the draft regulations. State
securities should be treated like unsecured loans and be sourced to the state issuing the
securities (without a throwout or throwback clause), in the alternative they should be dropped
from all factors.

Purchased Obligations

Purchased obligations, obtained through secondary markets, should not be assigned to a state
with which a bank has no other contact. Such purchased obligations do not reflect a bank’s
activity in that state, and, as stated above, such sourcing raises constitutional nexus problems.
Purchased obligations should be removed from the factors.

T hrowout Provisions

The draft regulations also contain "throwout" provisions which dictate that factors which are
attributed to a state without jurisdiction to tax should be excluded from both the numerator
and denominator of the appropriate factor. Of course, the items which are attributable to
another state would not be included in the numerator of the MTC state factor anyway. Thus,
the effect of the throwout provision is to decrease the denominator without .decreasing the
numerator causing an increase in the factor and apportioning a larger portion of income to the
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MTC state. These throwout provisions can result in discrimination in violation of the
Commerce Clause of the U.S. Constitution. A tax on interstate commerce must be fairly
apportioned under the Commerce Clause of the U.S. Constitution. One of the requirements
of fair apportionment is that the tax must be externally consistent. To be externally consistent,
a tax must be structured so that the state has taxed only that portion of the interstate revenues
from the interstate activity which reasonably reflects the in-state component of the activity
being taxed. Goldberg v. Sweet, U.S. Sup. Ct. No. 87-826 (January 10, 1989). "That one state
through which interstate commerce flows may not constitutionally tax such commerce does not
mean that another state may make up for the gap, as it were, by taxing its share as well as the
first state’s share." Id. n. 3 (Stevens, J., concurring).

The MTC draft regulations throwout provisions cause a decrease in the multistate business’
denominator thereby increasing the factor allowing the MTC state to increase the tax it can
collect. In effect, the MTC state has taxed its share as well as a portion of the other state’s
share that cannot constitutionally tax the business. Thus, the throwout provisions in the draft
regulations lack external consistency and are a violation of the Commerce Clause of the U.S.
Constitution. The throwout provisions of the draft regulations should be removed so that a
state can tax only its share of the interstate activity, regardless of other states’ jurisdictional
rights.

For further information regarding this memorandum, please contact John Kalligher, Assistant
Tax Counsel, at (612) 667-8054.
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EXHIBIT B: 17

Minutes of June 22, 1989 Meeting - Atlanta, GA




ANAlullislale Tax Commeésscon

MINUTES OF MEETING WITH REPRESENTATIVES OF FINANCIAL
INSTITUTIONS, ATLANTA, GEORGIA, MULTISTATE TAX COMMISSION

JUNE 22, 1989

The meeting was called to order by Alan Friedman, General
Counsel of the Multistate Tax Commission, at 10:05 a.m. The
following representatives of financial institutions, state
revenue departments and the Multistate Tax Commission were in
attendance:

Financial Institution Representatives:

Johnathan W. Allen First Wachovia Corp.
P.O. Box 3099
Winston-Salem, NC 27150

- Joanne Ames American Bankers Association
1120 Connecticut Avenue, N.W.
Washington, D.C. 20036

Terry J. Baker SunTrust Banks, Inc.
P.O. Box 4418
Atlanta, GA 30302

Stephen Cameron First Nat'l Bank of Louisville
P.O. Box 36000
Louisville, KY 40233

John Coalson Alston & Bird
Attorneys at Law
One Atlantic Center
1201 W. Peachtree Street
Atlanta, GA 30309-3424

Lynda A. Kern AmSouth Bancorp.
P.O. Box 11007
Birmingham, AL 35288

David M. Schwartz Crestar Bank
919 E. Main Street
Richmond, Vva

David Smith Barnett Banks, Inc.
P.O. Box 40789
Jacksonville, FL 32203-0789

Headquarters Office: .
444 North Capitoi Sreet. N.W. New York Audit Office: Chicago Audit Office Houston Audit Oftice
Suite 409 25 W. 43rg Street, Suité 212 1 30 W. Washington. Suite 1000 One Park 10 Place. Suite 128
Wasnington, D.C. 20001 New York, NY 100368 Chicago. illincis 60602 Houston, Texas 77084
(202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone {713) 492-2260




Arla Taylor C & S Corporation
(National Bank)
P.O. Box 4899
Atlanta, GA 30302-4899

Gloria Thompson First Union Bank of Georgia
55 Park Place
G-PP-Fina-18
Atlanta, GA 30303

State Revenue Department Representatives:

Stephen Krenkel Minnesota Department of Revenue
Appeals and Legal Services Division
10 River Park Plaza
Mail Station 2220
St. Paul, MN 55146-2220

Benjamin F. Miller California Franchise Tax Board
P.0. Box 2229
Sacramento, CA 95810-2229

Multistate Tax Commission Representatives:

Alan Friedman Multistate Tax Commission
' 386 University Avenue
Los Altos, CA 94022

Paull Mines Multistate Tax Commission.
444 No. Capitol, N.W.
Suite 409

Washington, D.C. 20001

Alan Friedman introduced the subject of the "proposed draft"
of the Regulation for the Attribution of the Income of Financial
Institutions by briefly outlining the history of the development
of the regulation. Friedman noted that the development of new
regulazions in the financial institutions area is only a part of
the Commission's efforts to deal with tax issues involving
industries which were not the focus of UDITPA when it was first
proposed. Financial institutions, for example, were specifically
excluded from the basic three factor formula apportionment first
developedin UDITPA. Changes in the nature of the American
economy. have also compelled the states to become sensitive to the
need to change their methods of taxation to match current
business conditions, including the significant movement toward a
service, remote control and intangible property based economy.

Friedman noted that both the states of Minnesota and Indiana
had recently amended their existing methods for taxing financial
institutions. While both states have taken a market approach to
taxing financial institutions, the approaches of the two states
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are somewhat different. This emerging diversity therefore
emphasizes the need for developing an acceptable, uniform
recommendation for the other states to consider before the
opportunity for uniformity in the state taxation of financial
institutions is lost.

The Multistate Tax Commission believes taxation of financial
institutions based upon principles evident in the current
proposal are an inevitable evolution of today's and tomorrow's
economic conditions. The product will be a better one, if the
parties affected by these concerns cooperatively develop the
applicable principles of law which will regulate the taxation of
financial institutions. Friedman urged that the meeting be
conducted in the spirit of these observations. Cooperation will
avoid piecemeal, ad hoc legislation adopted by each state and
will hopefully promote uniformity.

In addition, Friedman referenced the study on state taxation
of financial ionstitutions which the Advisory Commission on
Intergovernmental Relations (ACIR) was in the process of
preparing. This study concerns the Monitoring and Working Group
on State Taxation and Regulation of Banks which is being
sponsored by ACIR and which was scheduled to hold its first
organizational meeting on July 7, 1989.

Friedman also described the MTC procedure established for
the adoption of MTC regulations. The current intention of the
MTC is to submit the "proposed draft" regulation, as it may be
further revised, to a formal hearing authorized by the Executive
Committee of the MTC in time for the regulation to be reported to
the full Commission in July 1990. Upon receipt of this report,
the full Commission can adopt the proposed regulation, as it may
have been amended in the process. Adoption of a regulation or
rule by the full commission is a recommendation to the member
states that the rule be adopted by them in furtherance of the
Commission's purpose to promote uniformity. Each state remains
free to act in accordance with its own sovereign desires in
possibly adopting the regulation once it has been approved by the
full Commission.

Friedman also noted that the MTC necessarily acknowledges
the existence of the nexus issue in the proposed regulations.
Friedman contrasted the Pub. Law 86-272 threshold for the
existence of nexus in the circumstance of state income taxation
involving the sales of goods to the threshold which exist under
the Due Process Clause of the U.S. Constitution for state income
taxation in general. Neither side to the nexus issue was going
to convince the other of the rightness of their position, so
Friedman noted it would be best if each party in the context of
these proceedings agreed to disagree and focused more on the
actual mechanics of the proposal.

Friedman also invited comment on some of the basic concepts
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present in the proposal and hoped that the discussion would
permit the parties to gain an understanding, for example, as to
why the proposal has adopted a throw-out approach rather than a
throw-back approach. 1In addition, Friedman requested some '
comment on the possible application of water's edge principles to
the proposal. ‘

Having made these introductory comments, Friedman invited
specific comments on the "proposed draft" regulation. A summary
of the comments received is set forth below by category. These
categories are not inviolate but serve as a useful reference to
locating a specific comment some time after the fact. (Some
comments may appear under more than one category when that
comment is not easily categorized. Duplications are kept to a
minimum, however.) The compiler of these minutes has inserted a
few editorial observations when thought appropriate.

Additional Comments on Nexus Received:

One attendee reads the proposed regulation as requiring that a
financial institution do something affirmative to develop a
market in a state before nexus can develop. This observer
questioned whether nexus should develop from out-of-state walk-
ins coming into a bank situated on or near a state border.

Another representative noted that virtually all banks hold tax
exempt securities which have been issued by political
subdivisions which are representative of all the states. Holding
these securities, without more, should not afford a basis for
nexus.

The 3M hypothetical' continued to draw comments, including the

'The 3M hypothetical situation is so 1labeled from a
hypothetical circumstance described in a prior meeting with
representatives of financial institutions. Representatives of the
financial institutions used the assumed fact pattern to secure a
better understanding as to how the proposed requlation was intended
to operate. The hypothetical case assumed a hostile take-over
attempt on 3M Corporation which is located in Minnesota, the first
state to take a decidedly market approach to the apportionment
taxation of the income of financial istitutions. The assumption
describes 3M Corporation as responding to the attempted take over
by borrowing a sum of money in excess of the normal lending limits
of the Minnesota banks to raise its defense fund. The hypothetical
further assumes (and perhaps unrealistically) that 3M Corporation's
use of the borrowed funds can be traced to a point out-of-state.
The basic issue raised by this assumed hypothetical situation is
the degree to which the money center bank submits itself to the
taxing jurisdiction of Minnesota through its lending activities
with 3M Corporation under various factual scenarios. The
hypothetical has been wutilized enough in discussions with
representatives of financial institutions to have become known by
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inquiry as to how a money center bank which has been called into
to package a loan can show that it has not transacted business
in, and thereby has not become subject to the taxing laws of, the
borrower's state. One participant responded to this inquiry by
noting that the direct solicitation presumption of §(A) (6) of the
proposal is only a presumption which aids in determining whether
direct soliciatation has in fact occurred. This participant
believed that the money center bank had the ability to
demonstrate under the MTC proposal that its in-state lending
activities were not as a result of regular solicitation.

Another participant countered this observation by arguing that
the money center bank may already have sufficiently engaged
itself in the taxing state to fall afoul of the nexus rules,
because of the proposal's exceedingly low nexus threshold.

The proposal's low threshold will create continuous disputes over
the presumption rules, because financial institutions will wish
to demonstrate that they are not in fact regqularly engaging in
solicitation.

Does placement of a national advertisement create nexus in all
the states?

The proposal's low nexus threshold of activity within a taxing
state is unrealistic, because without more activity within the
taxing state it is unlikely that the state has afforded any
substantial benefit to the financial institution.

Financial institutions do not care about state taxes at their
current levels; what concerns the banks is the cost of
compliance.

Paragraph 6(b) of the proposal raises several problems: the
activities should be regularly conducted before they give rise to
nexus; if independent contractors are going to cause the
existence of nexus, they should be independent contractors who
are somehow tied into income producing activities--the hiring of
outsider experts upon whom financial institutions are
increasingly relying should not create nexus; the isolated

presence of bank employees in a state not involving regular and

systematic market development should not create nexus.

What is the rule on whether a financial institution with nexus
once developed will always have nexus? Does a post loan move
from a taxing state by a financial institution's borrower destroy
nexus in the state from which he moves and create nexus in the
state to which he moves? '

Coordinate the first time establishment of nexus with a state's
rules for making estimated tax payments. Banks should not be
penalized for failure to have made estimated tax payments until

the shorthand name of the 3M hypothetical.
5




it is clear to the bank that nexus does in fact exist. The
obligation to make estimated tax payments should depend on
circumstances existing in the prior year.

Create an irrebutable presumption against the existence of nexus
regardless of whatever threshold nexus standard is established
for presuming nexus under g (A)(6)(c). Thus, if a financial
institution does not meet the thresholds set forth in fA) (6) (c),
however they may be revised, it should be irrebutably presumed
that no nexus in fact exists. An irrebutable presumption in
favor of no nexus will afford the banks a safe harbor for
avoiding the necessity of having to engage in sophisticated
compliance analysis each year.

Make the presumption of §(A) (6) (c) conjunctive and not
disjunctive, so that it would require both 100 or more bank
customer relationships and $5,000,000 in assets attributable to

the taxing state.

Utilize a different level of nexus, depending upon the size of
the bank. A lower threshold can be justified for a large bank.

Is the MTC proposal focusing its threshold on the level of in-
state activity (which is relevant) or revenue potential (which is
practical but not so relevant)--should these two standards be
confused? :

Complexity:

We do not think that the proposal will increase the overall tax
bills of banks, but it will increase complexity and compliance
costs. It would be better if representative revenues were used
to apportion the income of banks, because complexity could
thereby be reduced. Representative revenues would be revenues
which are more easily traced but which are fairly representative
of a financial institution's overall income. Also if true
uniformity were achieved, there would be less objection to the
proposal, because administrative costs would be reduced.

If you simplify the proposal by using representative révenues and
by achieving uniformity, the low threshold would not be
objectionable. ’

Simplify the receipts factor found in §(C)(2). Sourcing for the
items found in €C) (2) (a)=-(f) should all be done on the basis of
the borrower's residence. The items of income listed in €C) (2) (h)
which deals with services are relatively unimportant sources of
bank revenues. Use the rule that these items are sourced where

the services are performed.
We want more simplication--less precision.

Provide a cut off date (bright line) for determining addresses
each tax year.




Current threshold rule would require significant work to
determine if a bank is taxable any one year. Find a more easily
administrable threshold, such as a threshold based in part on
federal taxable income before state tax deductions, gross
receipts, or even bank financial reporting income adjusted for
major differences from taxable income--munies, large loan charge-

offs.

We would have too many returns to file--35 affiliated entities
doing business in 50 states creates 1750 returns.

Complexity necessarliy affects the states also, because they have
to audit. States have an equal interest in developing a simpler
proposal.

If compliance is too costly, like what would result from the
current proposal, we simply won't comply. We will take our
chances.

We cannot do the required calculations, because we do not have
the necessary data on system. One of the banks represented at
the meeting by reputation has one of the most sophisticated
information systems available. Yet this bank does not have its
accrued taxable income calculated on a monthly basis state by
state. ,

Ideally, the Multistate Tax Commission does not wish to force the
banks to develop an entirly new information system in order to
comply with the different state tax systems. The Multistate Tax
Commission needs the help of the banks to devise a fair, common
sense approach to measuring income where the banks must rely on
existing, available data.

Avoid some of the complexity of the proposal by grandfathering
earlier loans and making them exempt from the proposal. We
cannot get the initial data for these earlier loans, because this
data has been dumped.

Do not try to source trust and other miscellaneous fees. These
items are too admihistratively difficult. As a general rule, fee
income is too insignificant to be accounted for separately.

Trust companies may be an exception to this observation.

If the MTC proposal occurs or something like it, I hope that I am
out of the business of having to deal with bank taxes. I hate to
think about being forced by circumstances to be even more
noncompliant.

The GRS information data system is not that useful to extract
data from the banks' typical loan systems.




Double Taxation:

We want standard sourcing; standard nexus. We do not want to be
whipsawed by different state rules. We detect a definite
movement away from allowing only the state of commercial domicile
to tax financial institution income.

Even money center states are moving away from the commercial
domicile concept. Witness New York's treatment of Loan
Production Offices located in New York. [ed. note: New York's
tax treatment of credit card receipts reflects the fact that as
to credit cards, New York is apparently a market state.]

The MTC should study the extent to which states are currenly
taxing so-called out-of-state income of financial institutions
through market state sourcing rules.

The Factors:

The proposal employs inconsistent definitions when you compare
definitions used for the property factor with definitions used
for the receipts factor.

The MTC should not feel compelled to use the same sourcing rules
on the recipts side and the property side if both factors will
include intangibles. The receipts factor measures the market
state's contribution. [Ed. note: The logic of this comment
presupposes that intangible assets, if included in the property
factor, should reflect the assets of the financial institution
which created the income, not the income itself, which is already
sourced under the receipts factor. This suggests deposits, even
though not a balance sheet asset, should be considered in the
property factor.]

Using more than one factor (receipts) potentially creates more of
an external consistency issue, because of the various methods
states would adopt to source the specific items of the other
factors.

There should be no difficulty in sourcing assets; the difficulty
arises on the 1ncome side.

One way to simplify the reporting factors would be to use figures
derived from the financial reporting balance sheet of financial
institutions. This would avoid references to many off balance
shéet items, such as letters of credit.

The recelpts factor is in effect double welghted because of the
sourcing rules for intangibles included in the property factor.

Financial accounting standards require some fees generated on
loan transactions to adjust interest. This observation suggests
that financial accounting should be used to apportion income.
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Would the banks look favorably upon including deposits, but not
intangibles, in the property factor? ([Ed. note: Although
deposits are not an asset, they can be analogized to rental
property which under traditional UDIPTA concepts is included in
the property factor. There would be no need to capitalized the
interest (analogous to rent) paid on deposits, because the actual
value of the deposits can be determined in most cases as a sum
certain.]

Are states constitutionally required to include intangibles in
the property factor?

Throw out the property factor, because it is too complicated.
Use two factors (receipts and payroll) or 1 factor (receipts).

Make taxpayer use of the property factor to apportion income
optional with the taxpayer.

MTC's proposed sourcing rules for intangibles in the property
factor are not consistent with established law which relies on
commercial domicile or business situs to source intangibles.
This divergence affords a basis for a legal challenge.

Possibly the property factor could be limited to tangible
property but this factor itself would be proportionately adjusted
to account for what percentage of the property is represented by
intangibles which are being excluded. Thus, if only 10% of all
property held by a taxpayer bank is tangible, the overall weight
of a tangible property factor of 33-1/3% (as one of three equally
weighted factors) would be reduced 90% and the weight of the two
other factors would be proportionately increased equally.

The address presumption of §(A) (17) for determining residence is
subject to manipulation, especially in large, sophisticated
transactions.

Credit card fees should be easy to source; merchant discounts are
much more difficult to source.

Policy Concerns:

The MTC proposal potentially undoes the banking tax policy of the
Bank's commercial domicile. North Carolina for example has _
fostered the growth of its banks through the enlightened taxation
of banks. By attributing income of a North Carolina bank on a
market basis to another state, the other state is lessening the
policies of North Carolina. This effect is especially
disconcerting, because states which tax out of state banks have
not completely opened up their markets to these out of state
banks which they are taxing.

[Ed. note: A comment somewhat similar to the above was made in
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the New York meeting in the context of Indiana's new bank tax:
By taxing 100% of the income of its domiciliary banks (with a
credit for other state taxes), Indiana would negate any tax
holiday enjoyed in another state, because that means there will
be no credit available to lower Indiana's tax burden. Indiana
will have subverted the tax policy of the other state by
requiring the domiciliary bank on its out of state income to pay
the higher of Indiana's or the other state's tax. )|

Is the proposal a water's edge or non-combination reporting rule?
[(Ed. note: Not necessarily; the proposed rule only deals with
apportioning the tax base and does not directly deal with the
identity of the filing entity.]

It would be preferrable to 1mpose an apportioned capital
franchise tax rather than an income or franchise tax, which are

simply too difficult to administer.

Cross state line banking relationships pose special problems.
Consider a North Carolina bank which lends money to its Florida
affiliate which in turn lends money to one of its retail
customers. All the Florida activity is traceable to the North
Carolina deposits. Does the MTC proposal ensure that North
Carolina will get a 'full measure of income which the North
Carolina deposits have generated?

Would a transaction tax be easier to apply?

Observations on the Nature of Banking Today:

Third parties are servicing mortgage loans and banks are less
likely to do so today.

Specialized activities are being accomplished by specialized
entities rather than within the banks' corporate shells
themselves. A good example of this phenomenon is bank leasing
which is typically conducted through a subsidiary.

The banking industry has a long tradition of limiting the
offering of certain bank products to in-state (not to out-of-
state) customers.

Technical Nits:

9(C) (4)--insert the words "in the state" after the word "year" in
the third line and delete the hyphen.

9(C) (3) (b)--lease financing receivables have already been
considered; this reference is unnecessary.

f€(C) (2) (b)--define "value" specifically so all states will have a
consistent rule and will be more likely to reach a uniform

10




e

conclusion as to which state has the greatest property value.

9(C) (2) (b)--UDITPA's normal definition of value, original cost,
will not work here, because that information will not be known.

1(C) (2) (g)--banks will not know how to source merchant discount
income without the assistance of the merchant.

¥9¥A) (17)--banks will not be able to calculate the number of days
its customers resided within a particular state; the presumption
of the address will govern.

¢A) (11) and (12)--The definitions ensure that bank affiliates
will be considered financial institutions. Subsidiaries will
also be treated as financial institutions under € (a) (11) (a),
because they will be engaged in a business authorized by proper
regulatory authorities.

Written Comments:
Attached to these minutes is a copy of a written comment

submitted by Wachovia Bank & Trust Company, N.A. (per Johnathan
W. Allen).
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EXHIBIT B: 18

Letter from Sheila J. Slaughter
(California League of Savings Institutions)
(July 11, 1989)




®

CALIFORNIA LEAGUE OF
SAVINGS INSTITUTIONS

July 11, 1989

Mr. Alan Friedman

General Counsel

Multistate Tax Commission
386 University Avenue

Los Altos, Callifornia 94022

Re: Proposed Regulations for thé Attribution
of the Income of Financial Institutions

Dear Mr. fFriedman:

The California League of Savings Institutions (the "League") appreciates the
opportunity to comment on the January 1989 draft of the MTC's Proposed
Regulations for the Attribution of Income of Financial Institutions (herein-
after the "Regulations"). The League believes that the Regulations are an
improvement over the July 1987 draft regulations, and is pleased to see that
they address many of the issues raised in our letter of November 11, 1988.
This comment is therefore directed at those residual problems in the Regu-
lations which we feel still need to be addressed, and will generally not deal
with issues covered by the League's prior letters.

1. Definition of "Business of a Financial Institution." Section (A)
(11) of the Regulations contains a definition of what constitutes conducting
the "business of a financial institution." Subsection (a) defines this
phrase as including both the business that a regulated financial corporation
is authorized to conduct under state or federal law or "the business that
its subsidiary is authorized to do by the proper regulatory authorities."
The League feels that it is inappropriate to automatically classify any per-
mitted subsidiary activities as constituting the conduct of the business of a
financial institution merely because the parent is a financial institution.
In view of the fairly broad range of activities permitted for subsidiaries
of regulated financial institutions, the League believes that the Regulations
should include within the definition only the financial activities of such
subsidiaries. One way of accomplishing this result would be to make such
subsidiaries subject to the test of Subsection (11) (c), which could be done
by replacing the above quoted language with the following:

"any business conducted by a subsidiary thereof meeting
the requirements of subsection (c) below." :

2. Definition of "Loan Related Fees." While the League generally agrees
with the allocation approach contained in Section (A)(18) of the Regulations
for handling pooled loan fees, it believes that the ratio should be based upon
the interest from loans on which loan fees are normally charged, rather than
basing the ratio on all of the interest received by the taxpayer. Further-
more, the League believes that taxpayers should be permitted to allocate fees
to different categories of loans if they maintain adequate records to support
such an allocation.

980C S Seol.eceBi.e.ad
S.'e 300
Lcs A~gees CA 900450024

Teermcne 213670 €320




Alan Friedman
July 11, 1989
Page 2

3. Definition of "Deposit Related Fees." For the reasons discussed in
item 2 above, the League favors giving taxpayers the flexibility to use
different categories of deposits as the basis for making the required allo-
cation where adequate records are available to substantiate such allocations.

4. Definition of "Third Party Check Processing Fees." The League feels
that the current definition of third party check processing fees set forth in
Section (A)(20) needs to be revised to address a number of issues. As a
preliminary matter, if this category is to include fees paid to third parties
that have nothing to do with check processing, the League feels that the
existing heading should be changed to "Third Party Fees" or a similarly
generic heading. The League also favors adding a preamble to the text of the
section that sets forth a generic description of the types of fees covered by
the definition similar to that contained in the definitions of "Loan Related
Fees" and "Deposit Related Fees" (e.g., “third party fees include all fees
paid to third parties other than Loan Related Fees and Deposit Related Fees"),
as well as language specifically including fees charged for ATM transactions.
The League also believes that the definition should be expanded to cover fees
charged to any third party, regardiess of whether it is a financial insti-
tution, and that it should also cover loan servicing fees received by a
financial institution that has purchased the related loan servicing rights
but did not originate the underlying loans. It would also be helpful to make
it clear that a party purchasing a pool of loans without the related servicing
rights is to be treated as a *third party" with respect to the servicer for
purposes of this definition. :

5. Loan Guarantee Fees. As currently drafted, none of the three
definitions relating to fees appear to cover loan guarantee fees, which pre-
sumably would result in such fees being sourced to the state where the
services are performed under the rule set forth in Section (C)(2)(h)(vi).
While we doubt that this type of fee is a material item to any of our members,
as suggested in its letter of November 11, 1988, the League believes that it
would be more consistent with the destination sourcing approach generally
adopted by the Regulations to source these fees to the state of residence of
the borrower whose note is being guaranteed, rather than to the state of
residence of the guarantor.

6. Apportionment of Income From the Performance of Services.

(a) Brokerage Fees. Section (C)(2)(h)(iv) of the Regulations
apportions brokerage fees to the state in which the brokerage account is
“maintained", which term suggests the type of continuing relationship typi-
cally involved in the retail securities brokerage business. In many cases,
however, brokerage fees are received in connection with one-time transactions
( e.g., real estate transactions) in which no account is established or main-
tained by the customer. The League therefore feels that language in the
Regulations should be broadened to more clearly address such situations, by
replacing the language “and the brokerage account is maintained at . . ."
with “paid in connection with transactions handled through . . ." an office
of a financial institution located in the state. The League also believes it
important to note that notwithstanding its clear preference for a rule that
sources fee income to the state where the services are performed, we question
the wisdom of allocating brokerage fees in this manner when the Regulations
allocate other types of fee income using a destination sourcing approach.
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(b) Fees for Estate and Trust Services. The League's primary con-
cern with the approach taken in the Reguiations for apportioning fees relating
to estate or trust services relates to the allocation of fees when there are
two or more executors or trustees. Our members have indicated that where
there are multiple executors or trustees, they are rarely in a position of
knowing which executor or trustee has “"primary responsibility for admini-
stration." The League therefore favors a more mechanical approach, such as
allocating such fees on a per capita basis among the executors or trustees, or
allocating all of the fees to the first named party on the books and records
of the financial institution.

7. Apportionment Of Income From Securities. As noted in its
November 11, 1988 letter, the League remains opposed to resurrecting a
deposits factor solely for the purpose of sourcing income from securities, and
is disappointed that the Regulations have not abandoned this approach.
Besides the additional administrative burdens created by use of a deposit
factor, there is no sound policy justification for utilizing such approach to
apportion the income of financial institutions in today's marketplace. While
many of the League's smaller members still primarily rely upon deposits
to fund their acquisition of assets, an increasingly large percentage of the
debt reflected on our members' financial statements relates to non-deposit
liabilities, such as Federal Home Loan Bank advances, unsecured debt obli-
gations and secured financing, many of which involve securing the borrowing
with the asset acquired with the borrowed funds. For this reason, there is
frequently 1ittle relationship between an institution's level of deposits and
the funding of any particular asset it acquires. The League also remains
concerned that the California Franchise Tax Board will not abandon the com-
mercial domicile rule for sourcing the income from securities, therefore,
strongly urges the MTC to follow the widely accepted practice of allocating
securities income to the taxpayer's commercial domicile.

On a related matter, in our letter of November 11, 1988, the League
suggested that a distinction be made between public and private mortgage-
backed securities, with the former being treated as securities and the latter
as real estate loans. On further reflection, the League now feels that an
easier and more appropriate way to classify mortgage-backed securities is to
treat those in which the underlying loans were originated by the taxpayer as
loans, and the balance as securities. With regard to the apportionment of
income from securities issued by state and local governments, the League
believes that the approach taken in the Regulations of sourcing such income
to the state of the issuer is theoretically unjustifiable. Where a finan-
cial institution makes a real estate or consumer loan to a resident of a
particular state, it engages in a business activity that is competitive with
institutions in that state, receives income directly related to such activi-
ties, and often obtains the benefit of being able to enforce its contract in
the courts of such state. The purchase of a municipal bond, on the other
hand, can in no realistic sense be viewed as the conduct of business by the
purchaser in the state of the issuer, and the purchaser receives no benefits
from such state. The League therefore feels that state and local government
securities should be treated in the same manner as securities, generally,
and should either be apportioned to the taxpayer's commercial domicile or
thrown out.

8. Prospective Application of Regulations. The League wishes to
reiterate the comment contained in our letter of November 11, 1988, request-
ing that the Regulations, when adopted in final form, be made prospective.
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The foregoing comments were prepared by the members of the Tax Issues
Committee of the League. If the League can be of any further assistnce
in connection with the development of the Regulations, please feel free
to contact the undersigned or Michael J. Palko of Great Western Bank,
(213/852-2349).

-VYery truly yours

General €dunsel and
Senior Vice Presidernt

SJS:jer
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Wachovia

Wachovia Bank & Trust Company, N.A.
P.0. Box 3099

Wi Salem, NC 27150-3099
July 11, 1989 inston-Salem, NC 27150-

Mr. Alan H. Friedman
386 University Avenue
Los Altos, California 94022

Dear Mr. Friedman:

Re: MTC Proposed Regulation for the Attribution of the
Income of Financial Institutions

I enjoyed the opportunity to participate in the June 22
meeting in Atlanta on the above proposed regulation. It is my
personal view that it is better to participate constructively in
the shaping of these regulations as they seek to balance taxpayer
burdens with the need for state revenues,

It is my perception of the meeting that the primary areas of
concern were the untested low nexus threshold in Section (&) (6)
of the proposal and the concerns of taxpayer administrative
burden arising from apportionment complexity. The complexity
issue concern is the receipts tracing of all income and use of
intangibles in the property factor. There were numerous other
smaller concerns such as whether independent contractors should
be defined, however all points seemed to revert back to the basic
nexus and complexity issues. This letter will attempt to expand
on the major concerns raised at the June 22 meeting and offer
comments to alleviate areas of concern.

Nexus

The greatest nexus issue is having nexus without the
presence of traditional nexus features (tangible property located
within a state and employees residing in a state). Section
(A) (6) (c) basically would establish nexus (under a rebuttable
presumption) that any financial institution would have nexus if
it had a loan or deposit relationship with 100 or more residents
of a state during any tax period or five million dollars of
tangible or intangible assets attributable to sources within the
state. While this regulation obviously has yet to be tested it
appears to be an unreasonably low threshold even in the event it
was upheld by judicial review. An asset or number of customers
threshold "during any tax period" presents problems in
monitoring,
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If the 100 customer base threshold was crossed solely from
having 100 credit cards issued to residents of a state, there
appears little justification for having this situation trigger
taxability even if the rebuttable presumption provision would
negate taxation in that situation. Therefore, to base nexus
solely on a specified number of customers would not seem to serve
the best interests of a state or a financial institution when
viewed with the attendant administrative monitoring burdens.

The alternative test for assumed nexus is a five million
dollars of assets at any time during the tax period. Due to the
ebb and flow of business relationships, it appears unreasonable
to request a financial institution to monitor this five million
dollar threshold at all times during a tax year even with the
rebuttable presumption. Additionally, a five million dollar
loan portfolio to customers in a particular state is not likely
to generate that much revenue under apportionment given the
narrow interest rate spread between a financial institution's
interest bearing assets and interest bearing liabilities.

Assume five million dollars of assets are in a state during
the entire taxable year and the financial institution has a 4%
spread on the loans of five million dollars. If administrative
costs of managing the five million dollars of loans is ignored,
the state would reap $1,000 or less of tax revenue if that
state's base was $200,000 with an apportionment factor of 7% and
a state tax rate of 7%.

One should also visualize the situation where a financial
institution had loans of five million dollars to residents of the
state for 30 days or less during a tax period. Again, the
rebuttable presumption would seem to probably deny nexus, however
financial institutions need a more clear and definitive rule that
will not require constant arguments to be advanced to support the
rebuttable presumption or complex systems to monitor crossing the
asset or number of customers tests during a tax period. In order
to accomplish this, the threshold should be increased to a higher
level and targeted more at cumulative gross income rather than
the number of customers or assets. I would suggest something in
the range of $750,000 to one million dollars of the receipts used
for the receipts factor. A threshold for nexus at this level
still might not generate any sizable state tax revenue, however,
this higher amount would give stronger support to a state's
position that the state is rendering or providing valuable
services to the out~of-state financial institution and therefore
has jurisdiction to tax.
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This higher threshold would also remove many of the smaller
depository financial institutions from the burdensome
requirements to file numerous state income tax returns where
their business volume in a particular state is relatively low.
Even where this threshold was crossed for establishing nexus
there still may be little tax revenue due to either the size of
the tax base or a very low apportionment percentage. Thus a de
minimis rule is also needed for those instances where a financial
institution has a nominal base under a particular state's rules
and/or has an exceedingly small apportionment percentage.

During our meeting in Atlanta, Ben Miller expressed $1,000 as a
de minimis tax liability. It seems reasonable that a financial
institution crossing the nexus threshold of receipts discussed
above would then-have to take the additional steps to determine
tax base, the apportionment percentage and the resultant tax in
order to test whether the de minimis rule applied. Since any de
minimis rule should override nexus rules, it might be better to
place any de minimis rule somewhere other than in the nexus
section of the regulation.

There was also concern on whether the traditional nexus test
of property or employees residing in a state would override any
presumption of nexus based on business volume. For example,
should a financial institution be required to file a return
showing nominal tax because they had a storefront in a state but
had minimal business volume from that storefront or other
activities? If a de minimis rule based on actual tax liability
is adopted, then a financial institution having nexus under the
traditional test would still not be required to file a return
even though nexus had clearly been established if the tax was
less than the amount established by a de minimis test.

An alternative would be to have nexus based solely on
business volume. A business volume nexus test standing alone,
would have short comings in situations where there was a
substantial processing location in a particular state but no
receipts of any material amount from that particular state.

Because of this, I believe the traditional nexus tests are
needed and if the traditional nexus tests are not met, one then
looks to the business volume test to establish nexus. If either
the traditional nexus tests or the business volume test are met,
then a financial institution still may not be required to file a
return provided there was a de minimis tax test. This would
allow a financial institution to quickly determine whether or not
any of the traditional nexus tests or the business volume test
had been met. For any state in which the financial institution
met any of the nexus thresholds it would have to go further in
its calculations to determine whether it met any de minimis tax
liability test.
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Tax Administration

Another concern expressed at the Atlanta meeting was the
difficulty for a financial institution to know during the taxable
year when it might be required to file estimate tax payments
obtain return filing extensions or perform other interim tax
administrative acts. 1In view of this concern, it appears
appropriate to establish rules to prohibit any type of penalty
for failure to perform administrative acts prior to filing a tax
return but only for the initial year a company is taxable under
the nexus rules and the de minimis tests recommended above. It
may also be desirable to have the penalty exemption repeat itself
if a financial institution previously taxable in a particular
state is not required to file a return for three consecutive tax
periods.

Receipts Factor and Sourcing

Another major concern expressed at the Atlanta meeting was
the complexity of the receipt sourcing rules and having to
identify a source for each and every type of receipt. The banks
concerns stem mostly from the administrative burden. For ‘
example, Arla Taylor of C&S Bank mentioned that they have
approximately eight loan application systems that would require
extensive programming under the proposal and operational .
overhead. Many bank application systems are monthly systems
rather than annual systems. Our institution has over 200
categories of interest income and 400 categories of non-interest
income on its General Ledger. These numerous categories of
interest and non-interest income are necessary for various
regulatory, shareholder and management reporting analysis but are
not geared to a state sourcing concept. The numerous application
systems coupled with the huge volume of categories of book income
and monthly cycles of application systems create extreme high
burdens of compliance if each transaction in these numerous
accounts must be identified and accumulated by state under
whatever rules are applicable with the attendant programming
costs for each system and new systems to assimilate and aggregate
the tax data for all the accounts.

Interest income and gains or losses on taxable investment
portfolio securities do not in any way relate to standards of
nexus and should not be included in the receipts factor. The
banks opposition to including any income or gains on securities
in the receipts factor based on the state issuing the securities
was due to the fact that these securities are often acquired in
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Receipts Factor and Sourcing (Continued)

the open market rather than directly from an issuing state.

There connection to activities in a state seems remote. It might
appear reasonable to include those securities acquired directly
from an issuing state or if the financial institution is the
first holder, however, this presents unreasonable complexities
from a record keeping base. One should also keep in mind that
whether non-taxable receipts from federal or municipal securities
should be included in the receipts factor as a number of states
do not tax either their own obligations or federal obligations
where the tax is an income tax. '

The problem of having to trace all items of income can be
substantially reduced by limiting the receipts factor for a
depository to the major items of interest income. Under this
suggestion, non-interest income would be totally excluded from
both the numerator and the denominator of the receipts factor of
a depository. Attached to this letter is a summary of the
consolidated income of seven bank holding companies which show
that the interest on loans, interest bearing bank balances, fed
funds sold and securities sold under resale agreements constitute
68-75% of all gross income of the seven financial institutions.
The financial institutions represented on the attachment consist
of a money center bank, several super regionals and other
regionals and range in asset size from 3 billion to 75 billion.
It should be noted that credit card income usually represents 2%
or less of all income of a bank. Trust fees represent 5% or less
and all other operating income represents 7% or less of the
total income. Given that the primary source of income is from

interest on loans, interest bearing bank balances, fed funds

sold, and securities sold under resale agreements, it seems
reasonable to use only these items for determining the receipts

- factor (and for the receipts nexus test discussed above) as the

effect of all the other items would be expected to be nominal.
These items would still cause considerable administrative burden,
however that burden would be substantially less than under the
current MTC proposal which requires sourcing all non-interest
income as well as some other small items of interest.

Therefore, I would propose the receipts factor and any
receipts nexus test for a depository be limited to interest on
loans, interest bearing bank balances, fed funds sold and
securities sold under resale agreements. Interest on investment
securities would be excluded from both the numerator and
denominator of the receipts factor. The calculation would be to
first take the total book income of these items of interest
income as the receipts denominator. The numerator would consist
of each state's portion of these items based on the destination
or mailing address used for billing or state of payment source in
the event payments are made automatically. The depository's
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Receipts Factor and Sourcing (Continued)

receipts factor numerators would contain the interest income from
tax exempt loans (but not investment securities) which may be
exempt from state taxation depending upon the scheme of taxation
utilized by a state. This proposal would not remove any such
exempt loan interest from the receipts factor, however, any
exempt income would be removed from the state defined base if the
state provided an exemption. Using book income for the receipts
factor facilitates reconciling the denominator and numerators
used for apportionment. :

Property Factor

The MTC proposal for the property factor would include
intangibles. Use of intangibles in a property factor has
somewhat the same administrative burdens as attempting to source
all receipts. Most multi-state taxpayers are familiar with the
rules and sourcing for tangible property. Intangible sourcing
would produce factors somewhat similar to a receipts factor under
the MTC proposal. The MTC proposed rule appears inconsistent
with existing statutory and judicial interpretations of situs for
intangibles and could be in conflict with existing state laws for
taxation of intangibles.

I would therefore propose that no intangibles be used in the
property factor and that the property factor be determined solely
from tangible real and personal property.

Summary

In summary, only a dollar receipts volume test should be
added to the traditional nexus standard and that dollar volume
should be sufficiently high enough to prevent the filing of
de minimis returns. Second, a de minimis tax liability test of
$1,000 is needed in the event the minimal gross receipts '
threshold for nexus has been reached or nexus has been
established through other traditional means. Third, the receipts
factor for a depository should be based solely on major selected
items of interest income as it is believed they would fairly
represent the volume of business done for the balance of gross
income. Fourth, the property factor should be based solely
on tangible real and personal property. Fifth, the receipts
factor denominator should be book income of selected items before
any adjustment for income that may not be taxed by a particular
state.
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I look forward to working with you on regulations that will

. result in fair and equitable apportionment when viewed both by

state and corporate tax administrators. Please let me know if
you would like further elaboration on any of the suggestions
contained in this letter or I may be of any assistance to you and
MTC.

Sincerely,

Al

Jonathan W. Allen

/ Senior Vice President

JH/JWA
Attachement

CC: Ms. Joanne Ames
American Bankers Association
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Letter from Luc Noiset (ACIR)
(August 19, 1989)




ADViSORY

Mr. Dan Bucks

MTC

Suite 409

Hall of the States

444 N. Capitol st.

Washington, D.C. 20001 August 19, 1989

Dear Dan:

I am sending you a short note explaining a revelation of mine about
the "dual approach" to taxing multistate banks, which is discussed
in Ssandy McCray's bank tax paper. I hope that it clarifies a
number of issues. If you get a chance I would welcome hearing what
you think about it.

Thanks,

LTz

Luc Noiset




The Dual Approach is Formulary Apportionment
with a Throw-back Provision

Pure source-based taxation with formulary apportionment is
used by nearly all States to tax general business multistate
corporations. A State uses an apportionment formula to determine
the fraction of a corporation's income to attribute to itself.
The typical formula is a weighted average of three terms (1) the
corporation's in-state property divided by its total property (2)
its in-state payroll divided by its total payroll (3) its in-state
receipts divided by total receipts. The state chooses whatever
weights it sees fit and defines in-state property, in-state payroll
and in-state receipts according to situs rules, which it also
chooses. Because each state chooses its own situs rules and
weights, there are a wide varietybof apportionment formulas in use.

Critics claim that this nonuniformity imposes an unnecessary
compliance burden on business and a high administrative burden on
some states. 1In addition, nonuniformity may lead to tax avoidance
behavior on the part of the business taxpayer. Assume, for
example, that one State places a disproportionate weight on
property and payroll in its apportionment formula, while another
state disproportionately weights receipts. A business could
minimize paying state taxes if the bulk of its sales are made in
the former state and it locates all its property and employees in
the latter state. Moreover, the result is economically inefficient

since the firm's production and distribution decisions are tax

e
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rather than market determined.

It is claimed that, because of the highly mobile nature of
bank assets, tax avoidance and distortionary decision-making would
be even more likely to occur in the banking industry if formulary
apportionment were used to tax bank income. The dual approach has
been suggested as an alternative to formulary apportionment for the
taxation of bank income. Under the dual approach a state levies
its tax on the entire net income of its domestic banks, and allows
those banks a credit for taxes paid to other states. The amount
of the credit is limited to the amount that would have been paid
under the home state's tax. The state uses an apportionment
formula to define the fraction of the income of an out-of-state
bank that is earned within its borders.

The dual approach has been recommended on grounds that it will
help bring more uniformity to the system. It is argued that all

states will have an incentive to use similar (market-state)

-apportionment formulas and situs rules because apportionment

formulas will be applied only to the income of out-of-state banks.
Such formulas and rules would, typically, heavily weight the
receipts factor, and define the location of loan receipts as in the
State where the property securing the loan is located 6r where the
borrower resides. if a more uniform system could be achieved under
the dual ;pproach, then the compliance and administrative burdens
of State ta#es would be reduced, and economically inefficient tax
avoidance behavior would diminish.

We show below, however, that the dual approach will not bring

2




about a more uniform system, and, consequently, will not ease
administrative and compliance costs, nor will it eliminate
distortionary behavior. If States are allowed to freely choose
their situs rules and formulas, then the dual approach is identical
to formulary apportionment with an appropriately defined "throw-
back" provision. Such a system ensures that no income will escape
taxation (the minimum tax bill of a bank under such a system will
equal what its tax bill would be if all of itsvincome was earned
in its home state), but it will not affect a States choice of
apportionment formula. If, on the other hand, particular situs
rules and formula weights are dictated to the States for the
apportionment of out-of-state income, then this is equivalent to
requiring States to use a uniform set of rules and weights for the
apportionment of all income. Thus, apportionment formulas under
the dual approach will remain as different as they are under pure
formulary apportionment. Uniformity can only be achieved by é
compact among States, or in the unlikely event of a federal
mandate.

All this.can be made clear with some very simple algebra.
Assume there are three States, each with one home bank doing
business in all three States. We need only focus on State one,
recognizing that St;tes two and three will behave similarly. Under
formulary apportionment with a throw-back provision, State one
applies its formula to define the in-state income of each bank.
Then levies its tax, t,, on that income. In addition, the throw-

back provision says that bank one, the home bank, must also pay the




difference between the tax it would have paid on its out-of-state
income (defined by State one), if that income had been earned in-
state, and its actual tax bill on that income, if the difference
is positive. The throwfback amount, P, can be written as,

(1) P = t,(I;, + I};) - t,I5, - t;I; (if positive)

P 0 (otherwise)
Where t;, is State i's tax rate and Ia is the income of bank i
generated in State j according to State k's situs rules.

The tax revenue that State one collects from bank i, R;, is,

1
(2) R, = t,I,, + P
1
1
(4) Ry = t,I5,
There are two things to recognize here. First, the

apportionment formula chosen by State one will presumably be, from
State one's perspective, the optimal formula for achieving whatever
goals it may have. This formula may be quite different for each
State. For example, for money-center States with large home banks,
a formula that heavily weights property and payroll will tend to
generate the most revenue from those banks. If receipts are
weighted at all, they will be defined with a money-canter-state
bias (e.g. located in the State where the bank initiating the loan
is located). This may not maximize the revenue from the out-of-
state banks, but it will maximize total revenue.

In market-states, on the other hand, home banks tend to be/
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small community banks that do little or no out-of-state business.
In addition, large out-of-state banks may be generating business
there through the mail or through electronic banking machines.
These States will maximize their tax revenues by heavily weighting
the receipts factor, and using market-state situs rules to define
the locétion of receipts. Thus, a variety of formulas and situs
rules is likely under this approach. Each state will choose the
formula and rules which best fits its needs.

The second thing to recognize is that equations (2)-(4)
exactly describe the dual approach. To see this more directly,
substitute equation (1) into equation (2) to get,

(5) R, = t,I; - t,Ij, - t;Il; (when P > 0)

R, = t,I;, (when P = 0)
Where I, is total income of bank one, I = Iy + I + Igs.
This is the exact definition of the revenue collected from bank
one under the dual approach, and equations (3) and (4) exactly .
define the revenue collected from banks two and three respectively.
Therefore, the apportionment formula that was
optimal under formulary apportionment with a throw-back will
continue to be optimal wunder the dual approach. If the
apportionment formglas chosen by States differ under formulary
apportionment with a throw-back, they will differ under the dual
approach.

The argument that all States will always want to use market-
state formulas and situs rules under the dual approach is clearly

wrong. If a State uses such a system, it will be as if it is

5




apportioning its home-banks' incomes (as well as out-of-state
banks' incomes) according to market-state rules under formulary
apportionment with a throw-back. If this is not the optimal
formula and set of rules for the State, it will not use them under
formulary apportionment with a throw-back or under the dual
approach. Each State will continue to use whatever specific
formula and set of situs rules that it deems optimal, and the
problems associated with nonuniformity will continue.

Therefore, since they are equivalent, it matters 1little
whether we use the name "dual approach" or "formulary apportionment
with a throw-back." The throw-back provision explicit in the
latter name is implicit in the former. This provision ensures
that no income can escape taxation. A bank's minimum tax bill will
equal what it would pay if all its income was apportioned to its
home state, but its bill could easily exceed this amount.

Uniformity, can only be imposed on the system by federal
stétute dictating the apportionment formula and situs rules that
all States must use, or by voluntary agreement'among the States.
In such a scenario the only difference between the States would be
in their tax rates. The amounts of a particular bank's income
apportioned to each State would sum to one hundred percent of the
bank's total incoﬁe. Thus, one hundred percent of the bank's
income would be taxed, albeit at different rates.

A high-tax State could still increase its collections from
its home banks by requiring them to pay the différence between

their tax bill on out-of-state income and the amount that they
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would have paid on tﬁat income if it had been generated in-state.
But if a high-tax state did this it could become a less desirable
place for a bank to locate its home base. The bank's total tax
bill would be as if it had earned all its income in the high-tax
state. It could carry out the same level of business in every
State and lower its tax bill, by locating its home base in a low-
tax State.

Finally, if uniformity is imposed on the system by, say,
federal statute, there are likely to be some winners and some
losers among the States. For example, if the federal government
dictates that all States must use an apportionment formula that
heavily weights receipts, and dictates situs rules that define
receipts with a market-state bias (eg. located in the State of the
borrower), then money-center states will experience a sudden
reduction of their tax base. In such a scenario, money-centér
states might be expected to increase their tax rates in order to
maintain revenues.

Luc Noiset
ACIR

Washington, DC 2057
8/18/89 . :
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TO: MEMBERS OF THE UNIFORMITY COMMITTEE

FROM: ALAN H. FRIEDMAN, GENERAL COUNSEL
PAULL MINES, COUNSEL

SUBJECT: STATUS PAPER ON MTC REGULATION GOVERNING INCOME
APPORTIONMENT FOR FINANCIAL INSTITUTIONS

DATE: SEPTEMBER 11, 1989

The following memorandum outlines the major issues and industry
comments to be considered by the Committee at its September 27th meeting
in Rapid City, SD. On December 13, 1989 a public conference on the issues of
state taxation and regulation of banking will be held in Washington, DC. The
conference will be co-sponsored by the Advisory Commission on
Intergovernmental Relations, the National Conference of State Legislatures, the
National Center for Policy Alternatives and the MTC. It would be most helpful
for the Committee to now grapple with the issues raised below and provide
MTC staff with as clear guidance as possible so that the Committee's direction
can be best represented.

This memorandum begins with a general discussion of where the MTC is
currently in the development of its regulation and asks the Committee to focus
on the question of when and under what circumstances should the MTC bring
the matter to the public hearing stage. We describe the recent enactment of
the Indiana financial institutions tax which presents a market approach that
substantially differs from the approach under the MTC's current proposals.
Additionally, we have listed preliminarily the perceived advantages and
disadvantages of the approach taken 'in the MTC's drafts (formula
apportionment) and the approach taken by the state of Indiana (dual--
residence and source based--approach). Finally, you will find a catalog listing
of the several major issues for your consideration regarding the current MTC
financial institution regulation proposals.




For the convenience of your reference, we have attached (as Exhibit A) a
copy of the two MTC proposals--Sandy McCray's original draft of July 1987 and
the mark-up of that draft proposed by Phil Plant of the Bank of America. We
have also appended (as Exhibit B) to this paper a copy of Indiana's new tax
statute which governs the taxation of financial institutions.

L.

SHOULD THE COMMITTEE A RECOMMENDED APPROACH TO
THE TAXATION OF FINANCIAL INSTITUTIONS IN THE FACE OF CERTAIN
PHILOSOPHICAL ISSUES THAT REQUIRE DECISION?

This question is most important because the financial institution
regulation project is approaching its cross roads. Significant unfinished work
remains, yet there are unresolved issues inherent in the proposal which make
the desirability of currently completing the project over the short term an
appropriate subject for inquiry. At the same time we are all aware that
pressure is mounting in certain states to effect a reform of the method of
taxation of financial institutions. Three states have recently overhauled their
system of financial institutions taxation (IN, MN, NY). Other states have reform
under active consideration (AZ, MA). The opportunity to maximize the
development of uniform solutions to state taxation in this area may well be lost
without the active leadership of the Commission.

What follows under this Section I. is a general discussion of four basic
issues which are inherent in the proposal and which directly impact the ability
of the MTC to complete the financial institutions regulation at this point in
time. These issues are also dove-tailed into several subsidiary issues that will
be addressed in Sections IV. and V.

A. NEXUS (the economic presence issue): The market state
orientation of any proposal likely to be recommended by the MTC inherently
raises the issue as to whether the jurisdictional concept of "economic presence"
will survive a court challenge. The yet to be determined validity of the market
nexus rule necessarily would place states adopting an MTC recommended
regulation at some risk. The risk arises because the adopting state will be
apportioning income both in and out of the taxing state, but the state is only
likely to face a court challenge to the extent the rules apportion income in.
Thus, if the apportionment in of income is successfully challenged, a state will
have given up potential revenues through the apportionment out of income




which will not necessarily be replaced. Any MTC recommendation in this area
therefore must contain a direct warning of the risks inherent in adoption. The
Committee may wish to consider whether it is realistic to be recommending
state adoption of a market apportionment method prior to the nexus standard
having been finally judicially approved. It will take several years before the
results of any ultimate judicial test are in.

1. Step-by-Step Approach. If these concerns are valid, it is
appropriate to inquire whether there are any suitable compromises which
could enable development of innovative methods of state taxation of financial
institutions without unreasonably jeopardizing state revenues. The ideal
compromise would allow taxpayers the opportunity to challenge the economic
presence, nexus standard without unreasonably jeopardizing state revenues.
One compromise approach to consider would be for MTC to recommend that
the financial institutions regulation be adopted in phases. For example, the
regulation might first apply market apportionment principles to a limited, but
discrete, area of business of financial institutions, such as lease financing,
credit cards, real estate mortgages, commercial loans, or some other activity
which can be reasonably isolated.

Unfortunately, a review of the Alabama credit card case reflects that the
decision therein may well depend upon a construction of state law that is
unrelated to the nexus issues involved. Limiting adoption of market nexus
principles to less than all of the financial institutions industry would permit
the theory of the nexus rule to be challenged without risking substantial state
revenues if the entire financial industry were placed under the regulation at the
inception.

2. Concurrent Tax Schemes Approach. Another approach might be to
employ a concurrent tax system for financial institutions until the validity of
the nexus rule was established. This approach might maintain preexisting
taxes in force, or alternatively adopt a back-up tax based upon traditional
taxing principles, such as a franchise tax based on capital. These additional
taxes would provide that anyone paying taxes based upon the unchallenged




nexus principle would be entitled to a full (or partial) credit against the liability
of the other tax, so long as the nexus principle was not held invalid.

3. Statutory Condition Approach. A third approach might be to
secure a statutory agreement as a condition to allowing the apportionment out
of income under the market nexus rule. The statutory agreement could require
any taxpayer apportioning out income under the market nexus rule to agree, as
a condition of such apportionment, that such income would be nevertheless
subject to tax if apportioning in were subsequently held invalid and refunds
were made.

There may well better compromises which occur to you than what is
suggested above to accomplish the same objective--that is, establishing a
framework which will permit the states to continue new development of tax
. systems appropriate to modern economic conditions (in this case financial
institutions) without placing state revenues unduly at risk. Indeed, it should
be noted that the U.S. Supreme court decision in McKesson and ATA may well
afford some relief from these concerns, if the Court should grant discretion to
the states to make or deny refunds of taxes paid which are subsequently
determined to be unconstitutional.

B. ADMINISTRABILITY: A market oriented, apportioned income tax
is a significant departure from what limited state income taxation financial
institutions have had to face. Given the little exposure which banks have had
to state income taxation in general, banks will not be particularly enthusiastic
about any proposal which seeks to establish a sophisticated method of state
income taxation. Indeed, industry reaction to the MTC proposal suggests that
banks do not have developed data processing systems which would be useful to
the banks to comply with sophisticated apportionment rules of a state income
tax system. :

In addition to this industry inertia to state taxation, financial institutions
have been under immense pressure to adapt to the rapidly changing economy.
- Changes in methods of state taxation in this kind of environment are probably




viewed as another threat to survival of the financial institutions which are
subject to the tax.

These observations suggest that one way to sell a sophisticated system of
state apportioned income taxation is to simplify the immediate administrative
burden of compliance. Should the MTC proposal therefore be more sensitive to
establishing rules which are something the banks and other financials can
handle without having to gear up a major, expensive effort? As one
commentator of the MTC proposal suggested, the banks want less precision
and more practicality.

Several compromises to creating a less burdensome tax in administration
suggest themselves:

1. Should the MTC proposal attempt to source every dime of receipts?
The MTC proposal might better permit reporting taxpayers on an
electivel basis to source their income on the basis of sampling profiles
(either as to time periods, types of income or both) in lieu of tracking
each independent source of income for the entire tax year.

2. Could the MTC proposal apply the apportionment rules prospectively-
-that is, allow taxpayers to elect to apportion their income based solely
upon the application of the sourcing rules to new transactions which
occur after the effective date of the regulation? Such an election would
allow banks to develop the data needed to comply with the
apportionment rules of the MTC proposal as each new transactions was

lthis section of the narrative suggests possible solutions to making the
proposed MTC regulation less complex. These possible provisions are phrased
in terms of an election, because they could be subject to possible legal
attack unless the taxpayer voluntarily decides that he/she desires to be bound
by the rule elected. Hopefully, any elections permitted will be attractive
enough that few taxpayers will not avail themselves of the simplification
afforded by the election. The elections may accomplish therefore what
otherwise might not be obtainable if the MTC proposed regulation were to
mandate taxpayer compliance with the subject matter of the elections on a non-
voluntary basis.
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concluded.

3. Should the MTC proposal do more to promote uniformity, because the
banks are not prepared to comply with all of the differing tax laws of the
states in which they will have nexus unDer market oriented rules? The
proposal could set forth more uniform definitions and rules and leave
less to the possible local interpretation. A single reporting form and a
one stop filing system should also be considered.

C. DOUBLE/OVERLAPPING TAXATION: Financial institutions, like
most multi-jurisdictional businesses, are concerned over being whipsawed by
the states. Financial institutions resist having to be taxed under market rules
in many of the states and then being subjected to a tax under domicile rules in
the few remaining money center states. Is it realistic for the MTC to be
proposing a model regulation where the dichotomy between the market states
and the money center states has not been better resolved? Is this
circumstance really any different from what was faced with regard to heavy
industry when the MTC was first implemented or does the concentration of
money in California, New York and perhaps one or two other states makes this
problem more difficult?

Should the MTC investigate methods for ameliorating the effects of
double/overlapping taxation before pushing its proposal forward? This
investigation may be no more than educating the money center states that the
globalization of the world's financial markets has in effect made the entire
country a market for financial institutions as opposed to a domicile for
financial institutions. New York recegnizes the validity in certain contests of a
market rule approach, i.e., income derived from credit card business.
California, with the participation of Pacific Rim money in its markets may well
benefit from the development of market oriented rules of apportionment in the
financial industry.

D. SECONDARY LOAN MARKET AND SECURITIZATION: Any

market state approach to the income taxation of financial institutions based




upon formulary apportionment raises the inherent question of how to tax loans
which are properly attributable to a taxing state, but which are resold
sometime after they have been funded. Such resales can occur through
various investment mediums ranging from the sale of direct participation
interests to the sale of interests in a trust which holds a diversified loan
portfolio. '

The major issue faced by a market state imposing a formulary
apportioned income tax is whether continued taxation of the loan obligations
after they have been sold will discourage the extension of credit in the taxing
state. The argument against continued taxation of loan obligations which have
been sold into the secondary market is that there will be no one to purchase
the obligations if to do so will result in the purchaser becoming subject to
taxation in the state in which the loan was originated.

The solution to the secondary loan market issue thus far has been to
exempt most of such loans from taxation entirely. The solution of affording an
exemption does not seem entirely appropriate for a number of reasons. In the
first place, such loans are still properly attributable to the originating state.
Such state is after all the one which is most likely to be affording the creditor
the advantages of a civilized society, including a system for filing security
interests and for effecting collections of defaulted amounts. Secondly,
significant lending is occurring through this mechanism. Mortgage loans, auto
loans, credit card receivables, major loan syndications, among others, are now
significantly packaged for resale into secondary markets. Thirdly, the
centralization and globalization of the financial markets makes this trend more
likely to occur in the future. Indeed, it would seem preferable that the states
solve the issue of how to deal with the issue of the secondary loan market now
before such markets become dominated by foreign financial institutions whose
taxation by the states might well raise an additional level of concern. Finally,
the secondary loan market issue must be resolved, if for no other reason than
to avoid the manipulation potential which would exist for large, sophisticated
transactions under the exemptions which have been adopted to deal with the
problem to date. '
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The question of how to deal with the secondary loan market is perhaps
an issue which needs to be resolved before the MTC can appropriately
recommend the adoption of a market state approach. Development of a
solution to this issue will require considerable study as to how the secondary
loan markets currently operate. Possible solutions suggest themselves.

1. Tax the Transferee. One solution may well be to require out
of state holders of interests in loans properly attributable to a taxing state to
pay taxes on their loan income if their tax obligation reaches a certain
minimum level. The problem with this solution is that it may be politically
impractical to get a state legislature to adopt such a solution in the face of the
doomsayers who will predict the demise of the taxing state's available credit.

2. Transaction Tax. Another solution may be to extract a
transaction tax on the outbound sale of such loans, thereby imposing in effect
a tax on the revenue which is being moved out of state by the sale. A
transaction tax likewise would not be very popular politically, because the
incidence of that kind of tax is more easily directly transferable to the debtor.

3. Assignment of Income. A third solution may be to develop a
legal rule which will support the imputation of the loan income to the
transferor/seller as such income is realized by the out of state
transferee/purchaser. This solution offers the prospect of avoiding claims that
to tax the secondary loan market is to kill the taxing state's available credit.
Such a tax would not be easily transferable to the debtor either, because the
tax, like any income tax, would be folded into the return the financial
institution would have to receive on its lendable funds. The transactions which
exist in some of secondary loan markets may well afford a rational basis for
imposing such a tax. '

II.
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INDIANA'S FINANCIAL INSTITUTIONS TAX STATUTE.

The Uniformity Committee requested that staff provide it with a brief
description of the new Indiana statute providing for taxation of financial
institutions. Indiana House Enrolled Act No. 1625 creates what is described as
a dual system approach, i.e., one that incorporates both a residence-based and
a source based measure of tax. Indiana, the domiciliary state, imposes a
franchise tax upon its resident financial institutions' adjusted gross income
(defined by IRC Section 63) and adjusted by subtracting, among other items,
foreign source income; and then provides them with a credit for income or
franchise taxes paid to other states. The tax credit allowed to a resident
taxpayer is the lesser of either (1) the amount of creditable tax actually paid to
other U.S. state taxing jurisdictions; or (2) the amount of creditable tax that
would be due using Indiana's tax rate on the lesser of: (a) the taxpayer's
adjusted gross income that is subject to taxation by the other taxing
jurisdictions; or (b} the taxpayer's adjusted gross income attributable to the
other taxing jurisdictions under the Indiana attribution rules.2 (See Ch.2, Sec.
5.).

For non-resident financial institutions transacting business in Indiana,
Indiana imposes an apportioned franchise tax. A financial institution is
"transacting business" in Indiana, if it maintains an office in Indiana; has an
employee, representative or independent contractor conducting business in
Indiana; regularly sells products or services to Indiana customers; regularly
solicits business from potential customers in Indiana; regularly performs
services outside of Indiana that are consumed within Indiana; regularly
engages in transactions with Indian customers that involve intangible property,
including loans; owns or leases personal or real property located in Indiana;
and regularly solicits and receives deposits from customers in Indiana.

The method for apportionment of income of non-resident financial

21t should be noted that this provision ensures that sourcing rules will
be required for both domestic and out-of-state financial institutions.
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", institutions is based upon a single-factor: total receipts attributable to
' transacting business in Indiana divided by total receipts from transacting

business in all state taxing jurisdictions. The non-resident financial institution
is entitled to a tax credit:

"(a)

.... for the amount of net income tax due to the nonresident

taxpayer's domiciliary state for a taxable year if:

(b)
of:

(1) the receipt of interest or other income from a loan or loan
transaction is attributed both to the taxpayer's domiciliary
state under that state's laws and also to Indiana under I1C6-
5.5-4; and

(2) the principal amount of the loan is at least two million
dollars ($2,000,000).

The amount of the credit for each taxable year is the lesser

(1) the portion of the net income tax actually paid by the
nonresident taxpayer to its domiciliary state that is
attributable to the loan or loan transaction; or

(2) the portion of the net income tax due to Indiana under
this article that is attributable to the loan or loan
transaction.”

The credit provision for non-domiciliary financial institutions is curious,
especially when Indiana is also granting a general credit to its domiciliary
banks. Whether there is such a significant difference in credit mechanisms to
amount to discrimination against the nonresident taxpayer will need to be

addressed.

10
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COMPARISON OF MINNESOTA FORMULARY APPORTIONMENT AND INDIANA

DUAL
(RESIDENCE AND SOURCED BASED) TAX SYSTEMS.

Thus far, we are aware of two states which have adopted a market state
approach to apportioning income of a financial institution engaged in a multi-
jurisdictional business. Minnesota has adopted a straight formula
apportionment approach which is represented by the two draft regulations
which the MTC has developed to. date. Under formula apportionment,
domiciliary and non-domiciliary financial institutions are taxed by the same
procedure: by applying sourcing rules to the financial institution’s receipts,
property and payroll an apportionment fraction is calculated which is then
applied to the taxpayer's overall income to determine how much of that income
is taxable in the taxing state. Indiana adopted the dual (residence and source
based) approach which has been described immediately above. The ideologies
of the two approaches are already competing.

To assist the Committee members to begin to evaluate the perceived
advantages and disadvantages of these two approaches to market state
taxation of financial institutions, a preliminary list of such advantages and
disadvantages follows. The list is preliminary because it is neither exhaustive
nor the product of wide enough discussion and debate. Committee members
are therefore invited and encouraged to evaluate the list critically and to
suggest additional observations. In evaluating the list of perceived
disadvantages, please keep in mind that technical deficiencies of either
approach are not noted to the extent that these deficiencies can be corrected
through revision without affecting the basic intended structure of the approach
being revised.

MINNESOTA
(formulary apportionment approach)

11
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Advantages:

1. Promotion of market state perspective in sourcing income of multi-
jurisdictional financial institutions.

2. Utilization of proposed apportionment structure similar to what the U.S.
Supreme Court has called the standard by which all other formulary
apportionments are measured.

3. Consistency with the wide spread acceptance of formulary apportionment in
state taxation of multi-jurisdictional businesses among the states themselves.

4. Avoidance of special problems for states which employ combined reporting
for unitary businesses. [Ed. Chapter 5. of the Indiana statute describes the
use of combined reporting for members of the unitary group of which the
financial is a party and appears to follow the Finnegan, as opposed to the Joyce
approach as to factor inclusion of all members of the unitary group.

5. No attempt to tax income properly attributable to another state, thereby
avoiding the necessity for a credit mechanism which raises a whole set of
independent issues.

6. No potential exportation of the tax policy of the taxing state beyond its own
borders. [Ed. Indiana's dual approach does potentially export the taxing
state's tax policy to other states, because it taxes the entire income of its
domiciliary financial institutions, regardless of where earned and its tax credit
may not exceed the taxes paid to the other states.]

7. Political opposition likely to be less, especially due to item #6.
8. Internal consistency to the extent that the same principles are applicable to
domiciliary and non-domiciliary financial institutions. [Ed. Indiana's dual

approach mixes the business situs principle which justifies 100% taxation of
domiciliaries and formula apportionment which eschews 100% taxation of non-

12
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domiciliaries.]

9. Equalization of relative tax burdens between domiciliary and non-
domiciliary financial institutions. [Ed. This is probably true only to the extent
non-domiciliary financial institutions have a physical presence in the taxing
state.] '

10. Equalization of relative tax burdens between financial institutions and
other segments of business which are engaged in multi-jurisdictional
commerce. [Ed. This is probably true, because most segments of industry
would be taxed under essentially the same basic tax structure.]

Disadvantages:

A. Generation of relatively lower tax revenues from branchless financial
institutions whose physical presence is located out of state. [Ed. This really is
a comment on three factor apportionment (receipts, property and payroll)
versus a single factor (receipts) apportionment.]

B. Generation of relatively higher tax revenues from domiciliary financial
institutions whose physical presence in located within the state as contrasted
to out-of-state institutions. [Ed. The comment made immediately above is
equally apt here.]

C. Administrative difficulty in sourcing the components of the receipts and
property factors. [Ed. The comment pertains to both taxpayers and tax
administrators.]

‘D. Potential for significant lack of uniformity leading to double/overlapping

taxation due to diversity of sourcing rules which must be applied.

E. Confusion over the rules applicable to sourcing intangible property and the
income generated by intangible property.

13




F. Potential for taxpayer manipulation of the sourcing rules in large,
sophisticated transactions.

G. Promotion of conflict between the market states and the money center
states.

H. Uncertainty as to how to handle the taxation of loans sold in the secondary
markets or which are securitized.

INDIANA
(dual approach)

Advantages:

1. Promotion of market state perspective in sourcing income of multi-
jurisdictional financial institutions.

2. Easier administration for both taxpayers and tax administrators because of
the single factor (receipts).

3. Generation of relatively higher tax revenues from branchless financial
institutions whose physical presence is located out of state. [Ed. This really is
a comment on three factor apportionment (receipts, property and payroll)
versus a single factor (receipts) apportionment.]

4. Generation of relatively lower tax revenues from domiciliary financial
institutions whose physical presence in located within the state. [Ed. The
comment made immediately above is equally apt here.]

5. Resolution of uncertainty as to how to handle the taxation of loans sold in
the secondary markets or which are securitized. [Ed. This would appear to be
true insofar as the loans are generated by domiciliary financial institutions but
would not appear to be true for non-domiciliary institutions which may create

14




just as big a problem.]

6. Avoidance of a substantial double/overlapping taxation due to the credit
mechanism.

7. Equalization of relative tax burdens between domiciliary and non-
domiciliary financial institutions.

Disadvantages:

A. Potential exportation of tax policy of domiciliary state on the transaction of
business in another state by a domiciliary financial institution. [Ed. This
potential arises because of the credit mechanism.]

B. Failure to reflect all items which contribute to the production of income by
financial institutions due to utilizing only a single factor (receipts).

C. Politically more difficult to sell, especially because of item A.

D. Confusion over the application of the dual approach to combined reporting
for unitary businesses.

E. Mixture of different principles applicable to the taxation of financial
institutions by applying both the business situs principle and formula
apportionment to a single segment of industry.

F. Taxation of income attributable to another state in the case of domiciliary
financial institutions necessitating a credit mechanism which raises issues of
per state or aggregate credit, creditable taxes, limitations on the credit given,
etc.

G. Significant departure from traditional principles which govern the taxation
of multi-jurisdictional businesses.

15
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H. *Creation of the same issues involving formulary apportionment due to
the credit mechanism. [Ed. These issues necessarily arise if the credit cannot
exceed the tax which Indiana would have imposed under its sourcing rules. In
effect, it appears the Indiana approach through its credit mechanism requires
application of formulary apportionment not only in the case of non-
domiciliaries but also domiciliaries.]

I. Administrative difficulty in sourcing the components of the receipts property
factor. [Ed. The comment pertains to both taxpayers and tax administrators.]

J. *Failure to resolve totally how to tax loans which are sold in the secondary
market or are securitized. [Ed. This failure arises from the fact than any such
loans generated by a non-domiciliary financial institution will be taxed if at all
under formulary apportionment.

K. Creation of disparity in the taxation of financial institutions and other
businesses due to the different tax structures which will apply.

IV.
SELECTED POLICY ISSUES THAT NEED TO BE ADDRESSED

A. Will the money-centered states abandon their bias for a residence-based
system of taxation, if the other states adopt a source based system? If not, a
serious potential for double-taxation will exist. Will this lack of uniformity lead
to a serious threat of Congressional intervention? How will increasing
globalization of the financial industry affect these trends?

B. Given the yet unanswered issue regarding what amount of contacts
between a taxing state and an out-of-state bank will support taxing nexus, can
the money-centered states afford to abandon their residence-based approach?
Can money-center states give up revenues which will be apportioned out of
state under source based apportionment taxation when there is no assurance
under the U.S. Constitution that they can .pick up income which will be
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sourced in state under sourced based apportionment?

C. Assuming the market states have nexus over the out-of-state financials
under an economic presence theory, should the money-center states adopt a
taxing scheme that apportions out if an insufficient number of states adopt an
apportionment approach that would pick up this income?

D. What, if any, role should the MTC play if it desires to recommend a type
of apportionment which conflicts with the current approaches taken by money-
center and other states that are members of the Commission?

E. Given that Indiana has adopted its dual-based approach and
Massachusetts is possibly considering a similar approach, should the
Committee now review that approach for possible adoption?

F. Should the MTC and/or its member states be more willing to sell uniformity
in the taxation of financial institutions by making appearances before state
legislative bodies and tax study committees which are considering these
issues? In this regard, should the MTC develop a speakers' bureau which will
maintain the names of individuals who are well prepared to testify on specific
issues affecting the taxation of financial institutions?

V.
LIST OF THE MAJOR TECHNICAL ISSUES THAT NEED TO BE ADDRESSED

The Uniformity Committee also requested that staff present the
Committee with a list of issues for it to decide which, if any, should be
addressed by new language. We have broken down the various issue areas for
consideration as follows: Nexus, Coverage, Receipts Factor, Property Factor,
Throw-Out, Credit Mechanism, Administrative Feasibility, and Implementation
Timing. The entries that follow each category heading are various comments
thus far received from industry representatives both in writing and orally at
our informal regional meetings. We are still in the process of soliciting
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comments from industry. Specifically, we have solicited comments from the
non-traditional bank segment of the financial community, including savings
and loans, thrifts, brokers, foreign banks, credit unions, finance companies,
captive financials and the credit card industry. Any comments offered by staff
are noted in brackets as "Ed." comments.

In the interest of not overly complicating an already tough subject area,
we have exercised some discretion in not bringing to the Committee a
multitude of the more mundane drafting and policy issues. Any proposed
changes with regard to the "smaller stuff" will be highlighted for you in the next
draft of the regulation.

A. NEXUS ISSUES (Section (A)(6)(C)).

1. Is the nexus threshold too low when it rebuttably presumes nexus
if 20 or even 100 requisite relationships with its residents have been
established or if have $5,000,000 or more of assets attributable to in-state
sources are present? '

a. One suggestion: 100 requisite relationships or $50,000,000
in assets.

b. Another suggestion: use the traditional nexus test; if no
_traditional nexus, use a sourced "receipts" test between $750,000 and
$1,000,000. If nexus established under either one or both tests, apply a
de minimis tax due threshold of $1,000 under which no filing would be

required.
C. Use a more easily administered nexus threshold.
2. Once nexus is established, is the taxpayer obligated forever, even

though its future activities fall below the nexus standard?

3. Does nexus exist if the financial sells its credit card or loan
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portfolio, but continues to service those accounts and earn fees from the
servicing?

4, What effect should relocation of the debtor or credit-card holder
have on the nexus analysis?

5. Should a bank suffer a penalty for failure to make estimated tax
payments until it has notice of its having satisfied the requisite nexus standard
within the taxing state?

6. Should the financial institution's purchase or holding of a state's
security, whether acquired directly or on the open market, create nexus?

B. COVERAGE/EXEMPTION ISSUES.

1. Do we intend to apply the proposed regulation to credit unions,
which enjoy substantial exemption from federal and state income taxation?
Indiana picks up state credit unions which are insured by the National Credit
Union Administration. (See Indiana law at Ch.1, Sec. 17).

2. Should "diversified savings and loan holding" companies be
covered by the proposed regulation? Indiana excludes "diversified savings and
loan holding" companies.(See Indiana law at Ch. 1, Sec. 17(b).).

3. What is the appropriate definition of coverage? Compare Indiana’s
definition which is more detailed with the MTC proposal. (See Indiana law at
Ch. 1, Sec. 17. and MTC Draft Reg. § (A)(10), (11) and (12)).

4, Indiana's statute Ch. 1, Sec. 17 (D)(2)(B) includes under the
"business of a financial institution" definition leasing activities regarding real
and personal property in Sec. 18 that is the "economic equivalent” of the
extension of credit as defined by the Federal Reserve Board under 12 C.F.R.
225.25(b)(5). Should we also include that activity?

19




P

o

N

s

e

S. Should MTC's proposed regulation define a unitary business
engaged in the business of a financial institution? (See Indiana law at Ch. 1,
Sec. 18, which defines "unitary business" for the purpose of combined
reporting requirements, elimination of inter-company transactions.)

6. Indiana's statute specifically exempts certain activities from its
definition of "transacting business”. Should we also exempt such activities as:

a.

b.

Maintaining or defending an action or suit?

Filing, extending, transferring, etc. a mortgage, deed of trust,
or other security interest? :

Acquiring, foreclosing, etc. in-state property as a result of a
default under an in-state mortgage, etc.?

Selling tangible personal property in the state if such sales
are immune under P.L. 86-272?

Owning an interest in the following types of in-state property
and related activities thereto?:

(1) An interest in a real estate mortgage investment
conduit, real estate investment trust, or regulated
investment company.

(2) An interest in a loan backed security representing
ownership or participation in a pool of promissory
notes or certificates of interest that provide for
payments in relation to payments or reasonable
projections of payments on the notes or certificates.

(3) An interest in loan or other assets from which the
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interest income is attributed to the taxing state
because it arises from loans or installment sales that
are either secured by in-state property; or, if
unsecured, are made to in-state residents; or arises
from unsecured commercial loans if the proceeds of
the loan are to be applied in-state.

(4) Fiduciary activities.
(See Indiana law at Ch. 3, Sec. 8.(5) and Ch. 4, Secs. 4, 5, & 6.)
[Ed.: Items 6.a. - 6.c. appear to be derivative of typical state exemptions

from having to register as a foreign corporation under a state's business
corporation law. These exemptions should not necessarily be used to

provide an exemption against a state's income tax. Indeed, many of the

activities listed in the first three items are precisely the advantages
afforded by a state to an out of state financial institution which justifies a
charge for enjoying the fruits of an organized society. Item e raises the
whole issue of "securitized loans." Although not all of the transactions
described are actually securitized loans, that shorthand is aptly applied
to raise the general issue. It would be preferable to state the issue in
general terms, rather than to state it in all of its particulars, because
focusing on the particulars may understate the issue. In this regard, the
Uniformity Committee should decide to what extent the MTC proposal
should accommodate the sale of, and investment in, loans generated

“within a taxing state to or by third parties residing outside of the taxing

state.

f. Should MTC's proposal respond to the secondary loan
market by not restricting the ability of the taxing state's financial
institutions to resell in-state loans to out- of- state investors
without regard to the investment medium through which resales
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are accomplished? How can a taxing state preserve its right to tax
income which is properly sourced to it and which as a policy
matter should be taxed by it without unnecessarily damaging the
secondary loan market?

One banking representative's suggestion was to avoid
damaging the secondary loan market of a state by clearly
exempting "participation” loans, i.e., those loans which a lender
makes directly but then assigns or otherwise transfers all or a part
of it to a purchasing financial institution. "Syndicated" loans
would not be exempt, i.e., those multi-bank loan transactions in
which all lenders are named parties to the original loan
documentation and are known to and are in privity of contract with
the borrower. Under this kind of rule, could a syndicated loan be
converted into a participation loan by a syndicated lender selling
his interest to a participation lender? [Ed.: If a state exempts out-
of-state banks whose only connection to the taxing state is the
purchase of loans or securitized instruments attributable to the
taxing state, should the states nevertheless continue to tax the in-
state bank transferor of those instruments in order to preserve the
tax that would otherwise be lost on the future receipt of interest
income?

(For additional suggestions for exempted activities from nexus consideration,
see "Proposed Revisions to MTC's Draft Regulations” submitted by Eugene
Mason, First Bank Systems, Minneapolis, MN of April 19, 1989 included here
as Exhibit C.)

RECEIPTS FACTOR ISSUES.

One major concern with respect to the receipts factor is its attempt

to source too many types of receipts, thereby increasing a financial institution's
administrative and computer system development effort. For example,
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Wachovia Bank and Trust of North Carolina reported that it has "over 200
categories of interest income and 400 categories of non-interest income on its
General Ledger", but their computer system is not geared to a state sourcing
concept. One suggestion is to throw-out all non-interest income from the
receipts factor. (See letter of July 11, 1989 from Jonathan Allen of Wachovia
appended as Exhibit D. Allen summarizes in his letter a study of the
distribution of types of gross income generated by surveyed bank holding
companies. Allen presented these figures to support his suggestion to limit the

~ receipts factor to interest bearing items only.)

a. One recommendation suggested that all items of receipts
described in the MTC proposal at § (C)(2)(a) through (f) be sourced
to the borrower's residence. Additionally, the items of receipts
described in § (C)(2)(h) were described as a relatively small
percentage of a bank's income which could justify sourcing them to
the place of performance. [Ed. Give the bank the option to source
non-interest receipts either in the same proportion that the
aggregated receipts are allocated to the state under (C)(2)(a)
through (h) or to the state of performance as set forth in (C)(2)(h).

If the MTC proposal would permit this option, we may have
to exempt specific types of institutions from these rules.

2. It is suggested that the receipts numerator and denominator, as
well as any receipts test for nexus purposes, be derived from book figures, with
the reason given that such would facilitate reconciling the numerator and
denominator figures used as cost figures are not readily available.

3. Receipts are double-weighted in the MTC proposal, because the
same sourcing rules for intangibles and income from intangibles are used in

the property and receipts factors.

4. One suggestion to avoid the complexity is to use only a two-factor
(receipts and payroll) or a one-factor (receipts.
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5. The address presumption under (A)(17) is subject to manipulation
with respect to large transactions.

D. PROPERTY FACTOR ISSUES.

1. Exclude intangibles from the property factor, as the inclusion is
inconsistent with the concept of sourcing intangibles to the commercial
domicile of the taxpayer. [Ed. It may not be inconsistent with sourcing
intangibles to their business situs.]

2. The property factor should include deposits, because they are
significant to the production of income. [ed. Although deposits are not a
balance sheet asset, neither is rental property which is considered under
UDITPA property factor at a multiple of 8 of the rent paid. Banks rent deposits
by paying interest. It would not be necessary to adjust interest paid by a
multiple, because the actual value of deposits generating the interest can in
most cases be calculated as a sum certain.]

3. Make use of the property factor optional to the taxpayer.

4. Original cost, as opposed to current federal tax basis, should be
used for valuing property. See (C)(3). [Ed. What problems exist with using
original cost, as opposed to federal income tax basis, and how could intangible
property be valued? Do financial institutions actually maintain their records
consistent with the comment being made?]

5. One suggestion was to limit the property factor to real and tangible
personal property, but to proportionately adjust this factor to take into
consideration the amount of intangible property being excluded. For example,
if only 10% of the total property is represented by tangible/ real property, then
the overall weight of the property factor (33 1/3%) would be reduced by 90%
with the remaining two factors being proportionately increased. [Ed. ?]
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E. CREDIT CARD INCOME ISSUES.

1. One participant observed that income received from fees and
interest arising from the issuance of credit cards is relatively small. See
attachment to Attachment D. New York without a large credit operation within
the state takes a market state approach and apportions credit card interest
income to the domicile of the credit card holder. South Dakota with a very
large credit card operation takes a money center approach and imposes its
bank tax on 100% of its domiciliary financials' credit card income, regardless of

' ‘the location of the card holder. Is there a sound policy reason why credit card

income should not be treated the same as other types of interest and fee
income for allocation or apportionment purposes?

2. Should the MTC proposed regulation be phased in with the
treatment of credit card income being one of the last items of income to be
sourced under market state rules?

F. THROW-OUT ISSUE.

If the financial institution is not "taxable in a state" under the definition
of § (A)(17), how are the factor numerators and - denominators affected? [Ed.
Sections (C)(2)(1), (C)(3)(j) and (C)(4)(a) provide for a throw-out from the
numerator and denominator of receipts, property or payroll, respectively, of the
factors in a state that lacks jurisdiction to tax. Is this the desired approach? A
state is defined to include a foreign country for the purpose of this provision.]

G. CREDIT MECHANISM ISSUES.

[Ed.: Based on language contained in recent U.S. Supreme Court cases,
a credit for taxes paid to other states is an important factor to defend a taxing
statute from a Commerce Clause challenge. See, the D.H. Holmes and
Goldberg v. Sweet cases. This is especially true for unapportioned taxing
schemes.
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Indiana's bank tax scheme, which imposes a franchise tax on 100% of
the resident bank's income, provides a credit for taxes paid to other states is
thought necessary to comply with the Commerce Clause. See the Court's
reference to the effect of the existence of a credit in the Holmes and Goldberg
cases. Under the current proposals being considered by the Committee, no
credit mechanism should be required to save them from a Commerce Clause
challenge, because we are dealing with an apportioned tax scheme whose
design premise is not to result in an excess of 100% of the net income being
subject to tax, assuming all states have adopted substantially the same taxing
methodology. This basic assumption, however, clearly disregards the current
approach of the money-center states; and, in fairness to the financial industry,
this circumstance should be considered by the Committee when it suggests the
tax policy that the member states should follow. A limited credit might be
proposed therefore for financial institutions domiciled in a money center state
for a limited transition period.]

The credit mechanism with respect to a nonresident under the Indiana
statute is limited solely to the domiciliary state's tax that has been applied to
the interest income attributable to loans in excess of $2,000,000 which have
been sourced to both the Indiana pre-apportionment tax base and the
domiciliary state's pre-apportionment tax base. One issue to look further into
is whether this credit is broad enough to meet Commerce Clause scrutiny.

H. ADMINISTRATIVE FEASIBILITY ISSUES.

1. Compliance costs caused by the regulation will enormous in
relation to the revenue result. A more simple method, without the necessity of
tracking all types of receipts, is necessary to get achieve compliance. An
institution with 35 affiliated entities possibly would have to file 1750 returns.
The data sought for the regulations is not available on current data bases used
by the institutions for business purposes. Use of existing data should be the
goal of any apportionment system. [Ed. We have seen some statements that
suggested computer system development to capture income-source information
would cost one institution in excess of $700,000.]

2. The concept of a one-stop, filing and payment point merits some
thought.
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L. IMPLEMENTATION TIMING ISSUE.

Should the Committee explore developing a trigger mechanism to
implement the proposal which would require satisfaction of a condition

-precedent before the Commission would commit to recommending to the states

any given bank tax system? For example, in order to promote the uniformity
we all seek, a Commission recommendation might include the requirement that
a certain minimum number of states first commit to adopt the recommended
approach before it became an MTC proposal. In this manner, the
Commission's attempt to achieve uniformity among tax systems will be
promoted and, at the same time, the substance of the Commission's preferred
approach, whatever the approach, will still be made publicly available for
consideration by the states.

SCHEDULE OF EXHIBITS:

"A"--The two MTC draft proposals: 07/87 (S. McCray) and 01/89 (per
revision of Bank of America's Phil Plant).

"B"--Indiana Financial Institutions Tax Statute.

"C"--Comments of First Bank Systems, Minneapolis, MN, of 04/89 (per
Eugene Mason).

"D"--Comments of Wachovia Bank and Trust, Winston-Salem, NC (per
Jonathan Allen).

27




EXHIBIT B: 22

Letter from Marvin C. Umbholtz
(Credit Union National Association, Inc.)
(November 20, 1989)




- Credit Union National Association,Inc. ®

805 15th Street. NW. Suite 300. Washington, OC 20005-2207. 202-682-42C0 o)

November 20, 1989

Mr. Paull Mines, Counsel
Multistate Tax Commission

944 North Capitol Street, N.W.
Wwashington, D.C. 20001

Re: MTC "Proposed Regulation for the Attribution of the Income of
Financial Institutions”

Dear Mr. Mines:

I would like to express our association’s continuing interest in the
Multistate Tax Commission’s project to develop a proposed model financial
institution tax regulation. The "market approach” to taxing financial
institution income envisioned by the proposal is revolutionary and could
dramatically affect business decisions made by for-profit financial
institutions such as banks and savings and loan associations. The Multistate
Tax Commission is to be commended for its recognition of the significant
public policy consequences of the proposal and for developing procedures for
public comment and discussion.

ST

Credit unions are an entirely unique sector of the financial services
community. Organized under the Federal Credit Union Act (12 U.s.C. 1751
et seq.), forty-seven state acts or the Puerto Rican credit union law, credit
unions are the non-profit alternative to the for-profit financial services
sector. Credit unions are member (consumer) owned and democratically
controlled cooperatives that provide consumer-oriented personal financial
services. Creodit unions are organized without capital stock and operated fer
mutual purposes and without profit. The combined assets of all credit unions
are less than the nation’s largest bank. Nearly eighty percent of all credit
unions are $10 million or less in assets.

Federal credit unions are exempt from federal and state income or
franchise taxation (12 U.S.C. 1768). As of June 1989, our research reveals
that only two states require domestically-chartered credit unions to pay a
corporate income tax; five impose a franchise tax. The vast majority of
states and the federal government do not impose these taxes on state-¢
credit unions. (26 U.S.C. 501(c)(14).) /Gg\ VE,
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In contrast to traditional for-profit corporate income taxation, the
Multistate Tax Commission model proposes a "market approach," essentially
linking the tax with a service and the location at which that service is
delivered. Historically, tax exemptions are based on a "purpose test" and
have no linkage to specific services or products. We are concerned that the
MTC proposal does not accommodate the purpose-tested tax exempt treatment of
credit unions.

While there is no indication that it is the proposal’s intent, the
broadly written language defining "Exercising a Corporate Franchise or
Transacting Business in a State," "Business of a Financial Institution," and
"Financial Institution" could inadvertently lead a state revenue department to
attempt to administer the proposed tax regulation’s provisions on non-profit,
tax exempt credit unions.

CUNA would favor inclusion of a statement that the tax regulation does
not apply to credit unions. The imposition of income taxation on credit
unions, whether inadvertent or by design, is no ordinary issue for our
association, our fifty-two state leagues and the nation’s 15,000 state and
federal credit unions. Now more than ever, this country and its citizens need
a non-profit alternative like credit unions. Protecting the special role of
credit unions is our association’s number one public policy priority.

Thank you for providing this opportunity to participate in the
Multistate Tax Commission’s proposed tax regulation model development process.
Please consider our interest in this project to be continuous throughout its
development. I will be participating in the "State Taxation and Regulation of
Banking: Time to Reform?" workshop on December 13th cosponsored by the MTC,
National Conference of State Legislatures, National Center for Policy
Alternatives, and Advisory Commission on Intergovernmental Relations and would
welcome the opportunity to discuss this matter in more detail at that time.

If you have .any questions or desire additional information, please do
not hesitate to contact me.

Sincerely,

Myi . the

Marvin C. Umholtz, Vice President
State Governmental Affairs
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Re: Multistate Tax Commission: Financial Institution
Regulation

Informal Discussion--December 12, 1989 at 1:30 p.nm.
Conference Room 211, Hall of the States

444 No. Capitol Street, N.W.

Washington, D.C. 20001

Dear ***

The Multistate Tax Commission has now arranged to sponsor an
informal discussion of the proposed financial institution
regulation which it has developed thus far. We have scheduled a
participatory discussion meeting beginning at 1:30 p.n. on
Tuesday, December 12, 1989, in Conference Room 211 of the Hall of
the States, 444 No. Capitol Street, N.W., Washington, D.C. 20001.

We selected December 12, 1989, as the date of our discussion
meeting, because that date precedes by one day the NCSL, ACIR,
MTC and NCPA jointly sponsored conference in Washington, D.C.,
"State Taxation and Regulation of Banking: Time for Reform?" Our
scheduling will permit one inclusive trip for those who wish both
to attend this important conference and also to participate in
MTC’s formulation of an apportionment regulation to govern the
financial industry. (A brochure describing the Conference is
enclosed for your ready use.)

The Conference and the MTC’s financial institution
regulation project reflect the increased interest which the
states now havé to develop a specialized industry regulation to
govern the state taxation of the financial industry. We,
therefore, also expect representatives of state tax
administrators who are attending the NCSL, ACIR, MTC and NCPA
sponsored Conference also to attend our informal discussion
meeting.

If your group or company c¢ontinues to have interest in
impacting the MTC’'s regulation development, now is the time to do
so. While domestic, commercial banks have participated in
several similar discussion meetings, this is the first timé€ a
discussion meeting has been held to solicit comments from the

H‘ﬁ Norh C(:::l. Street, NW. New York Audit Office: Chwcago Audit Office Houston Audit Otfice
Suite 409 25 W. 43rd Street. Suite 212 30 W. Washington, Suite 1000 One Park 10 Place. Suite 128
Washuingion, 0.C. 20001 New York NY 10036 Chicago. lllinois 60802 Houston, Texas 77084
(202) 624-2699 Telephone (212) 57S-1820 Teiephone {(312) 263-3232 Telephone (7 13) 492-2260
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other important segments of the financial industry, including
credit cards, savings institutions, finance companies (captive
and non-captive), the securities industry and foreign banks.

The purpose of the informal discussions will be to solicit
your group’s or company’s comments or concerns about the MTC

financial institution regulation project and otherwise to
exchange views on the issues raised by state taxation of the
financial industry. The MTC believes it can learn from your
comments. The MTC also believes it will be able to clarify its

preliminary proposal so that you will have a better understanding
of it.

In order that we may make appropriate arrangements for
seating and -refreshments, would vyou please advise Ms. Sylvia
White at (202) 624-8699 during normal working hours, Eastern Time
Zone, as to who will attend the MTC informal discussion on
December 12, 1989, beginning at 1:39 p.m. Feel free to contact
me also if you have any questions or comments about this informal
discussion.

The MTC eagerly anticipates your possible participation in
the informal discussion.

Very truly vyours,
Multistate Tax Commission

By

Paull Mines, Counsel

uc\finregnb.inv
11/89

List of addressees to which the foregoing was sent:

1. Ms. Sheila J. Slaughter
-General Counsel and Sr. V. President
California League of Savings Institutions
9800 S. Sepulveda Blvd.
Suite 500
Los Angeles, CA 90045-0054
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2. Mr. Brent Frost
Glendale Federal Bank
21@ W. Lexington
Glendale, CA 91209

3, Ms. Colleen Kelly
Credit Union National
Association
805 15th Street, N.W.,
#300
Washington, D.C.
20005-2207

4, Mr. Michael Palko
Sr. V. President
Great Western

Financial
Corporation
8484 Wilshire Blvd.
Beverly Hills, CA
90211

5. Mr. Tim Jones
VISA USA, Inc.
P.0O. Box 8999
San Francisco, CA
94128

6. HMr. Robert Williams
Mastercard
International
888 Seventh Avenue
New York, NY 10106

7. Mr. David Danovitch
National Council of
Savings
Institutions
11901 15th street,
N.W., #400
Washington, D.C. 20005

8. Ms. Diane Casey
Independent Bankers
Association
of America
One Thomas Circle,
N.W., #950
Washington, D.C. 20005

lo.

11.

12.

13.

14.

Ms. Mary Pfaff
HMortgage Bankers
Association
of America
1125 15th Street,
N.W., #700
Washington, D.C.
20005

Mr. William Larsen

Securities Industry
Association

185¢ M Street, N.W.,
#550

Washington, D.C.
20036

Mr. Robert McKew

American Financial
Services
Association

1191 14th Street,
N.W., #400

Washington, D.C.
20005

Institute of
International
Bankers

¢/0 Mr. John L. Carr,
Jr.

Shaw, Pittman, Potts
& Trowbridge

2300 N Street, N.W.

Washington, D.C.
20037 ’

Mr. Don Weeks

U.S. League of
Savings
Institutions

111 East Wacker Drive

Chicago, IL 69601

Mr. Coley O’Brien

U.S. League of
Savings
Institutions

1709 New York Avenue,
N.W., #8091

Washington, D.C.
20006
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Additional addressee

(added 11/28/89)

Mr. Phil Plant

Vice President & Assistant
General Tax Counsel

Bank of America

Tax Department 3245

P.0. Box 37000

San Francisco, CA 94137
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NOTICE

A PARTICIPATORY DISCUSSION MEETING ON THE MTC DRAFT FINANCIAL
INSTIUTIONS REGULATION IS SCHEDULED TO BE HELD ON TUESDAY,
DECEMBER 12, 1989. YOU ARE INVITED TO ATTEND THIS IMPORTANT
MEETING WHICH WILL OCCUR ONE DAY PRIOR TO THE NCSL, ACIR, MTC AND
NCPA JOINTLY SPONSORED CONFERENCE, "STATE TAXATION AND REGULATION
OF BANKING: TIME FOR REFORM?" THE SPECIFIC DETAILS OF THIS
PARTICIPATORY DISCUSSION MEETING FOLLOW:

TOPIC: MTC DRAFT FINANCIAL INSITUTION REGULATION
DATE: TUESDAY, DECEMBER 12, 1989
PLACE: CONFERENCE ROOM 211, HALL OF THE STATES, 444 NO.
CAPITOL, N.W., WASHINGTON, D.C.

o TIME: 1:30 p.m.

( MORE INFORMATION: PAULL MINES, COUNSEL, MULTISTATE TAX

- COMMISSION, 444 NO. CAPITOL, N.W., #409, WASHINGTON, D.C.
20001, TELEPHONE (202) 624-8699.

uc\finregnbh.not
11/89

(---«/ ' Headquarters Office:

444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office: Houston Audit Office: .
Suite 400 25 W. 43rd Street, Suite 212 221 N. LaSalle Street, Suite 1908 15835 Park Ten Place, Suite 104
Washington, D.C. 20001 New York, NY 10038 Chicago, iL 60601 Houston, TX 77084

Telephone (202) 624-8688 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 462-2260
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MEMORANDUM
TO: Members, Uniformity Committee
FROM: FPaull Mines, Counsel
SUBJECT: Informal Discussion Meeting on the MTC Draft Financial

Institutions Regulation
DATE: November 22, 1989

Attached is a copy of a letter we have mailed this date to
various persons in the non-commercial banking side of the
financial industry. The letter invites these representatives,
primarily industry tax lobbyists, to attend a participatory
discussion meeting on the MTC financial institution regulation
project one day prior to the NCSL, ACIR, MTC and NCPA jointly
sponsored conference, "State Taxation and Regulation of Banking:
Time for Reform?” The MTC discussion meeting is specifically
scheduled for Tuesday, December 12, 1989, beginning at 1:30 p.m.
in conference room 211 of the Hall of the States, 444 No. Capitol
Street, N.W., Washington, D.C. 20001. The discussion meeting
will solicit -comments from some of the segments of the financial
industry which have not yet reacted to the MTC proposal.

We wish to advise you of this scheduling so that should you or
any of vyour colleagues be planning to attend the December 13,
1989, Conference, you could give consideration to attending the
discussion meeting also on December 12, 1989. We hope that some
of you will be able to participate in this important discussion
meeting with financial institutions representatives on the non-
commercial banking side.

Please do not hesitate to call if you have any questions or
comments.

uc\finreguc.inv

11/89
Headquarters Office: . i
444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office: Houston Audit Office: )
Suite 408 25 W, 43rd Street, Suite 212 221 N, LaSalle Street, Suite 1908 15835 Park Ten Place, Suite 104
Washington, D.C. 20001 New York, NY 10038 Chicago, IL 60801 Houston, TX 77084

Telephone (202) 624-8698 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 492-2260
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il FIRST COMMERCE

December 20, 1989

Mr. Paul Miles

Multistate Tax Commission
444 North Capital Street N.W.
Suite 409

Washington, DC 20001

Dear Sir:

I am writing in response to your proposed regulations for the Attribution of
the Income of Financial Institutions. First Commerce Bancshares, Inc. is a
multi-bank holding company located in Lincoln, Nebraska with approximately $1
billion in assets. Our largest bank subsidiary, the National Bank of
Commerce, currently has approximately 100,000 credit cards outstanding with
$53.5 million in receivables on those cards. Any credit card operation of
this size is going to have a small number of cards in all 50 states just due
to people moving around the country. Over 70% of our cards though are
located within just three states. Your current proposal would require us to
file tax returns in 41 different states.

It would cost First Commerce $350-500 in accountant fees alone to file a state
tax return. This does not include employee costs and computer costs to
generate the information required to file the return.

On a separate attachment I have made several assumptions and tried to estimate
what kind of state income taxes could be generated to a state with 100 of our
cards in their state. I computed that maybe the taxes generated could range
between $220-300. As I just said, it would cost Firs:t Commerce $350-300 of
expense to our accountants to generate that income.

In my calculations on the attachment, I ignored the fact that most states
allow corporations to exclude interest on U.S. Government obligations from
state taxable income. This creates a taxable loss for First Commerce, yet we
would still be required to file a tax return in 41 different states and pay
our accountants $350-500 per return or approximately $20,000in total). I have
enclosed as support to my comments Page 1 from our 1988 Federal Tex Teturn and
the front page from three states we already file in. As you{gﬁgisée: éven .
though we file the returns as required, there are no income “taxes generated tg

s
;

any of the states. /
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Mr. Paul Miles
Page Two
December 20, 1989

In closing, I sincerely hope you reconsider your proposals. I do not believe
your proposals would generate substantial amounts of income taxes, yet they
would be a financial hardship on the financial institutions affected.

Sincerely,
FIRST COMMERCE BANCSHARES, INC.

Donald Kinle¢
Vice President




ESTIMATED STATE INCOME TAXES GENERATED

ON 100 CREDIT CARDS

RECEIPT FACTOR:

100 cards @ $543 average balance/card
Interest rate on receivables

Gross interest income/year

100 cards @ $12 annual fee

TOTAL GROSS INCOME on 100 cards

Estimated First Commerce Gross Receipts

Apportionment Factor

PROPERTY FACTOR:

100 cards @ $543/card

Estimated total receivables of FCB
Other Property
TOTAL PROPERTY

Apporticnment Factor

Average of two apportionment factors

State Taxable Income based on
projected federal taxable income
of $15,000,000

Average tax @ a rate of 5%
Average tax @ a rate of 7%

354,300 avg. balance
—x18%

1.200
$10,974

120,000,000
.0091%

$54,300
$53,491,417
$111,491,417
~0487%
.0289%
s4,350

8220
$300




l m1 1 20 U.S. Corporation Income Tax Return OMB No 15450123
Depariment of the Treasury | Fo7 Calondar yuor 1988 or tax yoar beginming _____.......... L1988, ending . ... ... as .. ﬂ@BB
imernsl Revenue Service > For Paperwork Reduction Act Notice, sae pags 1 of the Instructions.

l Chech if g== Use Name B Empleyer identitication Aumbder

»»»»»» lw-dll'd"wﬂ"% ::Ed rs? Cormnvmevee 'Eanc; beves Zoe. £ Sebs ¥7-06p 3029
Personal holding co. Other. | Number and sireet (or P.O. boa number It mad i not deiive d 1o sireet a0dress) L Date mcorpotated
‘ aman M [P O. Box 2408 /985
'{una‘:‘eg:.c print City u-lm. state, and ZiP code F Total assets (See Speciix imingions.)
instructsons) 0 § ot type. /:nca/n &t586'0/ - Oollars Conts
€ Chech appicable beses: (13 [ ] Indiat return (2)[ ] Finat retura (3) ] Change in sddress $ 96'# 22 é 63___
l 18 Gioss receipts of sales| [ I Less returns and allowances| | Jesai» el ° ”
2 Cost of goods sold and/or operations (Schedule A) e . L2 Dokedate s
3 Gross profit (line Iclessline2) . . . . . O - ) ]
: ' 4 Dividends (Schedule C,line19). « v v v v v v 4 4 e e e e e e e e e e e 4 /
E LS Interest . . . . Lo e e e e e e e e e e e > /
3GGrossrents............................5 [

l Z | 7 Grossroyalties . . .- . e e e e e e e e e e Vi \ '

8 Capital gain net mcome(attach separale ScheduleD) . e P - | :
9 Net gain or (loss) from Form 4797, Part Ii, line 18 (attach Form 4797) PO | \
10 Otherincome (see instructions—attachschedule). . . . . . . « . ¢« « ¢ « o o & Q e

I 11 Totalincome—Add lines 3 through 10andenterhere . . . . . . . . . . . . . » 11| /74 S8 894
_ |12 Compensationof officers (Schedule E) .+ . . . . . 4 . . 4 e s e w e . 1200 heol e )

' ¢ |13a Salaries and wages | I___] bLessjobs creditl | lecBalance» [13c¢

I §14Repairs.............................14
T 15 Baddebls. . . . . . vt . e e e e e e e e e e e e e e e e e . o |15
136 Rents . . . . . 4 v vt e e e e e e e e e e e e e e e e e e e . .16

’jl7Taxes..............................17

I_I:lalmerest........ B ||
% 19 Contributions (see instructions for 10% llmltatlon) e 2
2 120 Depreciation (attachForm4562) . . . . . . . . . . L20
€ 121 Less depreciation claimed in Schedule A and elsewhere on return .. L2 21b

22 Depletion . . . v v v v e e e e e e e e e e e e e e e e e e e e .22
2023 ADVErISINE . .« v v v e e e e e e e e e e e e e e e e e e e e e e o2
S (24 Pension, profitsharing, etc.,plans . . . . . . v e . . e e e e e e e e e e . 28
: 25 Employee benefit Programs . . .+ « « + . o+ & 4 e o 0 e b e e e o s o o 25
£ |26 Other deductions (attach schedule) . .. e e e e e e e . .26 A
T |27 Totaldeductions—Add fines 12through 26andenterhere. . . . . . . . ...» |27 2938355st
2 |28 Taxable income before net operating loss deduction and special deductions (line 11 less line 27) , | 28 _&_-22.3,@__
& 129 Less: aNet operating loss deduction (see instructions) . . . . . . . |[29a 722.(_'1111._%
b Special deductions (Schedule C line20) . . . . . . . gsu £3 330 29¢ 54 9¢¢
30 Taxable income (line 28 lessline29¢). . . . . . . 0| AJ5263
31 Totaitax(Schedulel). . . . . . « . « « . 31 721
# {32 Payments:a 1987 overpayment crodited 10 1988|328 | & ‘/-ZZLJWWW
S | b 1988estimated taxpayments . . [32b1 5 /So o /
E | ¢ Less 1988 refund applied for on Form 4466 32¢[( 700 pool )¢ nain|32¢ 5/92,.3_3.
& | o TaxdepositedwithForm7004 . . . . . . . . . « . |32
@ | 1 Credit from regulated investment companies (mach Form 2439) . 132 -
% | g Creditfor Federal taxon fuels (attach Form 4136) . . . . 32z - | S /197 813
- 33 Enter any penalty for underpayment of estimated tax—checkauf Form 2220 is attached . {33 =
34 Tax dus—I!f the total of lines 31 and 33 is larger than line 32h, enteramountowed . . . . . L34 -
35 Overpayment—If line 32h is larger than the total of lines 31 and 33, enter amount overpaid . . _25___\1&3;?&__
36  Enter amount of line 35 you wanl: Credited te 1989 estimated tax > F/2 K9 | fefunded > | 36 ‘
Under uulun of penwy 1 aeclare that { have examuned Iis return, including u—&mNnymg schedules and slalements, snd Lo the best of my kw and
Please bebrel, 118 . Dectaratiop of praparer {other (han Lazpayer) 18 based on all information of which preparer has sny
Sign .
Here ): ) s
grature of ot es) ste Trlle
ot Date Preparer’s s0nal sacunty number
et ) 9/"’/!7 Cimmpored [ | 506 60 9813
Uut;::l;’ vw';*w"o uche Ross & Co. £l Ne. B 13 i 1939741
and sddrens 1040 NBC Cent incoln Nebraska DPeode »  68508-1469

~,
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1988 Form 112 - Colorado State
Corporation Income Tax Return

or other tax year begimning

, 1988, ending W19

Name . Account mamber (Colo. 1.D. No.)
ﬁt‘,:j_‘ C’n-nmgv;g_ @ncshavc.s y;c . hd
Nurnber and Suroet i ) o/~ 2 &P
Po. ng 8_?& _ . Foderal employer LD. Number
. {Caty, Sute 2P Code °
I Lincotn Mo 6850/ #7- GLr3oas
® A.This renmn is being filed for:

[ (42) A corporation not spportioning income; . .

(43) A corporation doing an intersiate business apportioning income under the Colorsdo Income Tax Act (Schedule A. Page 2);
[0 (44) A corporation doing an intersiate business spportioning income under the multistate compact (Schedule AS4);
() (45) A corporation electing to pay 8 tax on its gross Colorado sales under the multistate compact;

: (0 (46) An'S corporation (stach Schedule S);
[ 47) A foreign sales corporstion. COMPLETE QUESTIONNATRE AT TOP OF PAGE 2 OF THIS FORM
Business code number | 1. Fedenal Lazable income from Form 1120 or 1120A or ordinary income &om Form 11208 ........ 1RVL 4 3§ZQ/,3 l
per lederal retum Modlfications Increasing federal taxable income:
2. Federa! net opersting loss deduction 02 762 6/
7329 __| 3. Colorado income wz deduction 3 =
o Give year corporation | 4. Other sdditions, arach explanation /ax=¢Xevnpt iwdevest ([ 732729
began doing business | S, Towl line of 2, 3, end 4 s \3083,890
In Coborado 6. Total lines 1 and § ' 6|2 vv SOl
s /98¢ Modlfications decreasing federal taxable income: 7
oo e ber g | 7 Exempt foden interest, explain . 4: 5. Gou'tinderect o[/ om eay
7] this return is Sied 8. Colorado income 1ax refund o
under extension, | - Other subtactions, anach explanation » 9 -
10. Total of lines 7, 8 and 9 . 10( 210
Give axtended due date. |11- Modilied federal taxable income, line 6 minus line 10 sl Z,E%J«? zj
12. Colorado taxable income before net operating loss deduction 12 g2
-18-89 13. Colorado net operating loss deduction o3 (03,3 )
—————[14_Colondo taxable } line 12 minus line 13 14 (o7 903
TAXRATES 15, Tax (rates at left). Check (Jif from Schedule 112-TC oo O 818
+ Foryears begimning 16 New business facity credit from Form 112 NFC woe. #16
before dy 1,198 |19, Ol investment x credit from Form 112-CR 017
W Bat 113, New invesoment ux crait Form 112.CR Y A
' '“ 19. Enterprise zome invesiment credit from Form 112-CR .. 19
Baiance 20. Enterprise zone employee cradit from Form 112CR woeee o0 20
: 21. Other crediss, explain » 2]
- Foryoars beginning |22 Tolal credits, lines 16 dwough 21 22
on or aler July 1, 1988 [23. Net wax, line 15 minus line 22 23
Iaxable Income  Bate (24. Invesument credit recapuure ., o U
18t $50,000 5% {25. Towl of lines 23 and 24 23
Balance 5.5% |26, Pryments and credits on estimated tax .26
27, Pryments on exiension of time for filing ® 27
Make checks payabie 10 |53 Toul of lines 26 and 27 28
:’;"‘;"“’“"d 29. Balance due, kine 25 minus line 28. Inchude penalry (96) o $ nd
Reverue ¥ nesi (9N e$ , if applicable 2
Derver, CO 80261 31. Overpeyment 1o be cradilad 10 estimaied wx 31
’ 32. Overpsyment 1 be refunded P )]

Undex penalies of perjury T the second degree. | declare that | have examuned tus

Touche Ross & Co.
1040 NBC Center

Lincoln, Nebraska 6

renrn end e best of my Enowdedge it ig rue, correct and complete.
_ ek D, ik
(Dnie)

gnaty
[

,E“'—- SSN: 506-60-9813

254

8508-1469

EIN: 13-1939741

(Tale)
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WV e NS NI Y M
IOWA CORPORATION INCOME TAX RETURN
To Be Used for Calendar Year 1988 or

-

Fiscal Year Beginning

9 Ending A 1 9
'A 1120 (Pwant type o prnt) 88
I Corporation Name and Address A. Fed. Emp. I.D. No. D Do Not Use This Space
-
‘;"' fozmgvg, ?a we g ba\f: Jdc.- $7-06 @ 3029
8. County No.

C. Business Code

Po ?ox Fzs08

D. Basis of Return:

| - - Accrual E —
Tiype of Return: (Check one) REGULAR K COOPERATIVE (IRC §60720) [0  vmiT [J A
Yaas the federsl net income or tax for 8ny prior period adjusted during the current period? YES [ No O
l inndicateyears .~ Submit coples of federal audits under separsie cover.
IMPORTANT: Atfiacha compiete copy of your Federal Return filed with the internal Revenue Service.
All applicabdle lines on Pages 1 and 2 must be completed for the Depariment to accept the return.
. NET INCOME from federal return . .......... Ceeesenteanananaa, cesenes cevesaee Ceetsascnioas terernaans 1. | /s /. L A
2. “FEDERAL TAX (enter S0% of lederal LT 4 I Cerenanes Ceveseseaans cesieae veeens 2. <. ST 76 O A
3. ZBALANCE (subtract line 2 trom line L | B et e et et r e, kYA NS L7
w 4. "FEDERAL SECURITIES (interest and dividends) ................ Cereieee. 41 27027 62¢
2 5. ZOTHER REDUCTIONS (list) 5 - :
g 8. "TOTALREDUCTIONS(addlineslanGS)............. ........................... Ceeettereteraenraa, 6. ,,?/073' 62 A
s 7. EBALANCE(submctlineuromlinetl) e et e et abbarananrernn, - 7. /,?'39/' /S &
g ) 8. iJOWA INCOME TAX taken as & deduction on federal return .............. 8. - .
9. 'NNTEREST AND DIVIDENDS exempt from federal income X siennnnnn., 9. /279
10. COTHER ADDITIONS (list) 10. .
1. fTOTALincruseto!ederalincome(nddlinesB.Smd10) ..... 11. o/ o A
12_NST INCOME (add lines 7 ONG M) oot 12.1 606
13. NNONBUSINESS INCOME (net aliocanle nonbusiness income) 13 - Al
14. INNCOME SUBJECT TO APPORTIONMENT (subtract line 13 from line12) ........ i itiiiiiaiiiniees, . |4 (@foﬁg 22/ )
35 S. EBUSINESS ACTIVITY RATIO o Gronswinniows ........... [15a /03 507 A
3 {PPART I, page 2) b. Gros within snd without fows 15b. Lk, 9 0&:44’. J A
Z CDuvide line 15a by line 150 and enter the percentage carried to 6§ decimal places ...... Cestterederasaans . 15. Wol. R
ﬁ 16. AFPPORTIONED INCOME (multiply line 14 by line 15) ..... ceecsssrnesesennas tesesesessace 16. ( &4;\5’9
3 17. NEET NONBUSINESS INCOME aiiocable 10 lowa (attach Schedule AD-1) cerreieiiiiiiieianas cesesaane 17. - A
T | 18 TTOTAL (agd lines 16 and 17) .......... e, R RRTPPR 1) (S335)
T | 19 NEZT OPERATING LOSS DEDUCTION ... cereeeen e ST T O 23980 A
29_COWA TAXABLE INCOME (subtract line 19 from line 18) ... ..o 20 CAS 293,
21. TIAX (PART Il page 2) .................. et reeeerrere e reerraeens feerereeereeeeens S IFY) D
22. MHINIMUMTAX(A"ICHIA‘GZG) tetertiseensisanns Cesestietrtraincanns R T T P cevnses 22. Al
23 '.’:OTALTAX(:ddlinesZIlndzz) ......... 8850880088 00080atanncnnscsconcensas 2.
24. SESTIMATED TAX PAYMENTS .............. Creseresenncaias teeeaan 24 Al
25. TXAX PAID WITH EXTENSION (attach 1A T004) ..ciiiienninnn.n veseas 25
25. MCOTOR FUEL TAX CREDIT (attach IA 4136) hiiiiiinnnnnnnn. N 26. A
27. ICOWA RESEARCH ACTIVITIES/NEW JOBS CREDIT (sttach IA 128) ....... 27, A
28 Tcam.cnsorrs(-aaumu.zs.zs.nazn Seteseteessuettttcrtaannenans verenes 28.
2. TMXDUE(iflinczlislcuanline?J) teeerseicacnas tetseetisastenenssenssan tsetecssestecesnsnasans 29.
30 PEENALTY (if underpayment penaity, check here O and aftach 1A 2220) ..... tesettsencenrreccearnaanne 30. A
31, INVTEREST ...... et r ettt it ettt ratenentara e et erhertcnnennnannnn Creeettatatrnanans 31. A
32. TCSTAL DUE (add lines 29, 30 and 31) INCLUDE CHECK PAYABLE TO TREASURER, STATE OF 1I0WA 32 . Y
3. OVEERPAYMENT (if line 28 is greater than line 23) 33.
. HEEFUND(amoumonlims.‘lloberofundod) Seteesenteeireeetennes eresertasessasans Siesiicoes 3
35 _CAREDIT TO ESTIMATED TAX (emount on line 33 to be credites) .. .. ..... l J5. I Al
Mvmmum.lmmln-noummmm'- g \peaying icheduiss snd s} 5. SR 16 e best of my havwiedge ane
botiel 2 8.8 W, corvrect, snd o . Othor Tan B 82peyer, e doclerstion s based on information of which Svere is sny haswresye.
\ /461’/! g % c ?&s; Lot )~
Sames ga%r‘?a?égn twe  SSN: S06-60-9813
19/ 09 ouche Ross incoln, N& 68508 EIN: 13-1939741
Saee urs 1 IGrdust 0 (W pregenng te reiurn Preverer s Adaress F.E1 o Soc. Sec Mo
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% 120 ~ KANSAS ~ 1988

CORPORATION INCOME TAX B ==
rern:mu- ; 19____
Y. C-
ﬁ% ‘é%%““ a@s}uws Lreg bpedvpelamma P Mot
L Coreclidesnd parers
n 2o Lox F2v3 = »e= V7 06FT0Z 2 a——re
——(lﬂCO/’I /V& ¢&So /) ZE‘."“"‘L ¥. Baarmm Code Furtes
A . Method Used o Determine income of Corporation in Karsas ’, -
S I il L
45 } Cormaficased Income accouning fyee tactor lormmude apportorsnent (Pan i) /1/46"6*4- o b e
4 () Combined Incoma acoounting ihves fackor formads a0pOraonment (Aliach Schecule 121) [€ Tyss of Fasry Aeam Fieg /927
:( :mxmm;::mm?v-w ' ( ) Sepmran R Creck &
-15 } ARermative or separse accounting (Aftach leter of shorization & schedule) 2 (47 Cormundand ',H:.,"::,,.'“
- Fodeal laxabls income | ‘]/6/-3’67 6/3 |
2 Total state and municipal interest 2 RN e A e e
2. Taxes on or measured by incoms or fees or payments in leu of Income taxes urr. W r-u BN, u, -
(Schedule required) 3 O e e e
i.. Federal net operating loss deduction 4 2426/l TSNS e L
1. Other additions 10 federal taxable income (Schedule required) [ T et et T e ey
3. Total additions 10 federa) taxabie income (Add lines 2, 3, 4, & 5) 6} b5 O |
. irerest on obligations of the United States (Schedule required) 2.S. Go 7 [ 7| 2/ o3 8% pod e o S
L. Other subtractions from federal taxable income (Scheduls required) %ﬂfs 8| /o338 792 L e Lt 1 e
1. Towal subtractions from federsl txxabis income (Add lines 7 & 8) ] i _ 8l o /SS9 2,
1... ‘Net income befors apportionment (Line 1 pius ine 8 minus line 9) 0| /332 79/ )
. "Nonbusiness income—Total company (Schedule required) Ao+ . ot Cku\yc in Aeed. * /P SR
- Agportonable business income (Subtract ine 11 from ine 10) 2| (,=<32 7520
<..Average Percent 1o Kansas (From Partll)  [A % |8 % |C % |13 5 Qa:"'s
~.Amount 1o Kansas (Une 13 times line 12) 14 (el 310D
<. Nr~tusiness income—Kansas (Schedule required) 15 N -
< s net income (Add ines 14 & 15) (Or separste achedule, see instructions) 16 (éﬁ Z/Q) |
TA acijustments (Schedule required) 17 -
. Kansas net income before net operating loss deduction (Subtract ine 17 from line 16) . 18 / o
. Kanaas net operating loss deduction (Schedule required) /987 AJOC 19 V569 %—
-. Karaas Taxable income (Subtract line 19 from ine 18) . {8} |20 (/070023
.. Normal tax (4%% of line 20) ' 21 . e,
. Surtax (2%% of amount of ine 20 In excess of $25,000) 2 L i Ak S
- Total tax (Add ines 21 & 22) EHER |
... Economic development credits (Attach schedule K-34, K-53, and K-55) (] [24 S VTIR b
- iinterest reduction credit (Attach K-51's and K-52) ORES e e . 's,-;« &
... Handicapped acosssibility credit (Attach schediuls K-37) (J) {28 Ban % P W T - as
- “Total nonrefundable credits (Add ines 24, 25, & 26) N Ei
~.. Balance (Subtract ine 27 from ine 23) 28
. Estimatsd tax paid and cradits (Attsch schedule) ix} [29 B ¥ Voi T m )
. Diher tax payments (Attach achedule) [L)] [0 N 7 SR
-.“Total prapeid credits (Add lines 29 & 30) . 31
- Balance dus (¥ ine 28 excesds Ine 31) )
~.-interest (X sppiicable) . M |3 et ST e s s
.. Punaity (¥ appiicable) IN] [34 bl e
- Underpeyment penalty (N appicable) (Atlach schedule 220) [0] [as _&W:vr\.- > aeil 1D
- Total tax, interest, & penalty due (Add ines 32, 33, M4, & 39) RE] | i
. Twerpayment (N ine 28 is ises than line 31) a7
- -Amount of ine 37 you wish 1 be refunded {P] |38
mannmmuummwmm CIRE]
dec p Mbnwdmhmw this is a rus, correct, and compiets retum.
« ()
fiy te Fveote?” Zé"AP

1Bl A\ e 705, 1040 NBC Center Lincoln, Nebraska 68508-1469 /P i
agrenn o prepere SSN: 506-60-9813 EIN: 13-193974) Do
MAIL THIS RETURN AND PAYMENT TO: KANSAS INCOME TAX, TOPEKA, KANSAS 68699-0001

= ATTACH A COPY OF YOUR FEDERAL RETURN AND WPWKW C DE ] [
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Letter from Robert F. McCammon Jr.
(CoreStates Financial Corp.)
(December 21, 1989)




CoreStates Financial Corp
FC 1-23-1

PO Box 7618

Philadelphia PA 19101-7618
215 973 3508

Robert F McCammon Jr
Vice President

S

CoreStates
December 21, 1989
Mr. Paull Mines
‘Multistate Tax Commission
444 North Capital Street
N.W. Suite 409
Washington, DC 20001
Re: Multistate Tax Commission Proposed

Regulation for Attribution of the
Income of Financial Institutions

Dear Mr. Mines,

CoreStates Financial welcomes the opportunity to respond to the
MTC's proposed regulation for the attribution of the income of
financial institutions. CoreStates is the 39th ranked, by assets, bank
holding company and is incorporated under the laws of Pennsylvania with
its principal office in Philadelphia.

We believe the Commission has gone too far in determining what is
nexus for financial institutions and is breaking new constitutional

grounds. Low nexus standards prescribed by the proposed regulations
based on a specified amount of dollars or number of customers within
the nondomicilary state are unreasonable - especially where the

financial institution does not otherwise have a physical presence
within the state. It has long been the premise under Public 86-272 and
judicial interpretations that the mere solicitation of business in a
state without having either property or employees permanently located
in 2 state does not constitute "doing business" and consequently nexus

is not established. Many financial institutions have borrowers who are
loczted outside the state where their main offices are located and
those borrowers are developed in many different ways. Those avenues
can be:
a) Mail solicitation
b) Telephone solicitation
c) Borrowers moving from state where loan originated
to another state’ . 5
d) Participation in syndicated loans el BN
e) Original loan developed in home state of lender §§q,“- S
merger or acquisition activity changing the I
location of guarantor of the loan. :

£) Brokers, located in customers home state, who 4dre R
; DEC27 1839




not employees of financial institutions, developing
loans '

g) Lender sending calling officers to a neighboring
state to solicit business but the lender does not
establish a permanent office in that state.

In each of the above situations the presence in the state is
merely that of the borrowers business domicile.

If the MTC was to adopt the proposed regulations they should
likewise consider what type of tax credit should be given in the home
state or in the foreign state. When that same income is taxed in more
than one jurisdiction, without such tax credit there would be double
taxation. We would also suggest that if the home state of the
financial institutions does not tax loans from out of state financial
institutions that industry group would pressure its legislature to tax
out of state bank loans in a similar manner as a retalitory measure so
that they are not at competitive disadvantage. The net result of this
is that no one gains and the borrowers will have to incur higher rates
in order for the financial institutions to keep their necessary
interest margins.

No bank should be subject to tax in a state where it has no
physical presence--i.e., brick and mortar and/or employees. Nexus
should not be based on unsecured loans--e.g,, credit card customers or
depositors. 1In the latter circumstances, merely having one hundred
depositors move from your state to a contiguous state which adopted the
MTC standard would trigger nexus, yet there would be no tax liability
as there would be no numerators under the three-factor formula. A
deposit, though valuable to the bank, does not, by itself, earn the
bank income. Therefore, states should not measure the nexus to tax a
bank when it involves a non-income producing activity. The thresholds
are equally unfair when applied to the credit card activity. The
proposed threshold of over 100 accounts would produce nexus when on
average the total loans outstanding would be less than $130.000 (100 x
$1300). A more reasonable basis would be to eliminate any criteria on
the number of accounts and use loan volume in excess of $10,000,000
only.

The apportionment method requiring that receipts include income
from secured loans if the collateral is in the state should be removed
since the financial institution does not either hold title or own any
property unless the borrower defaults and the collateral located in the
state is taken over. 1In addition, the borrower being located in one
state and the collateral in another should not give rise to receipt
allocation in the state where collateral is located.

We would also suggest that by including receipts from securities
of the taxing state would force financial institutions outside the
state from purchasing those securities and consequently because of
lesser competition the rate on those securities would rise in the
issuing state.
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Finally the cost of administration for both the financial
institutions and the taxing jurisdictions to comply and audit these tax
returns would in most cases greatly exceed the tax being generated.

We appreciate the opportunity to respond to those regulations and
would support a more reasonable and pragmatic approach to nexus and

nexus thresholds.

Sincerely,

Uil g
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Letter from Daniel N. Leiter
(Chase Manhattan Bank, N.A.)
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Daniel N. Leiter
Se~ rv.cePres a7t

The Chase Manhattan Bank, N.A.
33 Mader Lane. 20th Floor
New Yorx New York 10081

CHASE

December 21, 1989

Mr. Paul Mines
Multi-State Tax Commission
444 North Capital St. N.W.
Suite 4021

washington, D.C. 20001

Dear Mr. HMines:

As a member of VISA U.S.A. Inc., I appreciate the opportunity to
comment on the proposed MTC regulations on the attribution of the
income of financial institutions. Visa member financial
institutions play a vital role in making reasonably priced credit
and financial services available to consumers across the country.
The rules proposed by the MTC will impact the cost and
availability of credit nationwide.

The substantial recordkeeping and compliance costs associated with
the proposed minimal level of market state activity for subjecting
a financial institution to taxation will increase the cost of
business. Card issuers’ home state will not be willing to reduce
tax revenues as the market states impose new and increased tax
costs, i.e., resulting from the adoption of these rules.
Over-taxation is certain in this situation. Such increased costs,
whether passed on to the customer or absorbed by the financial
institution, will increase the cost and reduce the availability of
credit.

The primary technical problem with the proposed regulation is the
minimal ecorcmic contzct with the market ctate naceccary to
subject the out-of-state financial institution to taxation, i.e,
100 resident debtors/creditors or $5 million in assets.
Mercantile and manufacturing companies are not presently subject
to taxation based on mere market presence. Accordingly, financial
institutions will be unfairly discriminated against versus their

mercantile competitors until P.L. 86-272 is repealed or amended.

The proposed minimum nexus requirements are contrary to existing

MTC requlation which leave the individual states to determine the

level of activity necessary for jurisdiction to tax.

The sourcing rules do not adequately address the economic source *
of bank earnings or profitability, but are oriented to maximize
tax revenues of the market states. No distinction is made in
attribution of income between loans directly made or acquired from
originating institutions in secondary markets. This failure will
affect the free flow of credit.




The factors for attributing income to the market state are
duplicative and overly weighted in favor of the market state.
Including intangible property in the property factor dilutes the
effect of maintaining a physical banking office. Sourcing
intangibles the same way as the interest derived therefrom, is
essentially duplicative and distorts the receipt factor in favor
of the market state.

The technical rules for sourcing receipts from lending
transactions essentially distill down to two--the location of the
security for loans secured by tangible property and the address to
which the statement of account is regularly mailed (presumptively
the state of residence) for all other loans. The billing location
rule eases the compliance and recordkeeping burden of taxpayers.
However, it is totally arbitrary subjecting apportionment of
taxable income to the whims of customers, e.g., a customer can
choose to have his credit card billed to his home state or office
in another state.

The adoption of regulations with such an arbitrary rule of
convenience undermines any economic policy of taxation based upon
the contribution of the market state versus the home state.

Member states are free to amend the proposed rules by adding,
eliminating or increasing the weight accorded the factors, (as was
done in Minnesota and Indiana). Thus, over-apportionment and
double taxation will certainly result. The proposed regulations
do not address the concerns of the states in which financial
institutions elect to locate their businesses. Favorable business
environment in the home state which encourages the availability of
efficient national credit should not be undone by the Multistate
Tax Commission and the adoption of arbitrary regulations favoring
the market states. :

jtvm5/p1l0-12
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FIRST FINANCIAL SAVINGS BANK, s.L.A.
10 WOODBRIDGE CENTER DRIVE
WOODBRIDGE, NEW IERSEY 07095

(201) 855-3040
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December 28, 1989

Mr. Paull Mines

Multistate Tax Commission
444 North cCapitol Street, N.W., Suite 409
Washington, D.C. 20001

Dear Mr. Mines:

We welcome the opportunity to comment on the Proposed
Regulation for +the Attribution of the Income of Financial
Institutions.

First Financial Savings Bank, S.L.A. is a New Jersey savings
and loan association with $80 million in assets. We maintain a
physical presence in and remit state taxes to only New Jersey.
Our credit card portfolio consists of 31,000 cardholders located
throughout the nation.

First Financial has 100 or more cardholders in 32 states, and
pursuant to the proposed regulation would be presumed to be taxable
in those states. Calculating the Apportionment of Business Income
would be more than burdensome. It would require a costly overhaul
of our computer systems to enable us to categorize income by state.
Furthermore, we would need to employ additional gqualified tax
personnel to comply with the proposed reporting requirements.

We think the proposed regulation places an unreasonable

compliance burden on small financial institutions. This
legislation would place us at a severe disadvantage to larger banks
with greater resources. Credit card operations for small issuers

are marginally profitable at best. If this legislation is adopted
as proposed, the additional administrative costs would eliminate
our profit margin, forcing us and many other small issuers to

- withdraw from the credit card business. We suggest that the

regulation exempt institutions with less than $500 million in total
assets or less than $300 million in credit card receivables.

Sincerely,

Ma: cutillo
Assistant Vice President

A Member of the First Investors Financial Network
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Letter from Stephen R. Cameron
(First National Bank of Louisiana)
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December 29, 1989

Mr. Paul Mines

Multistate Tax Commission
Suite 409

444 North Capitol Street, N.W.
Washington, D.C. 20001

Dear Mr. Mines:

The following represents our comments and thoughts on the Proposed Regulations
for the Attribution of the Income of Financial Institutions. National City
Corporation is a $22 billion bank holding company that has related companies
in states including Ohio, Kentucky, Indiana, and Florida. National City
Corporation's subsidiaries offer a wide range of financial services including
credit card and retail payment processing, leasing, merchant banking,

mortgage banking, trust and investment management, small business investment,
venture capital services and perform these services in a significant number
of states throughout the country.

First of all, we appreciate the fact that the Multistate Tax Commission (MIC)
recognizes the tremendous need to develop a uniform set of rules and regulations
for the purpose of taxing financial institutions, who, because of the age of
interstate banking, are serving customers all over the United States. As
you are aware, the last protection the banks had against state tax expired
in 1976. Under the State Taxation of Depositories Act (Public Law 93-100),
the application of taxes measured by income or receipts, or other "doing
business" taxes, in states other than the states in which depositories had
their principal offices was, at that time, deferred until such time as
uniform and equitable methods were developed for determining jurisdiction to
tax and for dividing the tax base among the states. The Act directed the
Advisory Commission on Intergovernmental Relations to make a study of all
pertinent matters relating to the application of state "doing business"
taxes on out-of-state commercial banks, mutual savings banks, and savings
and loan associations. It was subsequently decided that after September 15,
1973, and before September 12, 1976, no state could impose any tax-megsured
by income or receipts or any other "d01ng business'" tax on any. ifsured
depository (including national banks) not having its principal offlce within
such state. When this law expired, most states did not tax ou -of-state
banks doing business in their state as they were not considered a "normal"
corporation. Other companies doing interstate business genefrally fell under

!
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the Uniform Division of Income for Tax Purposes Act (UDITPA), which issued
rules governing the allocation and apportionment of income among states.
These rules were aimed primarily at manufacturing concerns and other capital
intensive companies. Banks did not fall into either one of these categories
and so most states were oblivious to out-of-state banks doing business in
their home state. Other states chose to tax banks under the standard
apportionment factors (property, payroll, and sales), even though financial
institutions were specifically excluded from such formula developed under
UDITPA.

The majority of states currently have specific laws relating to financial
institutions who are located within the confines of that particular state.

When the principal taxing laws of a state do not apply to financial institutionms,

bank shares tax and ad valorem taxes upon assets, capital, or capital stock
are common. In many instances, states do not allow the tax base to be
apportioned, because banks have traditionally operated within the borders of
their home state. Due to many recent acquisitions and out-of-state operations
such as loan production offices, credit cards, mortgage banking, and leasing,
many of these state tax laws pertaining to financial institutions are
outdated and obsolete.

Since 1966, nineteen states have become members of the Multistate Tax
Compact (MTCMPT) and ten have become associate members. The MTCMPT adopts
UDITPA as an optional method of apportionment in member states. It is
interesting that the states which have not adopted UDITPA have similar
and/or some identical provisions for rules concerning apportionment, which
indicates that these non-MTCMPT states feel that these rules are fair to
both the taxpayer and the state. If this is any indication of things to
come, then the financial institutions, which are not happy with the proposed
regulations, need to get the rules changed to their satisfaction. Otherwise,
states that do not want to establish their own regulations may decide to
implement these regulations until the state can come up with their own

- rules.

Below, we are listing some of our comments which we have concerning the
regulations:

1. Sourcing of Interest Income - In the discussion of the receipts factor,
interest income would be sourced primarily by real estate or personal
property securing the asset. In the event that the property is located
in two or more states, it shall be deemed to be located in the state
having the greatest property value. We anticipate that problems would
occur when the secured property is in two or more states and one or
more of the states have not adopted the MIC regulations. Taxpayers
will end up in court with several states all trying to have the income
apportioned to their state.
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Merchant Discount and Other Income - Our banks issue credit cards to a
substantial cardholder base. These cardholders may use their credit
cards at any number of merchants located anywhere in the United States
or wherever the card is accepted. When a cardholder charges merchandise
with a merchant, a fee is earned on the transaction, however, our banks
have no way of capturing the location of each sale by state. Trying to
obtain this information by state location would be a tremendous admini-
strative burden on all parties involved. We feel this and other fees
should be sourced where the service is performed.

Increased Compliance Costs - The proposed regulations, as they are now,
seem to place compliance burdens that are now unmatched on corporate
tax departments. Tax personnel will now need to be involved in trying
to source the different types of income prescribed by the regulations,
and then determine apportionment factors for those states adopting the
MTC regulations; for those states not adopting the MTC regulations; and
those states which have composed their own regulations (Minnesota,
Illinois, and Indiana). Generally, regional banks are most likely to
be doing business in 25 to 30 states due to such activities as leasing,
mortgage loans, credit card loans, and commercial loans. The tax
liabilities in most of these states would have to be de minimus, except
for those states that are contiguous to the home state. Tax department
staffs would need to be increased as a result of the additional compliance
requirements, especially in multi-bank holding company groups. These
tax departments may be filing hundreds of returns for their banks with
little or no liability. In our opinion, the nexus standards need to be
increased so that this will not occur.

Credit for Income Tax Paid to Other States - As there will undoubtedly
be forms of double taxation should the proposed regulations not be
adopted by all states, we propose that there be some relief incorporated
into the rules to prevent this. Kentucky domiciled banks pay a Fair
Cash Value Shares Tax (FCVS) based on a five-year average of financial
statement earnings and net worth of the bank. This tax is deemed an
intangible tax and is in lieu of all other types of tax, including
income tax. Kentucky does not allow any apportionment of the tax base
outside of the state, and since our primary Kentucky bank, First
National Bank of Louisville, has leasing operations alone in over 30
states, tax will be paid on more than 100% of the tax base. Not only
is First National Bank of Louisville paying the high FCVS tax to
Kentucky, it is paying additional state taxes on its out-of-state
operations that should be excluded from its home state base. To add
insult to injury, Kentucky is treating out-of-state financial institutions
under the income tax rules and requiring these banks to report income
based on the three factor apportionment factor. As you know, Kentucky
is not the only state who does not allow apportionment to a domestic
financial institution. Thus, this form of double taxation in Kentucky
and other states should be addressed by requiring apportionment or
allowing credits against other state taxes.
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It is paramount that the financial institutions of the United States be
fairly satisfied with the regulations in final form, as these rules will in
most probability be around for a number of years to come. This can be seen
by the acceptance of the UDITPA rules as previously mentioned. From all
indications that we have received, financial institutions are not happy with
the regulations as they are now. We want to stress that it is very important
that the MTC consider very carefully the suggestions and comments that the
banks and their industry associations are submitting, because the banking
community is concerned that this system of taxation be equitable to all
parties involved.

If you would like any clarification to any of the comments or suggestions we
have mentioned, please feel free to contact us.

S;I7ely | 4/07\/
Stephen R. Cameron
Senior Accounting Officer

First National Bank of Louisville
Affiliate of National City Corporation

SRC/17-109
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NATIONAL CITY
CORPORATION

Nationai City Center
Post Oftice Box 5756
Cleveland, OH44101-0756
Phone 216/575-2000

December 29, 1989

Mr. Paul Mines

Multistate Tax Commission

444 North Capitol Street, N.W.
Suite 409

Washington, D.C. 20001

Dear Mr. Mines:

National City Corporation is a $22 billion bank holding company that has
related companies in states including Ohio, Kentucky, Indiana, and Florida.
National City Corporation’s subsidiaries offer a wide range of financial
services including credit card and retail payment processing, leasing,
“merchant banking, mortgage banking, trust and investment management services.
It performs these services for customers that reside in a number of states
throughout the country.

National City wishes to thank the Multistate Tax Commission (MTC) for allowing
it to respond to the proposed regulations. The following suggested changes
would alleviate some of our concerns relating to the proposed regulations;

1. Sourcing of Interest Income - In the receipts factor, interest income
would be sourced primarily by real estate or personal property securing
the asset. In the event that the property is located in two or more
states, it shall be deemed to be Tocated in the state having the
greatest property value. We anticipate that problems would occur when
the secured property is in two or more states and in determining
“property value." It is suggested that the state of residence of the
financial institution be deemed the source when the property securing
the assets is located in more than two states.

2. Merchant Discount and Other Income Sourcing - Credit cardholders may use
their credit cards with merchants located anywhere in the United States

without any control by a financial institution. When a cardholder
charges merchandise, a fee is earned on the transaction by the merchant.
Our banks currently have no way of capturing the location of each sale.
Obtaining this information by state location would be a tremendous
administrative burden on all parties involved. We feel all such fees
should be sourced where the service is performed.

3. Increased Compliance Costs - The proposed regulations place substantial
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compliance burdens on corporate tax departments. Tax personnel will
need to be involved in sourcing the various types of income prescribed
by the regulations and determining apportionment factors for those
states adopting the MTC regulations, for those states not adopting all
of the MTC regulations, and those states which have composed their own
regulations (i.e. Minnesota and Indiana). Regional banks most Tikely
are "doing business" in many states due to such activities as leasing,
mortgage loans, credit card loans, and commercial loans. The tax
liabilities in most of these states may be de minimis, except possibly
for those states that are contiguous to the home state. Tax departments
may be required to file hundreds of returns for their banks with little
or no 1iability. A larger de minimis standard should be adopted. The
cost of compliance could be more than the tax collected.

Credit for Income Tax Paid to Other States - There will be some double
taxation, if the proposed regulations are not adopted by all states.
Kentucky domiciled banks pay a Fair Cash Value Shares Tax (FCVS) based
on a five-year average of financial statement earnings and net worth of
the bank. Kentucky does not allow any apportionment of the tax base
outside of the state. Any Kentucky bank that has out of state
operations, will pay taxes on more than 100% of its income. Kentucky is
not the only state that does not allow apportionment. There should be
some relief incorporated into the rules to prevent this type of double
taxation.

e that the MTC considers carefully the suggestions and comments the
and various industry associations are submitting to ensure that the
of taxation is equitable to all parties involved.

ruly yours,

oy f At

Gary S
Vice P

GSA:rk

. Austin
resident & Controller
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Gerald H. Goldberg !
Executive Officer

State of California
Franchise Tax Board .
Sacramento, CA 95867 .

Re: MTC Consideration of Dual State Tax System el

Dear Mr. Goldberg:

I am writing to urge that the Multistate Tax

Commission (MTC) consider the merits of the so-called dual
state tax system of bank taxation impliedly endorsed by the
Advisory Commission on Intergovernmental Relations (ACIR)
in its December 1989 information report entitled "State
Taxation of Banks: Issues and Options"™. Should the MTC
find this dual tax system unsatisfactory and declare it to
be such in an appropriate resolution, it would materially
assist in avoiding the spread of incompatible state

3 taxation of banks. As California is Bank of America’s home

i state, and as the California Franchise Tax Board is an
active MTC member, I am expressing these concerns to you.

The dual tax system combines residence-based taxation
of domiciliary banks with sourced-based taxation of
nondomiciliary banks. The residence-based tax systen
imposes a tax on the entire net income of domiciliary banks
regardless of source but allows an offsetting credit for
taxes paid in other states. The creditable tax is measured

by the lesser of income sourced to the nondomiciliary date <:=»l: -

under its own laws or income that would be sourced to the
nondomiciliary state under the home state laws. The
creditable rate of tax will be the lesser of the rate
actually imposed by the nondomiciliary state or the home
state rate of tax. 4

The sourced-based tax system only taxes local net
income; it divides up the tax base of the multistate bank
among all the states in which it does business. Formula
apportionment is almost exclusively used to divide income
for this purpose. Under the dual tax system, the
source-based tax approach is only used to determine the
local income of nondomiciliary banks. Under virtually all
of the state tax systems currently in effect, the formula

BANK OF AMERICA NATIOMNAL TRUST AND SAVINGS ASSOCIATION  BANK OF AMERICA CENTER o SAN FRANCISCC Z:LiFCRNIA 92137
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apportionment source-based approach is used to tax both
domiciliary and nondomiciliary banks.

While the MTC has not yet finally promulgated its
proposed regulations for the attribution of income of
financial institutions, it has received extensive comment
on several drafts and has consistently retained a formula
apportionment source-based tax approach. As touched upon
above, the formula apportionment sourced-based approach
conflicts conceptually with the dual tax system approach.
It is apparent that the MTC has not seriously considered
the dual tax system as an alternative. I am confident that
the MTC would reject this alternative when and if it
reflected on the complexity and inequity arising from its
application.

An MTC position on the viability of the dual tax
system is urgently needed at the earliest opportunity to
avoid the spread of inconsistent state tax systems. As you
know, many states are presently considering new systems of
taxation of nondomiciliary banks. The formula
apportionment source-based approach identified in the MTC
proposed regulations is an alternative available to them
and has been adopted in Minnesota. Unfortunately, the dual
tax system is also offered to them through the implicit
endorsement of the ACIR information report. Indeed, the
dual tax system may be more attractive because it is said
to generate greater tax revenues in market states than the
MTC approach. 1Indiana has accordingly adopted ti.e dual tax
system and Tennessee has considered it at one point in
pending tax proposals. Unless the MTC questions the
efficacy of the dual tax system, the state legislatures
will remain unaware that the formula apportionment

‘source-based approach is by far the superior alternative.

The ACIR information report encourages adoption of
the dual tax system. While stating that it is not yet
possible to describe the "best" bank tax, the report goes
on to reflect a strong bias in favor of the dual tax system
which it asserts has only two disadvantages: (1) it is
different from the currently prevalent sourced-base formula
apportionment approach and (2) it would close "tax
loopholes" and thus trigger resistance from multistate
banks. Obviously, these "disadvantages" are a thinly
disguised enticement for states to adopt this approach. I
believe that any fair-minded individual would want to
reflect further on the potential difficulties associated
with the dual tax system such as extreme complexity,
increased tax overlap exposure and disparate taxation of
banks domiciled in high tax rate and low tax rate
jurisdictions. These defects were addressed in virtually
all the comments submitted on the first draft of this
information report. They are particularly well described

-2 -




'in the comments of Michael E. Brownell submitted on behalf

of your Franchise Tax Board. (See attached). Despite such
comment, these problems were ignored by the principal
author Sancra B. McCray in her final version of the report
which was approved without apparent substantive review by
Executive Director John Kincaid.

An MIC resolution candidly recognizing the potential
pitfalls of the dual tax system is needed right away and
should not await the more gradual progression leading to
the release of the final regulations. If the MTC waits
until the summer of 1991, when the final regulations are
expected to be promulgated, other states may have already
seized upon the dual tax system because they were not
cautioned against so doing by a respected representative of
state tax administrators such as the MTC.

The MTC has an excellent opportunity to further its
objective of promoting uniformity in state taxing laws by
questioning the ACIR endorsement of the dual tax system and
cautioning market states against adopting a dual tax system
rather than a formula apportionment sourced-based approach.

Needless to say, my preference for the formula
apportionment sourced-based approach over the dual tax
system is not intended as a recognition that either of
these minimum nexus/destination sourcing systems is
desirable or constitutionally valid. The dual tax system
is, however, clearly more complex and unfair.

Thank you for this opportunity to comment. Please

.let me know if you wish to discuss this matter further.

Sincerely,

Vice”President &
st. General Tax Counsel
(415) 622-2877

cc: Dan R. Bucks
Executive Director
Multistate Tax Commission
444 North Capital Street, NW, Suite 500
Washington, D.C. 20001

Eric Coffil

Franchise Tax Board
9645 Butterfield way
Sacramento, CA 95827

pmp2:062:cnc
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RESOLUTION OF THE EXECUTIVE COMMITTEE OF THE MULTISTATE TAX
COMMISSION REGARDING THE HOLDING OF A PUBLIC HEARING UPON
PROPOSED M.T.C. REGULATION ART.IV.18. (1)

Attribution of Income from the Business of a Financial
: Institution

WHEREAS, the Multistate Tax Commission (hereafter "Commission)
possesses the authority pursuant to Article VII. of the Multistate
Tax Compact (hereafter "Compact") to develop and recommend
proposals for the purpose of increasing uniformity in the adminis-
tration of state and local taxes; and

WHEREAS, the Uniformity Committee of the Commission has met on
several occasions to study, develop and propose a uniform method
for the attribution of net income derived from the business of a
financial institution that operates on a multistate basis; and

WHEREAS, the Uniformity Committee has recommended to the
s Executive Committee that a public hearing be held upon the proposed
N regulation Art.IV.18.(i) attached hereto; and

WHEREAS, the Executive Committee determines that is in the
interest of state taxpayers and state tax administrators alike that
the states determine the most appropriate and administratively
feasible method for uniformly applying their tax laws to the
multistate business that is carried on by financial institutions;
and

WHEREAS, it is in the public interest that a public hearing be
held upon said proposed regulation in order to receive public
comments thereon.

NOW, THEREFORE, BE IT RESOLVED THAT a public hearing upon said
proposed Regulation Art.IV.18(i) be held at a convenient location
to the interested public on such date as determined by the Hearing
officer pursuant to the provisions contained in Article VII. of the
Compact; and

BE IT FURTHER RESOLVED THAT Alan H. Friedman, General Counsel
to the commission is hereby appointed to act as Hearing Officer for
said public hearing; and that he is directed to submit his report

R Headquarters Office: ) )
& o 444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office: o Houston Audit Office: 104
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Telephone (202) 624-8689 Telephens (212) 575-1820 Telephone (312) 263-3232 : Telephone (713) 492-2260




and recommendations to the Commission within a reasonable period of
time following the completion of said public hearing and in advance
of the Commission's Annual Meeting to be held in 1991.

Adopted by the Executive Committee this 10th day of May,

VA

BPan Bucks
Executive Director
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MULTISTATE TAX COMMISSION PROPOSED REGULATION
ATTRIBUTING INCOME FROM THE
BUSINESS OF A FINANCIAL INSTITUTION

Reg. IV.18.(i). Special Rules: Financial Institutions.

The following special rules are established with respect to
the attribution of income derived from the business of a financial
institution.

(A) Application of Requlation. This regulation shall apply to
attribute the income derived from the business of a financial
institution to only those states in which the taxpayer either
exercises its corporate franchise or transacts business as defined
hereunder. Except as may be specifically 1limited by this
regulation, it is the intention of this regulation to subject to
taxation all of the income of a financial institution that is
within the constitutional power of this state to tax.

(B) Definitions and General Provisions. Except as
specifically defined herein, all terms used in this regulation
shall have the same meaning as such terms have under [here include
your State citation to the Multistate Tax Compact or other
applicable state law] and the rules and regqulations promulgated
thereunder.

(1) "Borrower" means the individual or entity who is
primarily liable on a debt instrument. If more than one
individual or entity is primarily liable on a debt
instrument, each such individual or entity shall be
considered the borrower to the extent of its interest in
the debt instrument. For purposes of this requlation, a
partnership shall be treated as a separate entity.

(2) "Business of a Financial Institution" includes the
business activities, including finance leasing, that:

(a) a regulated financial corporation may be authorized
to do under state or federal law or the business
that its subsidiary is authorized to do by the
proper regqulatory authorities;

(b) any corporation organized under the authority of

1
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Suite 400 25 W. 43rd Street, Suite 212 221 N, LaSalle Street, Suite 1906 15835 Park Ten Place, Suite 104
Washington, D.C. 20001 New York, NY 10038 Chicago, IL 8060t Houston, TX 77084
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(c)

the United States or organized under the laws of
this state or any other state or country does, or
has authority to do, which is substantially similar
to the business which a corporation may be created
to do under [insert citations of state's laws
governing the <creation of ©banks and trust
companies, 1industrial banks, savings and loan
associations, credit unions, etc.] or any business
which a corporation or its subsidiary is authorized
to do by said laws; or

any corporation organized under the authority of
the United States or organized under the laws of
this state or any other state or country does or
has authority to do if such corporation derives
more than fifty percent of its gross income from
lending activities (including the discounting of
obligations) in substantial competition with the
businesses described in subsections (a) and (b)
above. For purposes of this subsection, the
computation of the gross income of a corporation
shall not include income from nonrecurring,
extraordinary items. :

(3) '"Deposit" means:

(a)

the unpaid balance of money or its equivalent
received or held by a-financial institution in the
usual course of business and for which it has given
or is obligated to give credit, either
conditionally or unconditionally, to a commercial,
checking, savings, time, or thrift account whether
or not advance notice is required to withdraw the
credited funds, or which is evidenced by its
certificate of deposit, thrift certificate,
investment certificate, or certificate of
indebtedness, or other similar name, or a check or
draft drawn against a deposit account and certified
by the financial institution, or a letter of credit
or a traveler's check on which the financial
institution is primarily liable; provided, that,
without limiting the generality of the term "money
or its equivalent," any such account or instrument
must be regarded as evidencing the receipt of the
equivalent of money when credited or issued in
exchange for checks or drafts or for a promissory
note upon which the person obtaining any such
credit or instrument is primarily or secondarily
liable or for a charge against a deposit account or
in settlement of checks, drafts, or other
instruments forwarded to such bank for collection;




(4)

(5)

(b)

(d)

(e)

trust funds received or held by such financial
institution, whether held in the trust department
or held or deposited in any other department of
such financial institution;

money received or held by a financial institution,
or the credit given for money or its equivalent
received or held by a financial institution in the
usual course of business for a special or specific
purpose, regardless of the 1legal relationship
thereby established, including, without being
limited to, escrow funds, funds held as security
for an obligation due the financial institution or
others (including funds held as dealers reserves)
or for securities loaned by the financial
institution, funds deposited by a debtor to meet
maturing obligations, funds deposited as advance
payment on subscriptions to United States
Government securities, funds held for distribution
or purchase of securities, funds held to meet its
acceptances or letters of credit, and withheld
taxes; provided that there shall not be included
funds which are received by the financial
institution for immediate application to ' the
reduction of an indebtedness to the receiving
financial institution, or under condition that the
receipt thereof immediately reduces or extinguishes
such an indebtedness;

outstanding drafts (including advice or
authorization to charge a financial institution's
balance in another such institution), cashier's
checks, money orders, or other officer's checks
issued in the usual course of business for any
purpose, but not including those issued in payment
for services, dividends, or purchases or other
costs or expenses of the financial institution
itself;

money or its equivalent held as a credit balance by
a financial institution on behalf of its customer
if such entity is engaged in soliciting and holding
such balances in the regular course of its
business.

"Deposit Related Fees." For purposes of the receipts
factor, deposit related fees include all fees associated

with the administration of deposit accounts.

"Exercising a Corporate Franchise or Transacting Business’
in a State." Except as may be specifically provided for
in this regulation, a financial institution is exercising
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a corporate franchise or transacting business in this
state if it:

(a)

(b)

(c)

(d)

(e)

owns, leases or otherwise has an interest in any
real or tangible personal property located in this
state or maintains an office or other place of
business in this state;

makes any direct loan secured by any real or
tangible personal property located in this state;

has an employee, representative or independent
contractor conducting business activities in its
behalf in this state; or,

engages in regqular solicitation in this state
(whether at a place of business, by travelling loan
officer or other representative, by mail, by
telephone or other electronic means), and the
solicitation results in the <creation of a
depositery or direct debtor/creditor relationship
with a resident of this state. For purposes of
this subsection, mere processing or transfer
through financial intermediaries of checks, credit
card receivables, commercial paper and the like
does not create a debtor/creditor relationship.

A financial institution is presumed, subject to
rebuttal, to be engaged in regqular solicitation
within this state if, during the tax period, it:

(i) has entered into direct debtor/creditor
relationships with one hundred (100) or more
residents of this state; or

(ii) has an average during the tax period of ten
million dollars ($10,000,000) or more of assets and
deposits attributable to sources within this state;
or

(iii) has in excess of five hundred thousand
dollars ($500,000) in receipts attributable to
sources within this states.

Notwithstanding any other provision contained in

this subsection to the contrary, a financial institution
is not considered to be either exercising a corporate
franchise or transacting business in this state if its
sole and exclusive activities in this state are limited
to evaluating, acquiring, maintaining and/or disposing of
any of the following property, including any security or
collateral relating to such property:.




(6)

(i) any participation or syndicated loans;

(ii) a real estate mortgage investment conduit, a
real estate investment trust, or a regulated
investment company as those terms are defined by
the Internal Revenue Code o6f 1986, as amended;

(iii) money market instruments or securities;

(iv) loan-backed, mortgage-backed, or receivable-
backed security representing either: ownership in a
pool of promissory notes, mortgages, or receivables
or certificates of interest or participation in
such notes, mortgages, or receivables, or debt
obligations or equity interests which provide for
payments in relation to payments or reasonable
projections of payments on notes, mortgages, or
receivables;

(v) any interest in a loan or other asset or
property attributed to this state under subsection
(D) (2) (a) through (h) and in which the payment
obligations were solicited and entered into by an
independent person not acting on behalf of the
taxpayer; :

(vi) any interest in the right to service or
collect any income from any loan, asset or other
property attributed to this state under subsection
(D) (2) (a) through (h) and in which the payment
obligations were solicited and entered into by an
independent person not acting on behalf of the
taxpayer;

(vii) a funded or unfunded agreement to extend or
guarantee credit, whether conditional, mandatory,
temporary, standby, secured or otherwise;

(viii) an interest of a person other than an
individual, estate, or trust, in any intangible,
real, or tangible personal property acquired in
satisfaction, whether in whole or in part, of any
asset embodying a payment obligation which is in
default, whether secured or unsecured, provided the
property is disposed of within a reasonable period
of time.; or ’

(ix) property or funds held in an escrow or trust
account that is maintained in connection with the
property described in this subsection (B) (5) (e).

"Finance leasing": [reserved]




(7)

(8)

(9)

"Financial Institution" includes the following:
(a) A holding company.
(b) Any requlated financial corporation.

(c) Any other corporation organized under the laws of
the United States or organized under the laws of
this state or any other state or country which is
carrying on the business of a financial
institution.

"Holding Company" means any corporatlon subject to
[insert citation of the state law governing the creation
of bank holding companies] or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holdlng company under
the Federal National Housing Act, as amended.

"Independent person not acting on behalf of the taxpayer"

means, for purposes of subsections (A)(5) (e)(v) and (vi) as
follows:

(a) At the time of the acquisition of the asset, loan or
property, the taxpayer must not directly or 1nd1rectly
own fifteen percent (15%) or more of the outstanding
stock or , in the case of a partnership, fifteen percent
(15%) or more of the capital or profits interest, of the
entity from which the taxpayer originally acqulred the
asset, 1loan or property. In determining indirect
ownership, the taxpayer is deemed to own all of the
stock, capital interest, or profits interest owned by
another person 1if the taxpayer directly owns fifteen
percent (15%) or more of the stock, capital interest, or
profits interest in that other person. In addition, the
taxpayer is deemed to own all stock, capital interest,

and proflts interest directly owned by any 1ntermed1ary
parties in the transaction, to the extent a fifteen
percent (15%) or more chain of ownership of stock,

capital interest, or profits interest exists between the
taxpayer and any intermediary party;

(b) the entity from which the taxpayer acquired the
asset, loan or property must regularly sell, assign, or
otherw1se transfer interest in such assets, loans or
property to three (3) or more persons during the full
twelve (12) month period immediately preceding the month
of acquisition; and

(c) the entity from which the taxpayer acquired the




(10)

(11)

(12)

(13)

(14)

(15)

asset, loan or property must not sell, assign or
otherwise transfer ninety percent (90%) or more of its
exempt assets, :loans or property to the taxpayer during
the full twelve (12) month period immediately preceding
the month of acquisition. .

"Loan Related Fees." For purposes of the receipts
factor, loan related fees include all fees associated
with the generation and administration of loans,
including loan servicing fees.

"Ioan Servicing Fees." For purposes of the receipts
factor, loan servicing fees include fees charged by a
financial institution that sells, assigns or otherwise
transfers loans to a purchasing financial institution in
instances in which the transferring financial institution
continues to process the loan payments.

"Money Market Instruments" mean Federal funds sold and
securities purchased under agreements to resell,
commercial paper, banker's acceptances, and purchased
certificates of deposit and similar instruments to the
extent that such instruments are reflected as assets
under generally accepted accounting principles.

wparticipation Loan" means an arrangement in which a
financial institution makes a loan to a borrower and
thereafter sells, assigns or otherwise transfers all or
a portion of the loan to a purchasing financial
institution.

"presumption.” A presumption subject to rebuttal, as
provided in this regulation, shall be rebuttable by clear
and convincing proof established by [the party seeking to
oppose the application of the presumption.][either the
financial institution or [here include title of your
State taxing agency]. :

"Property Located in this State".

(a) Tangible Property: General Rule. -- Except as
otherwise provided in this section, real and
tangible personal property which is security for a
loan or property subject to a lease shall be
considered to be located in the state in which such
property is physically situated. It shall be
presumed, subject to rebuttal, that the property is
physically situated in the 'same state as the
billing address of the borrower or lessee.

(b) Moveable tangible property. --= Tangible personal
property which is cha:acteristically moving
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(16)

(17)

(18)

property, such as motor vehicles, rolling stock,
aircraft, vessels, mobile equipment, and the like
shall be ‘considered to be located in a state if:

(1) the operation of the property is entirely
within the state; or

(ii) the operation of the property is in two or
more states, but the principal base of
operations from which the property is sent out
is in the state.

It shall be presumed, subject to rebuttal,
that the location of operation of the property and
the principal base of operations from which the
property is sent out shall be in the same state as
the billing address of the borrower or lessee.

"Receipts" for the purpose of the receipts factor means
gross income, including net taxable gain on disposition
of assets (including securities, loans, personal and real
property and money market transactions) when derived from
transactions and activities in the regular course of the
taxpayer's trade or business.

"Regulated Financial Corporation" means any institution .
the deposits or accounts of which are insured under the
Federal Deposit Insurance Act or by the Federal Savings
and Loan Insurance Corporation; any institution which is
a member of a Federal Home Loan Bank; any other bank or
thrift institution incorporated or organized under the
laws of the United States or any State which is engaged
in the business of receiving deposits or which holds a
bank charter, any corporation organized under the
provision of 12 U.S.C. 611 to 631 (Edge Act
Corporations); any credit union incorporated or organized
under the laws of any State; and any agency, branch or
subsidiary of a foreign depository as defined in 12
U.S5.C. 3101.

It is presumed, subject to rebuttal, that any subsidiary
and any holding company of a regulated financial
corporation shall be a financial institution for the
purpose of this regqulation.

"Resides/Residence/Resident." A person shall be
considered to reside or make his or her residence in or
be a resident of a state if, in the case of an
individual, he/she resides there for 183 or more days of
the relevant tax period. For purposes of this
regulation, corporations and partnerships shall be
treated as residents of their states of commercial
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domicile. An individual, a partnership or a corporation
shall be presumed, subject to rebuttal, to reside at

(i.e., be a resident of, make his residence at) the
address to which the statement of account is regularly
mailed.

(19) "Securities" means United States Treasury securities,
obligations of United States Government agencies and
corporations, obligations of State and their political
subdivisions, corporate stock and other corporate
securities, participations in securities backed by
mortgages held by United States or State government
agencies, loan-backed securities and similar investments
to the extent that such investments are reflected as
assets under generally accepted accounting principles.

(20) "State" means a state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, or any
territory or possession of the United States or any
foreign country.

(21) "Subsidiary" means a corporation whose voting stock is
more than 50% owned, directly or indirectly, by =&
financial institution.

(22) "Syndication Loan" means a multi-financial institution
loan transaction in which all of the lenders are named as
parties to the loan and have privity of contract with the
borrower.

(23) "Taxable"™ and "Taxable in another State.™ For the
purpose of the receipts factor, a taxpayer is taxable in
another state if: (a) in that state, he is subject to a
franchise tax measured by net income, a net income tax,
a franchise tax for the privilege of doing business, or
a corporate stock tax, or (b) that State has jurisdiction
to subject the taxpayer to such a tax regardless of
whether, in fact, the State does or does not.

(24) “"Taxpayer" means a financial institution which is subject
to taxation in a state because it is exercising its
corporate franchise or is transacting business in a
corporate or organized capacity in the state and has
gross income attributable under this regulation to
sources within this state.

(C) Business Income. All income (taxable under the laws of
this State) which arises from the business of a financial
jnstitution shall be deemed derived from transactions in the
regular course of the taxpayer's business and subject to
apportionment under this regulation. All such income which arises
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from activities of a financial institution which are not the
business of a financial institution as defined in this rule shall
be apportioned or allocated in accordance with the rules set forth
in [here include your State citation to UDITPA or the Multistate
Tax Compact].

(D)
(1)

(2)

Apportionment of Business Income.

.General Method.

(a) If a financial institution 1is carrying on the
business of a financial institution both within and
without this state and if, by reason of such
business activity, it is taxable in another state,
the portion of the net income (or net loss) arising
from such business which is derived from sources
within this state shall be determined by
apportionment in accordance with this regulation.

(b) The tax applicable to financial institutions whose
net income (or net loss) is apportionable according
to the rules in this section shall be determined by
multiplying the tax base by a fraction the
numerator of which is the sum of the receipts
factor, the property factor, and the payroll factor
as defined in this regulation and the denominator
of which is three. If any factor(s) is missing,
the remaining factors are added together and the
sum is divided by the number of remaining factors.
A factor is missing if both its numerator and
denominator are zero, but it is not missing merely
because its numerator is zero.

Receipts Factor. 1In general. -- The receipts factor is
a fraction the numerator of which is the receipts of the
taxpayer within this state during the tax period and the
denominator of which is the total receipts of the
taxpayer wherever earned during said tax period. The
numerator of the receipts factor shall include, in
addition to items otherwise assignable under [here
include your State citation to the Multistate Tax Compact
or other applicable state law]:

(a) Receipts from the lease or rental of real or

- tangible personal property (including both finance
leases and true leases) if the property is located
in this state.

(b) Interest income and other receipts from assets in
the nature of loans which are secured primarily by
real estate or tangible personal property if such
security property is located in this state. 1In the
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(c)

(d)

(e)

(f)

(9)

(h)

event that such security property is located in two
or more states, it shall be deemed to be located in
the state having the greatest property values.

Interest income and other receipts from consumer
loans not secured by real or tangible personal
property that are made to residents of this state
(whether at a place of business, by travelling loan
officer, by mail, by telephone or other electronic
means or otherwise).

Interest income and other receipts from commercial
loans and installment obligations not secured by
real or tangible personal property if and to the
extent that the borrower or debtor is a resident of
this State.

Interest income and other receipts from a financial
institution's portion of loans, including
syndication and participation loans, under the
rules set forth in subsections (a) through (d)
above.

Interest income and other receipts, including
service charges, from financial institution credit
card and travel and entertainment credit card
receivables and credit card holders' fees to the
extent that the borrower or debtor is a resident of
this State.

Merchant discount income derived from financial
institution credit card holder transactions with a
merchant located in this state. In the case of
merchants located within and without this state,
only receipts from merchant discounts attributable
to sales made from locations within this state
shall be attributed to this State. It shall be
presumed, subject to rebuttal, that the location of
a merchant is the address shown on the invoice
submitted by the merchant to the taxpayer.

Receipts from the performance of services are
attributed to this state if:

(i) the service receipts are loan related fees,
including 1loan servicing fees, and the
borrower resides in this state; except that,
at the taxpayer's election, receipts from loan
related fees which are either (a) "pooled" or
aggregated for collective financial accounting
treatment or (b) manually written as
non-recurring extraordinary charges to be

11




(1)

(3)

processed directly to the general ledger may
either be attributed to a state based upon the
borrowers' residences or upon the ratio that
total interest sourced to that state bears to
total interest from all sources;

(ii) the service receipts are deposit related fees
and the depositor resides 1in this state,
except that, at the taxpayer's election,
receipts from deposit related fees which are
either (a) "pooled" or aggregated for
collective financial accounting treatment or
(b) manually written as non-recurring
extraordinary changes to be processed directly
to the general ledger may either be attributed
to a state based upon the depositors'
residences or upon the ratio that total
deposits sourced to that state bear to total
deposits from all sources;

(iii) the service receipt is a brokerage fee and the
account holder is a resident of this state;

(iv) the service receipts are fees related to
estate or trust services and the decedent for
whom the estate relates was a resident of this
state immediately before death; or the grantor
who either funded or established the trust is
‘a resident of this state; or,

(v) the service receipt is associated with the
performance of any other service not
identified above and the service is performed
in this state; or if performed both in and
outside this state and a greater proportion of
the service is performed in this State than in
any other State, as determined on the basis of
the cost of performance.

Receipts from the issuance of travelers checks and
money orders if such checks and money orders are
purchased in this state.

Receipts from investments of a financial
institution in securities and from money market
instruments, based upon the ratio that total
deposits from this state, its residents, its
political subdivisions, agencies and
instrumentalities bear to the total deposits from
all states, their residents,  their political

. subdivisions, agencies and instrumentalities. For

purposes of this subsection, deposits made by this
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(3)

State, its residents, its political subdivisions,
agencies and instrumentalities shall be attributed
to this state regardless of whether or not such
deposits are accepted or maintained by the taxpayer
at locations within this state.

In the case of an unregulated financial
institution subject to this regulation, such
receipts shall be apportioned to this state based
upon the ratio that its gross business income
earned from sources within this state bears to the
gross business income earned within all States.

(k) All receipts allocated by this rule to a state in
which the taxpayer is not taxable shall be
attributed pursuant to the laws of the state of the
taxpayer's commercial domicile.

Property Factor. In general. -- The property factor is
a fraction the numerator of which is the average value of
the taxpayer's real and tangible personal property owned

- or rented and used in, and intangible property attributed

to this state during the tax period and the denominator
of which is the average value of all of the taxpayer's
real and tangible personal property owned or rented and
used in, and intangible property attributed to all states
during the tax period.

For purposes of this regulation, the value of property
owned by the taxpayer shall be its original cost; the
value of real or tangible personal property rented by the
taxpayer shall be eight times its net annual rental rate.
The net annual rental rate for any item of rented
property is the annual rate paid by the taxpayer for such
property less the aggregate annual subrental rates paid
by subtenants of the taxpayer. Goodwill shall not be
included in the property factor.

The numerator of the property factor shall include, in
addition to items otherwise assignable under ([here
include your State citation to the Multistate Tax Compact
or other applicable state law], the following:

(a) Coin and currency located in this state.

(b) Lease financing receivables if and to the extent
that the property is located within this state.

(c) Assets in the nature of loans which are secured by
real or tangible personal property if and to the
extent that the security property is located within
this state. In the event that such security
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(d)

(e)

(£)

(9)

(h)

(1)

property is located in two or more states, it shall
be deemed to be located in the state having the
greatest property values.

Assets in the nature of consumer loans and
installment obligations which are unsecured or
secured by intangible property, if the loan was
made to a resident of this state.

Assets in the nature of commercial 1loans and
installment obligations which are unsecured or
secured by intangible property, if the borrower is
a resident of this state.

Funds deposited by this state, its agencies,
instrumentalities, political subdivisions and
residents shall be attributed to this state
regardless of whether or not such deposits are
accepted or maintained by the taxpayer at locations
within this state.

A financial institution's portion of a
participation or syndication loans, under the rules
set forth in subsections (b) through (e) above.

A financial institution's credit card and travel
and entertainment credit card receivables to the
extent that the borrower or debtor is a resident of
this State.

Assets in the nature of securities and money market
instruments, based upon the ratio that total

deposits from this State, its agencies,
instrumentalities, political subdivisions and
residents bear to the total deposits from all
States, their residents, their political

subdivisions, agencies and instrumentalities.

In the case of an unregulated financial institution
subject to this regulation, such assets shall be
apportioned to this state based upon the ratio that
its gross business income earned from sources
within this state bears to the gross business
income earned within all States.

All intangible property located by this rule in a state
in which the taxpayer is not taxable shall be attributed
pursuant to the laws of the state of the taxpayer's commercial

domicile.

(4) Payroll Factor. In general. -- The payroll factor is a
fraction the numerator of which is the total amount paid
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(E)

by the taxpayer for compensation during the year, and the
denominator of which is the total amount of compensation
paid in every state. '

Special Rules. If the allocation and apportionment

provisions of this regulation do not fairly represent the extent of
the taxpayer's activity in this state, the taxpayer may petition
for or the tax administrator may require, in respect to all or any
part of the taxpayer's business activity, 1if reasonable:

(1)
(2)
(3)

(4)

Separate accounting;
The exclusion of any one or more of the factors;

The inclusion of one or more additional factors which
will fairly represent the taxpayer's business activity in
this state; or :

The employment of any other method to effectuate an
equitable allocation and apportionment of the taxpayer's
income.

Finreg:5/9/90\ahf
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EXHIBIT C: 2

Resolution dated November 9, 1990




Alellislale Tax Commesicon

RESOLUTION OF THE EXECUTIVE COMMITTEE OF THE MULTISTATE TAX
COMMISSION ON INTERIM REPORT OF HEARING OFFICER RE PROPOSED M.T.C.
REGULATION IV.18.(i): ATTRIBUTION OF INCOME
FROM THE BUSINESS OF A FINANCIAL INSTITUTION

WHEREAS, the Executive Committee has received the Interim Report
of Hearing Officer Regarding Adoption of Proposed M.T.C. Regulation
IV.18.(i): Attribution of Income from the Business of a Financial
Institution dated November 9, 1990; and

WHEREAS, the Executive Committee has reviewed said Interim Report
and determines that said Interim Report should be accepted in its

entirety; and

WHEREAS, the pending regulatory proposal was originally scheduled
for Commission action at its July, 1991 meeting; and

WHEREAS, the importance of the pending regulatory process requires
that economic and other data be developed in the public record that
is sufficient for the purposes of the Hearing Officer in the making
of his recommendations to the Executive Committee herein; and

WHEREAS, the Executive Committee wishes to provide additional time
for a thorough and studied consideration of the proposed Regulation
and the facts and circumstances relating thereto; and

WHEREAS, the pending case of Ford Motor Credit Company, Inc. V.
Florida Department of Revenue, No. 88-1847 will likely be decided
by the U.S. Supreme Court within the next several months and that
such decision may provide valuable insight into the method by which

income derived from intangibles may be attributed.

Headguarters Office: . .
444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office Houston Audit Otfice
Suite 409 25 W. 43rd Street, Suite 212 30 W. Washington, Suite 1000 One Park 10 Place. Suite 128
" Washington, D.C. 20001 New York, NY 10036 Chicago, illinois 60602 Houston, Texas 77084
{202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713} 492-2260




NOW, THEREFORE, IT IS HEREBY RESOLVED that the Executive Committee
adopts all of the findings, conclusions and recommendations of the
Hearing Officer as set forth in his Interim Report dated November

9, 1990.

IT IS FURTHER RESOLVED that the Executive Committee directs the
Hearing Officer to keep the Executive Committee apprised of all

developments in this matter.

IT IS FURTHER RESOLVED that the Executive Director develop and
submit proposals for securing the data referred to in the Hearing
Officer's Interim Report.

IT IS FURTHER RESOLVED, in the interest of providing sufficient
time for the further development of the proposed Regulation, that
it not be scheduled for action by the Commission in July of 1991;
and that it will be scheduled for action by the Commission after
completion of the public hearing process and upon further direction
of the Executive Committee.

Adopted by the Executive Committee of the Multistate Tax
Commission on this 9th day of November, 1990.

ATTEST: /s/ Dan R. Bucks
Dan R. Bucks

Executive Director




EXHIBIT C: 3

Resolution dated May 6, 1994




RESOLUTION OF THE EXECUTIVE COMMITTEE
OF THE MULTISTATE TAX COMMISSION
PURSUANT TO BYLAW 7 REGARDING FINANCIAL INSTITUTIONS

WHEREAS, the Hearing Officer, Alan H. Friedman, after public hearing
duly held pursuant to Article VII(2) of the Multistate Tax Compact and
Bylaw 7(a) of the Commission, has submitted his "Final Report of
Hearing Officer Regarding Proposed Multistate Tax Commission Formula
for the Uniform Apportionment of Net Income from Financial Institutions”
dated April 28, 1994; and

WHEREAS, the Hearing Officer has recommended, among other things,
the adoption by the interested states of the Multistate Tax Commission of
a formula for the uniform apportionment and allocation of net income
derived by financial institutions; and

WHEREAS, Bylaw 7(g) requires such a recommendation be circulated to
the affected members of the Multistate Tax Cominission

to determine if they will consider the recommendation for adoption
within their respective jurisdictions; and

WHEREAS, the Hearing Officer has advised the Executive Committee
that certain technical changes to the proposal are likely to be made by
him over the next few weeks, given that interested persons have now had
an opportunity to review the proposal in its entirety.

NOW, THEREFORE, IT IS RESOLVED THAT the Executive Director is
directed to survey the affected Commission member states pursuant to
said Bylaw 7(g) and to report the results thereof to the Chairman of the
Executive Committee as soon as practicable, but no later than July 15,
1994; and

Headquarters Office:
444 North Capitol Street, N.W. New York Office: Chicage Office: Houston Audit Office;
25 W, 43rd Street, Suite 218 221 N. LaSalle Street, Suite 1506 15835 Park Ten Place, Suite 104
Washington, D.C. 20001-1538 New York, NY 10036-7406 Chicago, IL 60601-1406 Houston, TX 770845131
Telephone {202) 624-8699 Tetephone (212) 575-1820 Telephone {312) 263-3232 Telephone (713) 4922260

Fax (202) 624.8819 Fax {212) 76B-3630 Fax {312) 263-3441 Fax {713) 492-0335




N
{

IT IS FURTHER RESOLVED THAT the recommendation so surveyed shall
be either that attached as Exhibit A to the Final Report of Hearing Officer
or one containing the technical changes made thereon as indicated
Section II.A. and footnote 11 of said Final Report.

Entered this 6th day of May, 1994 by the Executive Committee of
the Multistate Tax Commission.

Attest: /s/ Dan R. Bucks
Dan R. Bucks
Executive Director




EXHIBIT D

NOTICES OF PUBLIC HEARINGS AND ATTENDANCE LISTS




EXHIBITD: 1

Notices of Public Hearing




Mallistale Jax Commisscon

NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold a series of public
hearings on the following subject:

Proposed Allocation and Apportionment Regulation IV.18. (i)
(Financial Institutions)

A copy of the proposed Regulation IV.18.(i) may be obtained
by writing to:

Michael Mazerov, Director of Policy and Research
Multistate Tax Commission

444 No. Capitol St., N.W.

Washington, D.C. 20001

The hearings shall be held at the following places at the
dates and times specified below:

Washington, D.C.: Tuesday, August 21, 1990 at 9:30 A.M. Hall
of the States, 444 No. Capitol St., N.W.,
Room 239.

San Francisco, CA: Thursday, August 23, 1990 at 9:30 A.M. San
Francisco Chamber of Commerce Boardroom,
465 California st., 9th Fl.

Chicago, IL: Monday, December 3, 1990 at 9:30 A.M.
LaSalle~-Wacker Building, 12th Floor
Boardroom, 221 No. LaSalle St.

Atlanta, GA: Tuesday, December 4, 1990 at 9:30 A.M.
Inforum (Atlanta Market Center), 235
William st., Conference Room 6.

Should sufficient interest be expressed by affected industry
representatives or other interested persons after the holding of
these four hearings, the Hearing Officer will endeavor to
accommodate that interest by holding one additional hearing in
another location before issuing his Hearing Officer's Report.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer must notify him in writing at least ten (10) days

Headquarters Office: Chicago Audit Office Houston Audit Office

i New York Audit Office:
Seito 405 Capiol Steet, N 25 W. 43rd Street, Suité 212 30 W. Washington, Suite 1000 One Park 10 Place. Suite 128
Washil C. 20001 New York, NY 10036 Chicago, lflinois 60602 Houston, Texas 77084
oo 65a 8600 Telephone (713) 492-2260

(202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232




prior to the hearing date. Anyone desiring to submit written
comments may do so with the Hearing Officer at least three (3) days
prior to the hearing date.

The Hearing Officer is:

Alan H. Friedman

386 University Avenue
Los Altos, CA 94022
Tel.: (415)-941-0556




NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold three sessions of a public
hearing on the following subject:

The development and adoption of Proposed Multistate Tax
Commission Regulation VI.18.(i) dealing with the attribution of
income from the business of a financial institution.

To this end, the Hearing Officer will receive public input in person and
in writing from all interested persons addressing the following matters:

1. How should states treat intangible property in the form, e.g.,
unsecured or secured loans, securities, etc. for income
attribution purposes?

2. Should the receipts factor reflect the delivery of financial
institutions’ services on a destination basis or on a majority of
"cost of performance" basis?

3. What is the most appropriate definition of the terms "financial
institution” and "business of a financial institution” for the
purpose of statutory or regulation coverage?

4. With regard to states that apply the unitary business principle
and combined reporting, what, if any, approach should the
proposal take with regard to such principles.

5. What, if any, approach should the proposal take with regard to
nexus and/or de minimis concepts?

6. Whether a throwback, throwout or another approach is
appropriate to address the attribution of receipts that are
sourced to states in which the taxpayer is not subject to
taxation?

7. Such other issues and suggestions that state representatives
and other members of the taxpaying community may wish to
present for consideration.

Headquarters Office:

444 North Capitol Street, N.W. New York Office:
Suite 425 25 W. 43rd Street, Suite 218 221 N. LaSalle Street, Suite 1906 15835 Park Ten Place, Suite 104

Washington, D.C. 20001-1538 New York, NY 10036-7406 Chicago, IL 60601-1406 Houston, TX 77084-5131
Telephone (202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 4922260
Fax (202) 624-8819 Fax (212) 768-3890 Fax (312) 263-3441 Fax (713) 492-0335

Chicago Office: Houston Audit Office;




I \k\

A copy of the most recent draft version of the proposed uniform
statute/regulation (MTC Reg.IV.18.(i)) may be obtained by writing or calling:

Teresa Moore

Multistate Tax Commission

444 North Capitol St., N.-W.

Washington, D.C. 20001 -
Phone: (202)-624-8699

The Hearing Officer that has been assigned to this matter is:

Alan H. Friedman, General Counsel
Multistate Tax Commission

386 University Avenue

Los Altos, CA 94022

Phone: (415)-941-0556

Two of the public sessions, which have already been announced, will be
held at the locations, dates and times specified as follows:

1. Thursday, May 27, 1993 beginning at 10:00 a.m. at the
Ronald Reagan State Office Building, 300 South Spring
Street, Los Angeles, California, first floor Auditorium.

2. Thursday, July 15, 1993, beginning at 10:00 a.m. at the Hall
of the States, 444 No. Capitol St., N.W., Room 333,
Washington, D.C.

The third public session will be held on September 30, 1993, beginning at
10:00 a.m. at 1345 Avenue of the Americas, Arthur Andersen Conference
Center, second floor, New York, New York.

The Multistate Tax Commission invites all interested parties to
participate in the public sessions of this hearing. Those desiring to make oral
presentations to the Hearing Officer must notify him in writing at least two
working days prior to the holding of the public session. An attempt will be
made to accommodate those who wish to present oral testimony but are unable
to travel to the location for the public sessions. Any person desiring to testify
by use of telecommunications should make that desire known at the time
he/she discloses an interest in making a presentation. Depending upon
feasibility, an attempt will then be made to assign specific time slots to those
parties requesting the opportunity to testify by telecommunications. Anyone
desiring to submit written comment may do so by submitting them to the




o

Hearing Officer at any time prior to the last date for public session or such
later date as may be announced for the closing of the public hearing.
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ATTENDANCE LIST

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(j)

Attribution of Income of Financial Institutions
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Headquaners Office:
444 North Capitol Sreet, N.W. New York Audit Olfice: Chicaga Audit Office Houstan Audit Office
Sulte 408 25 W. 43rd Street, Suité 212 30 W. Washington, Suite 1000
Washington, D.C. 20001 New York, NY 10036 Chicago, lilinois 60602 Houston, Texas 77084
(202) 624-8858 Telephone (212) 575-1820

Telephone (312) 263-3232 Telephone (713) 492-2260




ATTENDANCE LIST

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.lS(j)
Attribution of Income of Financial Institutions
New York, NY

September 30, 1993

NAME REPRESENTING ADDRESS

MLTGQ Zﬂmm LT nggT / \/culk‘uf' T80 T fro e N%/m/

Jol\n Y. Edwards BNA 1231 25t St.Mdl, Washington, DC
, 7
Thom Wilso~ Clomaicnl Bans 30 TohnST YlkFloar wy A
1003

2o
Tt [00Blo MIC Doop oF Fial 395 AWAS ST_BRekUy o

Headquarters Office.

444 North Capitol Srest, N.W. New York Audit Office: Chicago Audit Office Houston Audit Office
Sulte 408 25 W, 43rd Street, Suité 212 30 W. Washington, Suite 1000 One Park 10 Place, Sulte 128
Washington, D.C. 20001 New York NY 10036 Chicago, itlinais 60602 Houston, Texas 77084

(202) 624-8690 Telephone (212) 575-1820 Telephone {312} 263-3232 Telephone (713) 492-2260




Multistate Tax Commission
386 University Avenue

Los Altos, CA 94022
Phone (415) 941-0556

Fax (415) 941-0557

ALAN H. FRIEDMAN, General Counsel

ATTENDANCE LIST

Multistate Tax Commission
444 North Capitol St., N.W.
Suite 500

Washington, D.C. 20001
Phone (202) 624-8699

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(J)

Attribution of Income of Financial Institutions
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March 27, 1993
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Multistate Tax Commission Muiltistate Tax Commission

386 University Avenue 444 North Capito! St., N.W.
Los Altos, CA 84022 Suite 500

y A ) Gener. :
Phone (415) 941-0556 LAN H. FRIEDMAN, General Counsal Washington, D.C. 20001
Fax (415) 941-0557 - Phone (202) 624-8699

ATTENDANCE LIST
MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(j)
Attribution of Income of Financial Institutions
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March 27, 1993
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MULTISTATE TAX COMMISSION

PROPOSED MTC REG.IV.18(4d)
(Attribution of Income from Financial Institutions)

Public Hearing Session
Washington, D.C.

July 15,

1993
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Headquarters Office:
444 North Caplitol Street, N.W.
Sulte 425
Washington, D.C. 20001
Telephone (202) 624-8699
Fax (202) 624-8819

New York Audit Office:
25 W. 43rd Street, Suite 218
New York, NY 10036
Telephone (212) 575-1820
Fax (212) 768-3890

Chicago Audit Office:
221 N. LaSale Strest, Suite 1906
Chicago, iL 60601
Telephone (312) 263-3232
Fax (312) 263-3441

Houston Audit Office:

Fax (713) 492-0335

PR M%ééi

15835 Park Ten Place, Suite 104
Houston, TX 77084-5131
Telephone (713) 492-2260
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MULTISTATE TAX COMMISSION

PROPOSED MTC REG.IV.13{i)
(Attribution of Income from Financial Institutions)

Public Hearing Session
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Washington, D.C.
July 15, 1993
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Headquarters Ofiice: 4

444 North Capltol Street, N.W. New York Audit Office: Chicago Audit Office: Houston Audit Office:

Suite 425 25 W. 43rd Street, Sulte 218 221 N. LaSalle Street, Suite 1906

Washington, D.C. 20001 New York, NY 10036

Telephone (202) 624-8699

Telephone (212) 575-1820

Fax (202) 624-8819 Fax (212) 768-3890

15835 Park Ten Place, Suile 104
Houston, TX 77084-5131
Telephone (713) 492-2260

Fax (713) 492-0335

Chicago, IL 60601

Telephone (312) 263-3232
Fax (312) 263-3441




MULTISTATE TAX COMMISSION

PROPOSED MTC REG.IV.13(i)
(Attribution of Income from Financial Institutions)

Public Hearing Session
Washington, D.C.
July 15, 1993
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Headquarters Office:
444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office: Houston Audlt Office:
Sulte 425 - 25 W, 43rd Street, Suite 218 221 N. LaSalle Street, Sulte 1906 15835 Park Ten Place, Sulle 104
Washington, D.C. 20001 New York, NY 10036 Chicago, IL 60601 Houston, TX 77084-5131
Telephone (202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 492-2260

Fax (202) 624-8819 Fax (212) 768-3890 Fax (312) 263-3441 Fax (713) 492-0335




MULTISTATE TAX COMMISSION

PROPOSED MTC REG.IV.18({i)
(Attribution of Income from Financial Institutions)

Public Hearing Session

Washington, D.C.
July 15, 1993
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Headquarter§ Ofiice:
444 North Capltol Street, N.W. New York Audlt Office: Chicago Audit Office: Houston Audit Office:
Suite 425 25 W. 43rd Street, Sulte 218 221 N. LaSalle Street, Suite 1906 15835 Park Ten Place, Sulle 104
Washington, D.C. 20001 New York, NY 10036 Chicago, IL 60601 Houston, TX 77084-5131
Telephone (202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 492-2260

Fax (202) 624-8819 Fax {212) 768-3890 Fax (312) 263-3441 Fax (713) 492-0335




EXHIBIT D: 2

Proposed definition of "finance leasing"




Medlistate TJax Commissiorn

Multistate Tax Commission Public Hearing Regarding
Proposed Regulation IV.18. (i)

(Financial Institutions)

DEFINITION OF "FINANCE LEASING".

The term "finance leasing" was not earlier defined in the
proposed Regulation IV.18.(i). See, proposed Reg.IV.18.(i)B.(2),
Reg.IV.18.(i)B.(6), and Reg. IV.18.(i)D.(2)(a). The definition of
such term to be included in the proposed Regulation is as follows:

Reg.IV.18.(i)B.(6). "Finance leasing" or "finance lease" shall
mean any type of capital lease to which a financial
institution is a party, including sales-type, leveraged, and
direct financing leases, that involves the transfer to the
lessee of substantially all of the risks and burdens of
ownership in the property subject to the lease. A "finance
leasing or finance lease" is further evidenced by the lessee
reporting such lease as an asset and a liability for financial
accounting purposes. To the extent that it cannot be
determined whether a capital 1lease falls within this
definition of "finance leasing" or "finance lease", reference
shall be made to the classification of leases set forth in
Statement of Financial Accounting Standards No. 13,
"Accounting for Leases" in effect as of the date of the
adoption of this Regulation. '

The public is invited to offer comment upon the foregoing
definition, as well as upon any other provision of the Proposed
Regulation by writing to:

Alan H. Friedman
Hearing Officer

386 University Avenue
Los Altos, CA 94022

Headquarters Office:

444 North Capitot Street, N.W. New York Audit Office: Chicago Audit Office Houston Audit Office
Suite 409 25 W. 43rd Street, Suité 212 ’ 30 W. Washington, Suite 1000 One Park 10 Place, Suite 128
Washingten, D.C. 20001 New York, NY 10036 Chicago, lllinois 60602 Houston, Texas 77084

(202) 624-8699 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 492-2260




EXHIBIT D: 3

Copy of Notice of Public Hearing - ABA Banker's Weekly, Vol. 9, No. 29
(July 24, 1990)
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EXHIBIT D: 4

Lists of Persons Attending Public Hearing Sessions
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ATTENDANCE LIST

Multistate Tax Commission Public Hearing Regarding Proposed
Regulation IV.18.(i) (Fincanial Institutions)

Washington, D.C.
August 21, 1990
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Multistate Tax Commission Public Hearing Regarding Proposed
Regulation IV.18. (i) (Fincanial Institutions)
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ATTENDANCE LIST

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(J)
Attribution of Income of FinanciafInstitutions
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Mollislale TJax Commission

Multistate Tax Commission st Multistate Tax Commission
386 University Avenue 444 North Capitol St., N.W.

Los Altos, CA 94022 ALAN H. FRIEDMAN, General Counsel Suite 409
Phone (415) 941-0556 —_— Washington, D.C. 20001
Fax (415) 941-0557 Phone (202) 624-8699

INTERIM REPORT OF HEARING OFFICER REGARDING ADOPTION OF
PROPOSED M.T.C. REGULATION IV.18.(i): ATTRIBUTION OF INCOME
FROM THE BUSINESS OF A FINANCIAL INSTITUTION

on May 10, 1990, the Executive Committee of the Multistate
Tax Commission adopted a resolution ordering a public hearing to
be held pursuant to Article VII.2. of the Multistate Tax Compact
regarding the adoption of proposed M.T.C. Regulation IV.18.(i):
Attribution of Income from the Business of a Financial Institution.
Two sessions of that public hearing have already been held and two
sessions remain to be held. Even though the public hearing process
has not as yet been completed, the Hearing Officer now has
sufficient information that suggests he issue this Interim Report
in order to submit certain recommendations to the Executive
Committee with respect to the future course of these proceedings.
Since the Hearing Officer has not had the benefit of the
submissions yet to be made, it is to be emphasized that he is
making no recommendations at this time with regard to the substance
of any provision contained in the proposed Regulation.

INTERIM FINDINGS

The Hearing Officer, based upon the public record developed

' thus far, finds that the record falls short of providing sufficient

data upon which he can appropriately determine several issues that
impact the effectiveness of various provisions contained in the
proposed Regulation. For example, the record is thus far bereft
of economic and other data 'regarding such issues as (1) - the
approximate amount of "nowhere" income that results from the
apportionment methodologies currently employed by the states to
impose their income or franchise taxes upon financial institutions




transacting business in interstate commerce; (2) the extent to
which foreign financial institutions register with the states and
pay their income or franchise taxes; (3) the extent to which
community banks may be affected by the proposed Regulation in terms
of competitive advantages and disadvantages that may result from
a state's adoption thereof; and the like.

In addition, the Hearing Officer notes that one of the
elements contained in the proposal - the "regular solicitation"
nexus aspect of the proposal (referred hereafter as "economic
presence") - has been <called into question by certain
representatives of the financial institutions industry. The
Hearing Officer finds that it is in the best interests of the
states and the affected industry members that this limited issue
be judicially addressed and settled as soon as practicable. The
Hearing Officer anticipates that the states' various litigation
efforts with regard to the case of National Bellas Hess, Inc. V.
Department of Revenue of State of Illinois, 386 U.S. 753 (1967),
or the pending case of Alabama v. Credit Card Companies, No. 88~
288-G, Fifteenth Judicial Circuit (3/7/90), app. pend., may provide
some guidance within the next one to two year period as to the
extent and application of the economic presence nexus principle.

The Hearing Officer firmly believes that an out-of-state
business may create an "economic presence" in its market state,
through regular or systematic solicitation by any means; and that
such presence would be sufficient to constitutionally require that
business to comply with various state tax duties, even though that
business is not physically present within the state. However, many
members of the financial industry will not accept that proposition
unless and until the United States Supreme Court clearly affirms

" that legal principle.

Lastly, the case of Ford Motor Credit Company, Inc. V. Florida
Department of Revenue, No. 88-1847 is now pending before the United
States Supreme Court. The decision in the Ford Motor Credit case




T

may well provide added guidance as to the power of the state of
commercial domicile to impose an unapportioned tax upon intangibles

or income derived from the ownership thereof.
CONCLUSIONS AND RECOMMENDATIONS

Based upon the foregoing findings, the Hearing Officer
concludes that a sufficiently studied and thorough development of
the proposed Regulation cannot readily be accomplished during the
presently scheduled timetable for the completion of the regulatory
process. Therefore, the Hearing Officer recommends that the
current timetable for completion of the pending regulatory process
be held in abeyance until further directed by the Executive
Committee. During the interim period, the Hearing Officer
recommends the following specific actions be taken:

1. That the Hearing Officer hold the two remaining public
sessions and such other sessions as he determines appropriate
and keep the public record open until further directed by the
Executive Committee. '

2. That the Hearing Officer continue to seek from the states
and the financial institutions industry such additional data
that may be necessary to support a final Hearing Officer

recommendation.

3. That the Multistate Tax Commission, through its Executive
Committee, continue to monitor and support various state
efforts to obtain an early judicial declaration concerning the
"economic presence" and other nexus principles that may be
appropriate for industries that transact business across state
lines without being physically present in the market state.

4, That the Hearing Officer continue to review appropriate
principles for establishing nexus with regard to the financial
institutions industry in addition to that provided in the




current draft of the proposed Regulations.

5. That the Hearing Officer continue to provide the point

of contact for industry input in order to further the states'
understanding of the potential impact of the proposed

Regulation.

6. That, given the time necessary for the further
development and consideration of the public record, this
matter not be scheduled for Commission action in July of 1991
as originally proposed; but it be scheduled for action upon
completion of the public hearing process and as further
directed by the Executive Committee.

This Interim Report of the Hearing Officer is submitted this

9th day of November, 1990.

. 4. Drcsaloe

Alan H. Friedman
Hearing Officer
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Sharon Morrow

Chair, Executive Committee

Multistate Tax Commission -
c/o D.C. Dept. of Fin. & Rev.

Suite 400

441 4th Street, NW

Washington, D.C. 20001

Re: Interim Report of Hearing Officer Regarding Proposed Regulation
IV.18.(i) Apportioning the Income of Financial Institutions

Dear Chair Morrow:

I am submitting the enclosed Interim Report Regarding Proposed Regulation IV.18.(i)
Apportioning the Income of Financial Institutions for your information. The Report
will be sent to the Tax Administrators of all Commission member states for their review
and consideration.

This Report and the proposal submitted with it represents a major milestone in the
development of a uniform method for apportioning income derived from the multistate
business activities conducted by financial institutions. As you will note from the
Report, the propesal is the product of over a year's effort by scores of persons
representing both government agencies and financial institutions. The next step, as
authorized by the Executive Committee at its last meeting, is to present this proposal
for public review and comment. Two of three sessions of a public hearing have now
been set, with the third to be set in the near future. [ would hope to complete the
public hearing and final report stage by the end of this calendar year.

I remain available for any questions that you or any other member of the Commission
may have with regard to the proposal. ‘

Very truly yours,

: .
Alan H. Friedman Zé

Hearing Officer
cc: Member State Tax Administrators

’ Headgquaners Office:

444 Noarth Capitol Strest, NW, New York Audit Office; Chicaga Audi Office: : Houston Audit Offiea:
Sulte 425 25 W. 42rd Straet, Sulte 218 221 N, LaSals Straet. Suite 1908 15838 Park Ten Piace, Sufte 106
Washington. D.C. 20001 New York. NY 10038 Chicago, IL 80801 . Housion, TX 77084-513%

Telephone (202) 624-8859 Telsphone (212) §75-1820 . Talsphone (312} 263-1232 Telephone (713} 492.2260
Fax (202) 624-8819 Fax (212) 788-3850 Fax {312) 283-3441 Fax {713) 4920338
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INTERIM REPORT OF HEARING OFFICER REGARDING PROPOSED
REGULATION IV.18(i) APPORTIONING THE INCOME OF FINANCIAL
INSTITUTIONS

INTRODU! N

The following is intended as an interim report to the Executive Committee of the
Multistate Tax Commission regarding the current status of the effort to develop a
uniform apportionment method for the attribution of income earned by financial
institutions.! Attachment 1. is a draft proposal of one such method of attribution
which will be introduced in the resumed public hearing process for comment and
consideration. This proposal is the product of the joint effort of government and
industry representatives that was supported by the Commission and the Federation of
Tax Administrators (the "MTC/FTA Working Group on Financial Institutions"). As
noted below, fairly broad industry input was developed and provided primarily
through the coordinated efforts of a coalition of several large financial institutions
organized and acting under the acronym of FIS.T.? A listing of the principal
individuals who assisted in this effort is appended as Attachment 2.

The draft formula presented here was developed through the collective efforts
of extremely able and experienced persons representing both government and industry
interests. It represents the result of a cooperative effort that continues between
government and industry, as well as between and within various factions of
government as well. On the one hand, representatives of jurisdictions such as New
York State, South Dakota and New York City represented a more commercial domicile
or 'money-center" approach. On the other, representatives of states such as
Minnesota, Tennessee, New Hampshire, North Dakota and several others represented

! For a bit of relatively recent history conceming this effort, see “Report of Subcommittee
on Apportionment of Income from Financial Institutions® dated March 30, 1991 from
Alan H. Friedman, Convener, to Heidi Heitkamp, North Dakota State Tax
Commissioner, Chair, MTC/FTA Working Group on Financial Institutions and
attachments. This Report can be obtained by contacting the Multistate Tax Commission

at 202-624-8699.

2 F.1.S.T. stands for "Financial Institutions State Taxation” Coalition. While the acronym
suggests something other than an extended and open hand, the Coalition, as noted in
this Report, did not act in the manner suggested by its moniker.
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a substantial revenue loss to the state. Lastly, in this regard, a continuing commitment
has been expressed by the F.I1.S.T. coalition to work in support the states’ legislative
and regulatory adoption of the uniform apportionment method, so long as that method
is "fair and administrable” and adopted by a significant number of jurisdictions.

THE EFFORT TO ACHIEVE UNIFORMITY AMONG THE STATES

The basic purpose of this effort - the achievement of a fair, administrable and
uniform apportionment methodology - will be greatly undermined should states
modify, in any substantial manner, the attribution or factor weighting rules that are
suggested by a uniform apportionment method. Unilateral modifications raise the
serious risk (theoretically at least) of affected institutions being subject to
apportionment and taxation of either more or less than 100% of their net income.
While the United States Supreme Court has tolerated a certain amount of over-
apportionment of income, neither over-apportionment, nor under-apportionment to
any substantial degree should be an acceptable goal for a rational, fair state tax system
affecting interstate business enterprises. ’ :

Should a sufficient number of states, as well as a few of the more directly
affected states, not adopt either the attached suggested approach or some other
uniformly supported method, it is likely and understandable for the industry
representatives to withdraw their current support of this effort. Should the states fall
short of obtaining a fair, uniform and administrable apportionment approach in this
most important area, voluntary industry compliance will be seriously impeded; and
"business as usual” - division between taxpayer and government, contentiousness and
conflict - will likely £ill the void left from the emptying of this cooperative effort. All
involved in this effort - industry representatives, tax officials and legislatores - are
requested to keep in focus the cooperative manner by which the following draft statute
was created, its weighing of competing interests between government and industry,
as well as among the government entities themselves.

PE OF THE DRAFT STA - THE DEFINITION QF FIN, IAL INS N;
NE ; BIN. .

The scope of the definition of a financial institution that is provided in Appendix
A. to the proposal has been drafted in an effort to include traditional national and state
banks, as well as other business entities that substantially deal in money or moneyed
capital and compete with banks in the same marketplace. Should a state wish to
broaden further or narrow the scope of coverage, it is free to do so without
undermining the principal purpose of this uniformity effort. The focus of the current
effort is principally on achieving apportionment uniformity, with scope of statute
coverage being of secondary importance.




Respectfully submitted on May 10, 1993.
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Alan H. Friedman g

Hearing Officer




ATTACHMENT 1.

PROPOSED UNIFORM ALLOCATION AND APPORTIONMENT
METHOD FOR FINANCIAL INSTITUTIONS




STATUTORY PROPOSAL FOR APPORTIONMENT AND ALLOCATION OF NET
INCOME OF FINANCIAL INSTITUTIONS

Section 1. Imposition of Franchise Tax.!

A franchise tax measured by net income is imposed on every financial
institution for the privilege of doing business in this state and for exercising its
franchise in a corporate or organized capacity.

Section 2. Apportionment and Allocation.

(a) A financial institution having income from business activity which is
taxable both within and without this state shall allocate and apportion its net
income as provided in this Act. All items of nonbusiness income (income which is
not includable in the apportionable income tax base) shall be allocated pursuant to
the provisions of | J>. All business income (income which is includable in the
apportionable income tax base) shall be apportioned to this state by multiplying
such income by the apportionment percentage.

(b) The apportionment percentage is determined by adding the taxpayer’s
receipts factor (as described in section 4 of this article), property factor (as described
in section 5 of this article), and payroll factor (as described in section 6 of this

! This proposal assumes a tax measured by net income. There are a variety of other types
of taxes that states may apply to financial institutions. While this proposal suggests a
franchise tax that is measured by net income, other types of taxes that apply to financial
institutions may be subjected to allocation and apportionment by the same or similar
mechanism that is suggested here, and this section, as well as others, will need further
modification. A franchise tax is selected here because it is clear that such a statute will
not be precluded by federal law from including income earned from federal govermment
obligations in its taxable base.

2 While it is understood that all income derived from currently known activities of a
financial institution, whether from deposit, lending and other credit activities or from
investment activities dealing with tangible and intangible property, is business income,
this sentence allows for the future possibility that some activity may be unrelated to the
business activities commonly associated with financial institutions, but still authorized
by law. Since this discrete business activity is theoretically possible, the proposed statute
will more readily conform on its face to the dictates of the Allied Signal, Inc. . Director,
Div. of Taxation, 112 S.Ct. 2365 (1992).
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article) together and dividing the sum by three. If one of the factors is missing, the
two remaining factors are added and the sum is divided by two. If two of the
factors are missing, the remaining factor is the apportionment percentage. A factor
is missing if both its numerator and denominator are zero, but it is not missing
merely because its numerator is zero.

(c) Each factor shall be computed according to the method of accounting
(cash or accrual basis) used by the taxpayer for the taxable year.’

(d) If the allocation and apportionment provisions of this Act do not fairly
represent the extent of the taxpayer’s business activity in this state, the taxpayer
may petition for or the State Tax Administrator may require, in respect to all or any
part of the taxpayer’s business activity, if reasonable:

(1) separate accounting;
(2) the exclusion of any one or more of the factors,

(3) the inclusion of one or more additional factors which will fairly
represent the taxpayer’s business activity in this State; or

(4) the employment of any other method to effectuate an equitable
allocation and apportionment of the taxpayer’s income.

Section 3. Definitions.
As used in this [Act], unless the context otherwise requires:

(a) "Billing address® means the location indicated in the books and records
of the taxpayer as the address where any notice, statement and/or bill relating to a
customer’s account is mailed. ;

(b) "Borrower or credit cardholder located in this state" shall mean (1) a
borrower, other than a or credit card holder, that is engaged in a trade or business
which maintains its commercial domicile in this state; and (2) a borrower that is not
engaged in a trade or business or a credit card holder whose billing address is in
this state.

3 Industry representatives have raised a compliance issue based upon the information that
is to be used for calculating the factors - either financial book or tax basis. An industry
suggested regulation is attached at Appendix A. which will be subject to comment during
the public hearing process.
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(c) "Commercial domicile” means the headquarters of the trade or business,
that is, the place from which the trade or business is principally managed and
directed.

(d) "Compensation’ means wages, salaries, commissions and any other form
of remuneration paid to an employee for personal services that are included in such
employee’s gross income under the Federal Internal Revenue Code. In the case of
employees not subject to the Federal Internal Revenue Code, e.g., those employed
in foreign countries, the determination of whether such payments would constitute
gross income to such employees under the Federal Internal Revenue Code shall be
made as though such employees were subject to the Federal Internal Revenue Code.

(e) "Credit card" means credit, travel or entertainment card.

(f) "Credit card issuer’s reimbursement fee" means the receipt a taxpayer
receives from a merchant’s bank because one of the persons to whom the taxpayer
has issued a credit card has charged merchandise or services provided by the
merchant to the credit card.

(g) "Employee” means, with respect to a particular taxpayer, any
individual who, under the usual common-law rules applicable in determining the
employer-employee relationship, has the status of an employee of that taxpayer.

(h) "Financial institution” means [insert state’s definition here].*

(i) "Gross rents” means the actual sum of money or other consideration
payable for the use or possession of property.®: '

() "Loan" means any extension of credit resulting from direct negotiations
between the taxpayer and its customer, and/or the purchase, in whole or in part, of
such extension of credit from another. Loans include participations, syndications,
and leases treated as loans for federal income tax purposes.

4 No definition of *financial institution” is proposed at this time, leaving the state to define
their own coverage. However, the Hearing Officer reserves the option to make a final
recommendation regarding coverage at a future time. The definition provided in
Appendix B is set forth for comment and consideration in the determination of what
types of business organizations and activities may be made subject to the recommended
formula. '

5 In the interest of seeking additional uniformity, suggested regulatory language further
defining the term “gross rents” is offered at Appendix C.
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Loans shall not include: loans representing property acquired in lieu of or
pursuant to a foreclosure under section 595 of the Federal Internal Revenue Code;
futures or forward contracts; options; notional principal contracts such as swaps;
credit card receivables, including purchased credit card relationships; non-interest
bearing balances due from other depository institutions; cash items in the process of
collection; federal funds sold; securities purchased under agreements to resell;
assets held in a trading account; securities; interests in a REMIC, or other mortgage-
backed or asset-backed security; and other similar items.*

(k) "Merchant discount” means the fee (or negotiated discount) charged to a
merchant by the taxpayer for the privilege of participating in a program whereby a
credit card is accepted in payment for merchandise or services sold to the card
holder.

@ *Participation” is an extension of credit in which an undivided
ownership interest is held on a pro rata basis in a single loan or pool of loans and
related collateral. In a loan participation, the credit originator initially makes the
loan and then subsequently resells all or a portion of it to other lenders. The
participation may or may not be known to the borrower.

(m) "Principal base of operations” with respect to movable property means
the place of more or less permanent nature from which movable property is
regularly directed or controlled. With respect to an employee, the "base of
operations” means the place of more or less permanent nature from which the
employee regularly starts his or her work and to which he or she customarily
returns in order to receive instructions from the taxpayer, or communicates from his
or her customers or other persons, or performs any other functions necessary to the

" exercise of his or her trade or profession at some otker point or points.

(n) °Real property owned" and "tangible personal property owned" means
real and tangible personal property, respectively, (1) on which the taxpayer may
claim depreciation for federal income tax purposes, or (2) property to which the
taxpayer holds legal title and on which no other person may claim depreciation for
federal income tax purposes (or could claim depreciation if subject to federal income
tax). Real and tangible personal property include land, stocks in goods and real and
tangible personal property rented to the taxpayer. Real and tangible personal
property do not include coin, currency, or property acquired in lieu of or pursuant
to a foreclosure.

§ The term "loan” is intended to have a broad meaning and the list of exclusions from the
definition of "loan” is intended to be exclusive. For example, because an interest bearing
balance due from another depository is not specifically mentioned in subparagraph (j), the
underlying activity for such an account would be considered a loan. ’
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(0) "Regular place of business” means an office at which the taxpayer
carries on its business in a regular and systematic manner and which is
continuously maintained, occupied and used by employees of the taxpayer.

(p) "Syndication" is an extension of credit in which two or more persons
fund and each person is at risk only up to a specified }Jercentage of the total
extension of credit or up to a specified dollar amount.

(q) "Taxable in another state’ means that a taxpayer is either:

(1) subject to a franchise tax measured by net iixcome, a net income
tax, a franchise tax for the privilege of doing business, or a corporate stock tax in
another state; or

(2) that state has jurisdiction to subject the taxpayer to a net income tax
regardless of whether, in fact, the state does or does not do so.® .

Section 4. Receipts Factor.

(a) General. The receipts factor is a fraction, the numerator of which is the
receipts of the taxpayer in this state during the taxable year and the denominator of
which is the receipts of the taxpayer within and without this state during the
taxable year. The method of calculating receipts for purposes of the denominator is
the same as the method used in determining receipts for purposes of the
numerator. '

The receipts factor shall include only those receipts described herein which
are included in the computation of the apportionable income base for the taxable
year. :

? This definition permits the taxing jurisdiction to look to either the Call Reports, Federal
Reserve Form FR Y-9C dealing with Consolidated Financial Statements for Bank Holding
Companies, or the financial institution’s records to determine the amount of receipts
attributable to syndications. '

* The question of whether financial institutions are subject to a state’s taxing jurisdiction
will sometime depend upon what standard is to apply to determine the adequacy of nexus
under applicable jurisdictional principles. ~ Since financial institutions are service
providers, as opposed to sellers of tangible personal property, Public Law 86-272 would
not apply to such institutions. However, considerations under.the Due Process and
Commerce Clauses need be analyzed to determine issues of both taxability and throwback.

See Quill o. North Dakota, 112 S.Ct. 1904 (1992).
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(b) Receipts from the lease of real property. The numerator of the receipts
factor includes receipts from the lease or rental of real property owned by the
taxpayer if the property is located within this state or receipts from the sublease of
real property if the property is located within this state.

(c) Receipts from the lease of tangible personal property.

(1) Except as described in paragraph (2) of this subdivision, the
numerator of the receipts factor includes receipts from the lease or rental of tangible
personal property owned by the taxpayer if the property is located within this state
when it is first placed in service by the lessee.

(2) Receipts from the lease or rental of movable tangible personal
property owned by the taxpayer, such as aircraft, rolling stock, water vessels, or
mobile equipment, ‘are included in the numerator of the property factor to the
extent that the property is used in this state. The extent an aircraft will be deemed
to be used in this state is determined by multiplying the receipts from the lease or
rental of the aircraft by a fraction, the numerator of which is the number of landings
of the aircraft in this state and the denominator of which is the total number of
landings of the aircraft. If the extent of the use of any movable tangible personal
property within this state cannot be determined, then the property will be deemed
to be used wholly in the state in which the property has its principal base of
operations. A motor vehicle will be deemed to be used wholly in the state in which
it is registered.

(d) Interest from loans secured by real property.

(1) The numerator of the receipts factor includes interest and fees or
penalties in the nature of interest from loans secured by real property if the
property is located within this state. If the property is located within this state and
one or more other states, the receipts described in this subdivision are included in
the numerator of the receipts factor if more than fifty percent of the fair market
value of the real property is located within this state. If more than fifty percent of
the fair market value of the real property is not located within any one state, then
the receipts described in this subdivision shall be included in the numerator of the
receipts factor if the borrower is located in this state.

(2) A loan is secured by real property if fifty percent or more of the
principal amount of the loan is secured by real property at the time that the original
loan agreement was made. '

(3) The determination of whether the real property securing a loan is
located within this state shall be made as of the time the original agreement was
made and any and all subsequent substitutions of collateral shall be disregarded.
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(e) Interest from loans not secured by real property. The numerator of the
receipts factor includes interest and fees or penalties in the nature of interest from
loans not secured by real property if the borrower is located in this state.

(f) Net gains from the sale of loans. The numerator of the receipts factor
includes net gains from the sale of loans, including participations and syndications.
Net gains from the sale of loans includes income reccrded under the coupon
stripping rules of section 1286 of the Internal Revenue Code.

(1) The amount of net gains (but not less than zero) from the sale of
loans secured by real property included in the numerator is determined by
multiplying such net gains by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to 'subdivision (d) of this
section and the denominator of which is the total amount of interest and fees or
penalties in the nature of interest from loans secured by real property.

(2) The amount of net gains (but not less than zero) from the sale of
loans not secured by real property included in the numerator is determined by
multiplying such net gains by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subdivision (e) of this
section and the denominator of which is the total amount of interest and fees or
penalties in the nature of interest from loans not secured by real property.

(g) Receipts from credit card receivables. The numerator of the receipts
factor includes interest and fees or penalties in the nature of interest from credit
card receivables and receipts from fees charged to card holders, such as annual fees,
if the billing address of the card holder is in this state. '

(h) Net gains from the sale of credit card receivables. The numerator of the
receipts factor includes all net gains (but not less than zero) from the sale of credit
card receivables multiplied by a fraction, the numerator of which is the amount
included in the numerator of the receipts factor pursuant to subdivision (g) of this
section and the denominator of which is the taxpayer’s total amount of interest and
fees or penalties in the nature of interest from credit card receivables and fees

charged *o card holders.

(i) Credit card issuer’s reimbursement fees. The numerator of the receipts
factor includes all credit card issuer’s reimbursement fees multiplied by a fraction,
the numerator of which is the amount included in the numerator of the receipts
factor pursuant to subdivision (g) of this section and the denominator of which is
the taxpayer’s total amount of interest and fees or penalties in the nature of interest
from credit card receivables and fees charged to card-holders.




S

-8-

(j) Receipts from merchant discount. The numerator of the receipts factor
includes receipts from merchant discount if the commercial domicile of the merchant
is in this state. Such receipts shall be computed net of any cardholder charge backs,
but shall not be reduced by any interchange transaction fees or by any issuer’s
reimbursement fees paid to another for charges made by its card holders.

(k) Loan servicing fees.

(1) The numerator of the receipts factor includes loan servicing
fees derived from loans secured by real property multiplied by a fraction the
numerator of which is the amount included in the numerator of the receipts factor
pursuant to subdivision (d) of this section and the denominator of which is the total
amount of interest and fees or penalties in the nature of interest from loans secured

by real property. -

(2) The numerator of the receipts factor includes loan servicing
fees derived from loans not secured by real property multiplied by a fraction the
numerator of which is the amount included in the numerator of the receipts factor
pursuant to subdivision (e) of this section and the denominator of which is the total
amount of interest and fees or penalties in the nature of interest from loans not
secured by real property..

(1) Receipts from services. The numerator of the receipts factor includes
receipts from services not otherwise apportioned under this section if the service is
performed in this state. If the service is performed both within and without this
state, the numerator of the receipts factor includes receipts from services not
otherwise apportioned under this section, if a greater proportion of the income-
producing activity is performed in this state based on cost of performance.

(m) Receipts from investment assets and activities and trading assets and
activities. . .

(1) Interest, dividends, net gains and other income from investment
assets and activities and from trading assets and activities shall be included in the
receipts factor. Investment assets and activities and trading assets and activities
include but are not limited to: investment securities; trading account assets; federal
funds; securities purchased and sold under agreements to resell or repurchase;
options; future contracts; forward contracts; notional principal contracts such as
swaps; equities; and foreign currency transactions. With respect to the investment
and trading assets and activities described in subparagraphs (A) and (B) of this
paragraph, the receipts factor shall include the amounts described in such
subparagraphs.
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(A)  The receipts factor shall include the amount by which
interest from federal funds sold and securities purchased under resale agreements
exceeds interest expense on federal funds purchased and securities sold under
repurchase agreements.

(B)  The receipts factor shall include the amount by which
interest, net gains and other income from trading assets and activities, including but
not limited to assets and activities in the matched book, in the arbitrage book, and
foreign currency transactions, exceed net losses from such assets and activities.

(2) The numerator of the receipts factor includes interest, dividends,
net gains and other income from investment assets and activities and from trading
assets and activities described in paragraph (1) that are attributable to this state.

(A) The amount of interest, dividends, net gains and other
income from investment assets and activities in the investment account to be
attributed to this state and included in the numerator of the receipts factor is
determined by multiplying all such income from such assets and activities by a
fraction, the numerator of which is the average value of such assets which are
properly booked for tax purposes at a regular place of business of the taxpayer
within this state and the denominator of which is the average value of all such
assets.

(B) The amount of interest from federal funds sold and
purchased and from securities purchased under resale agreements and securities
sold under repurchase agreements attributable to this state and included in the
numerator of the receipts factor is determined by multiplying the amount described
in subparagraph (A) of paragraph (1) from such funds and such securities by a
fraction, the numerator of which is the average value of federal funds sold and
securities purchased under agreements to resell which are properly booked for tax
purposes at a regular place of business of the taxpayer within this state and the
denominator of which is the average value of all such funds and such securities.

(C) The amount of interest, dividends, net gains and other
income from trading assets and activities, including but not limited to assets and
activities in the matched book, in the arbitrage book and foreign currency
transactions, but excluding federal funds sold and purchased, attributable to this
state and included in the numerator of the receipts factor is determined by
multiplying the amount described in subparagraph (B) of paragraph (1) by a
fraction, the numerator of which is the average value of such trading assets which
are properly booked for tax purposes at a regular place of business of the taxpayer
within this state and the denominator of which is the average value of all such

assets.
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(D) For purposés of this paragraph, average value shall be
determined using the rules for determining the average value of tangible personal
property set forth in subdivisions (c) and (d) of section five.

(3) In Lieu of using the method set forth in paragraph (2) of this
subdivision, the taxpayer may elect, or the State Tax Administrator may require in
order to fairly represent the business activity of the taxpayer in this state, the use of
the method set forth in this paragraph.

(A) The amount of interest, dividends, net gains and other
income from :nvestment assets and activities in the investment account to be
attributed to this state and included in the numerator of the receipts factor is
determined by multiplying all such income from such assets and activities by a
fraction, the numerator of which is the gross income from such assets and activities
which are properly booked for tax purposes at a regular place of business of the
taxpayer within this state and the denominator of which is the gross income from
all such assets and activities.

(B) The amount of interest from federal funds sold and
purchased and from securities purchased under resale agreements and securities
sold under repurchase agreements attributable to this state and included in the
numerator of the receipts factor is determined by multiplying the amount described
in subparagraph (A) of paragraph (1) from such funds and such securities by a
fraction, the numerator of which is the gross income from such funds and such
securities which are properly booked for tax purposes at a regular place of business
of the taxpayer within this state and the denominator of which is the gross income
from all such funds and such securities. ‘

(C) The amount of interest, dividends, net gains and other |
income from trading account assets and activities, including but not limited to assets
and activities in the matched book, in the arbitrage book and foreign currency
transactions, attributable to this state and included in the numerator is determined
by multiplying the amount described in subparagraph (B) of paragraph (1) by a
fraction, the numerator of which is the gross income from such trading assets and |
activities which are properly booked for tax purposes at a regular place of business |
of the taxpayer within this state and the denominator of which is the gross income
from all such assets and activities.

(4)  If the taxpayer elects or is required by the State Tax
shall use this method on all subsequent returns unless the taxpayer receives prior

written permission from the State Tax Administrator, or the State Tax Administrator
requires, the use of a different method.
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(5)  The taxpayer shall have the burden of proving that an
investment asset or activity or trading asset or activity was properly booked for tax
purposes at a regular place of business outside of this state by demonstrating that
the day-to-day decisions regarding the asset or activity occurred at a regular place of
business outside the state. Where the day-to-day decisions regarding an investment
asset or activity or trading asset or activity occur at more than one regular place of
business and one such regular place of business is in this state and one such regular
place of business is outside this state, such asset or activity shall be considered to be
located at the regular place of business of the taxpayer where the investment or
trading policies or guidelines with respect to the asset or activity are established.
Unless the taxpayer demonstrates to the contrary, such policies and guidelines shall
be presumed to be established:

(A) in the case of a taxpayer organized under the laws of the
United States or of any state, at the commercial domicile of the taxpayer; or

(B) in the case of a taxpayer organized under the laws of a
foreign country, in the state which the taxpayer has declared to be its home state
pursuant to the provisions of the International Banking Act of 1978. If a taxpayer
described in this clause has not made such a declaration or is not required to make
such a declaration, the asset or activity shall be presumed to be located at the
taxpayer’s place of business in the United State to which the greatest number of
employees are regularly connected or out of which they are working, irrespective of
where the services of such employee are performed, as of the last day of the taxable

year.

(n) All other receipts. The numerater of the receipts factor includes all

 other receipts pursuant to the rules set forth in ... [INSERT YOUR STATE’S

REGULAR SITUSING RULES FOR THE RECEIPTS NOT COVERED BY THIS
SECTION.]

(0) Attribution of certain receipts to commercial domicile. All receipts
which would be assigned under this section to a state in which the taxpayer is not
taxable shall be included in the numerator of the receipts factor, if the taxpayer’s

commercial domicile is in” this state.

Section 5. Property Factor

(a) General. The property factor is a fraction, the numerator of which is the
average value of the taxpayer's real property, tangible personal property, loans and

o
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credit card receivables located and used’ within this state during the taxable year
and the denominator of which is the average value of all such property located and
used both within and without this state during the taxable year.

(b) Property included. The property factor shall include only property the
income or expenses of which are included (or would have been included if not fully
depreciated or expensed, or depreciated or expensed to a nominal amount) in the
computation of the apportionable income base for the taxable year.

(c) Value of property owned by the taxpayer.

(1) The value of real property and tangible personal property owned
by the taxpayer is the original cost or other basis of such property for Federal
income tax purposes without regard to depletion, depreciation or amortization.

(2) Loans are valued at their outstanding principal balance, without -
regard to any reserve for bad debts. If a loan is charged-off in whole or in part for
Federal income tax purposes, the portion of the loan charged off is not outstanding.
A specifically allocated reserve established pursuant to regulatory or financial
accounting guidelines which is treated as charged-off for Federal income tax
purposes shall be treated as charged-off for purposes of this section.

(3) Credit card receivables are valued at their outstanding principal
balance, without regard to any reserve for bad debts. If a credit card receivable is
charged-off in whole or in part for Federal income tax purposes, the portion of the
receivable charged-off is not outstanding. '

(d) Average value of property owned by the taxpayer. The average value of
property owned by the taxpayer is computed on an annual basis by adding the .
value of the property on the first day of the taxable year and the value on the last
day of the taxable year and dividing the sum by two. If averaging on this basis
does not properly reflect average value, the State Tax Administrator may require
averaging on a more frequent basis. The taxpayer may elect to average on a more
frequent basis. When averaging on a more frequent basis is required by the State

Tax Administrator or is elected by the taxpayer, the same method of valuation must

S While the phrase "located and used” quite applicable with regard to real and tangible
personal property, it is much less so with regard to intangibles such as loans and credit
card receivables. This provision is not intended to condition the location or assignment
of these intangibles on their use in the state. With regard to these intangibles, the
location of the intangible will control and their use, for example where the proceeds of
a loan are applied or where the interest payment or loan repayment may be made, are
neither relevant nor operative. ,
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be used consistently by the taxpayer with respect to property within and without
the state and on all subsequent returns unless the taxpayer receives prior written
permission from the State Tax Administrator or the State Tax Administrator requires
a different method of determining average value.

(e) Average value of real property and tangible personal property rented to
the taxpayer. '

(1) The average value of real property and tangible personal property
that the taxpayer has leased from another and which is not treated as property
owned by the tevpayer for Federal income tax purposes, shall be determined
annually by multiplying the gross rents payable during the taxable year by eight.

(2) Where the use of the general method described in this subdivision
results in inaccurate valuations of rented property, any other method which
properly reflects the value may be adopted by the State Tax Administrator or by the
taxpayer when approved in writing by the State Tax Administrator. Once
approved, such other method of valuation must be used on all subsequent returns
unless the taxpayer receives prior written approval from the State Tax Administrator
or the State Tax Administrator requires a different method of valuation.

(f) Location of real property and tangible personal property owned by or
rented to the taxpayer.

(1) Except as described in paragraph (2) of this subdivision, real
property and tangible personal property owned by or rented to the taxpayer is
considered to be located within this state if it is physically located, situated or used
within this state.

(2) Movable tangible property, such as aircraft, rolling stock, water vessels,
or mobile equipment, are included in the numerator of the property factor to the
extent that the property is used in this state. The extent an aircraft will be deemed
to be used in this state and the amount of value that is to be included in the
numerator of this state’s property factor is determined by multiplying the average
value of the aircraft by a fraction, the numerator of which is the number of landings
of the aircraft in this state and the denominator of which is the total number of
landings of the aircraft everywhere. If the extent of the use of any movable tangible
property within this state cannot be determined, then the property will be deemed
to be used wholly in the state in which the property has its principal base of
operations. A motor vehicle will be deemed to be used wholly in the state in which

it is registered.




(g) Location of loans.
(1)  (A) A loan is considered to be located within this state if -

(i) it is properly booked for tax purposes at a regular place of
business of the taxpayer within this state; or

(i) in the case of a taxpayer organized under the laws of the
United States or of any state, the loan is properly booked for tax purposes at a place
which is not a regular place of business of the taxpayer and such taxpayer’s
commercial domicile is within this state; or

(iii) in the case of a taxpayer organized under the laws of a
foreign country, the loan is properly booked for tax purposes at a place which is not
a regular place of business of the taxpayer and such taxpayer has declared this state
to be its home state pursuant to the provisions of the International Banking Act of
1978. If a taxpayer described in this clause has not made such a declaration or is
not required to make such a declaration, the loan shall be presumed to be located at
the place in the United States to which the greatest number of employees are
regularly connected or out of which they are working, irrespective of where the
services of such employee are performed, as of the last day of the calendar year.

(B) The state in which a loan has a preponderance of
substantive contact with a regular place of business of the taxpayer shall be the state
in which a loan is properly booked.

(h) Location of credit card receivables. For purposes of determining the
location of credit card receivables, credit card receivables shall be treated as loans
and shall be subject to the provisions of subdivision (g) of this section.

Section 6. Payroll factor.

(@) General. The payroll factor is a fraction, the numerator of which is the
total amount paid in this state during the taxable year by the taxpayer for
compensation and the denominator of which is the total compensation paid both
within and without this state during the taxable year. The payroll factor shall

 The phrase "preponderance of substantive contact’ used in Section 5(3)(1)(B) to locate
loans and credit card receivables requires further definition normally left for inclusion in
regulations supporting the statute. Regulatory language is suggested at Appendix D.
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" include only that compensation which is included in the computation of the

taxpayer’s apportionable income tax base for the taxable year.

(®b) Compensation relating to nonbusiness income and
independent contractors.

The compensation of any employee for services or activities which are
connected with the production of nonbusiness income (income which is not
included in the apportionable income base) and payments made to any independent
contractor or any other person not properly classifiable as an employee shall be
excluded from both the numerator and denominator of the factor.

(c) When compensation paid in this state. Compensation is paid in this
state if any one of the following tests, applied consecutively, is met:

(1) The employée's services are performed entirely within this state.

(2) The employee’s services are performed both within and without
the state, but the service performed without the state is incidental to the employee’s
service within the state. The term "incidental” means any service which is
temporary or transitory in nature, or which is rendered in connection with an
isolated transaction.

(3) If the employee’s services are performed both within and without
this state, the employee’s compensation will be attributed to this state:

(A) if the employee’s principal base of operations is within
this state; or

(B) if there is no principal base of operations in any state in
which some part of the services are performed, but the
place from which the services are directed or controlled is
in this state; or

(C)  if the principal base of operations or the place from which
the services are directed or controlled is not in any state
in which some part of the service is performed but the

- employee’s residence is in this state.
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APPENDIX A.

Suggested Regulation - "Basis of information included in apportionment factors".

At the election of the taxpayer, the information used in the calculation of the
apportionment factors as provided in Sections 4 through 6 [of the Act] may be
based either upon information contained in the taxpayer’s financial books and
records (book basis) or in the taxpayer’s federal income tax return (tax basis), so
long such information used fairly represents the extent of the taxpayer’s activities in
the state. Once such election is made of either book basis or tax basis, such basis
shall be used by the taxpayer for all future years, unless permission is obtained in
writing from the State Tax Administrator to use another basis.




APPENDIX B

Suggested definition of nginancial institution” - [The following definition of
nfinancial institution” is offered solely as a guide for those states that wish to
follow it. It is to be emphasized that the pending proposal is one that is designed
to assign uniformly the net income of 2 financial institution as that term may be
defined by a state.l '

Term: Financial Institution.
"Financial institution includes:

(@) Any corporation or other business entity registered under state law
as a bank holding company or registered under the Federal Bank
Holding Company Act of 1956, as amended, or registered as a savings
and loan holding company under the Federal National Housing Act, as
amended; ‘

(b) A national bank organized and existing as a national bank
association pursuant to the provisions of the National Bank Act, 12
U.S.C. §§21 et seq.;

(c) A federal savings and loan association;

(d) Any bank or thrift institution incorporated or organized under the
laws of any state; '

(e) A mutual savings bank incorporated or orgar\izéd under the laws of
the United States or of any state;

(f) Any corporation organized under the provisions of 12 U.5.C. 611 to
631. .

(g) Any agency of pranch of a foreign depository as defined in 12
U.S.C. 3101;

(h) A credit union;

@i A production credit association organized under the Federal Farm
Credit Act of 1933, all of whose stock held by the Federal Production
Credit Corporation has been retired;

(j) Any corporation whose voting stock is more than fifty percent (50%)
owned, directly or indirectly, by any person or business entity
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described in subsections (a) through (i) above other than an insurance
company taxable under [insert applicable state statute] or a
company taxable under [insert applicable state statute];

~ (k) A corporation or other business entity that derives more than fifty

percent (50%) of its total gross ircome from financial accounting
purposes from finance leases. For purposes of this subsection, a
"finance lease” shall mean -

any lease transaction which is the functional equivalent of an
extension of credit and that transfers substantially all of the
benefits and risks incident to the ownership of property. The
phrase shall include any "direct financing lease" or "leverage
lease” that meets the criteria of Financial Accounting Standards
Board Statement No. 13, "Accounting for Leases" or any other
lease that is accounted for as a financing by a lessor under
generally accepted accounting principles.

For this classification to apply,
(i) the average of the gross income in the current tax year and
immediately preceding two tax years must satisfy the more than
fifty percent (50%) requirement; and

(ii) gross income from incidental or occasional transactions shall
be disregarded; or

(1) Any other person or business entity which derives more that fifty

‘percent (50%) of its gross income from activities that a person

described in subsections (b) through (i) above is authorized to transact.
For the purpose of this subsection, the computation of gross income
shall not include income from nonrecurring, extraordinary items.
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APPENDIX C.
Suggested Regulation - "Gross rents described.” (Section 3.(i)).

"Gross rents” shall include, but not be limited to:

(1) any amount payable for the use or possession of real property or
tangible property whether designated as a fixed sum of money or as a percentage of
receipts, profits or otherwise,

2) ‘any amount payable as additional rent or in lieu of rent, such as
interest, taxes, insurance, repairs or any other amount required to be paid by the
terms of a lease or other arrangement, and

(3) a proportionate part of the cost of any improvement to real
property made by or on behalf of the taxpayer which reverts to the owner or lessor
upon termination of a lease or other arrangement. The amount to be included in
gross rents is the amount of amortization or depreciation allowed in computing the
taxable income base for the taxable year. However, where a building is erected on
leased land by or on behalf of the taxpayer, the value of the land is determined by
multiplying the gross rent by eight and the value of the building is determined in

the same manner as if owned by the taxpayer.
(4) The following are not included in the term "gross rents":

(i) amounts payable as separate charges for water and electric
service furnished by the lessor;

(ii) amounts payable as service charges, such as janitorial
services, furnished by the lessor;

(iii) amounts payable for storage, provided such amounts are
payable for space not designated and not under the control of the taxpayer; and

(iv) that portion of any rental payment which is applicable to
the space subleased from the taxpayer and not used by it. ‘
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APPENDIX D.

Suggested Regulation - "Preponderance of substantive contact for locating certain
loans and credit card receivables; presumption.” (Section 5(g)(1)(B)).

(1)  In order to determine the state in which loans or credit card receivables
are properly booked under the "preponderance of substantive contact" test for the
purpose of locating said property under Section 5(g)(1)(B), consideration is to be
given to such things as: solicitation, investigation, negotiation, approval and
administration. The terms "solicitation”, "investigation®, "negotiation", "approval’
and "administration" are defined as follows.

(A) Solicitation. Solicitation is either active or passive. Active
solicitation occurs when an employee of the taxpayer initiates the contact with the
customer. Such activity is located at the regular place of business which the
taxpayer’s employee is regularly connected with or working out of, regardless of
where the services of such employee were actually performed. Passive solicitation
occurs when the customer initiates the contact with the taxpayer. If the customer’s
initial contact was not at a regular place of business of the taxpayer, the regular
place of business, if any, where the passive solicitation occurred is determined by
the facts in each case.

: (B) Investigation. Investigation is the procedure whereby
employees of the taxpayer determine the credit-worthiness of the customer as well
as the degree of risk involved in making a particular agreement. Such activity is
located at the regular place of business which the taxpayer’s employees are
regularly connected with or working out of, regardless of where the services of such
employees were actually performed.

(C) Negotiation. Negotiation is the procedure whereby
employees of the taxpayer and its customer determine the terms of the agreement
(e.g., the amount, duration, interest rate, frequency of repayment, currency
denomination and security required). Such activity is located at the regular place of
business which the taxpayer’s employees are regularly connected with or working
out of, regardless of where the services of such employees were actually performed.

‘ (D) Approval. Approval is the procedure whereby employees or
the board of directors of the taxpayer make the final determination whether to enter
into the agreement. Such activity is located at the regular place of business which
the taxpayer’s employees are regularly connected with or working out of, regardless
of where the services of such employees were actually performed. If the board of
directors makes the final determination, such activity is located at the commercial
domicile of the taxpayer. : '




(E) Administration. Administration is the process of managing
the account. This process includes bookkeeping, collecting the payments,
corresponding with the customer, reporting to management regarding the status of
the agreement and proceeding against the borrower or the security interest if the
borrower is in default. Such activity is located at the regular place of business
which oversees this activity.

(2) In applying the standards for determining the state to which a loan is
to be located, a preponderance of substantive contact shall be presumed, subject to
rebuttal, to exist at a taxpayer’s regular place of business to which it has been
booked, if the loan is approved and administered there."

findrft.ahf 5/10/93
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1t was urged by some of the industry representatives that a presumption or convention

of sorts be adopted to reduce the opportunity for more than one state to assign the same

- loan or credit card receivable to itself. Since the suggested property factor favors money-

center state assignment for intangible property, the suggested preference here is consistent
with that approach.




ATTACHMENT 2.

~ STATE/INDUSTRY MEETING GROUP ON FINANCIAL INSTITUTIONS

Convener: Alan Friedman,
Multistate Tax Commission

Alternate Convener: Fred E. Ferguson

Karen J. Boucher
Arthur Andersen

STATE PARTICIPANTS

Name Agency

- Eric Coffill ' California Franchise Tax Board
Ed Campion California Franchise Tax Board

- Gerald Goldberg California Franchise Tax Board
Ben Miller California Franchise Tax Board
John Libby Connecticut Department of Revenue Services
Rod Felix Florida Department of Revenue
John Malach Illinois Department of Revenue
Barbara Phillips Indiana Department of Revenue
Mark Beshears ‘Kansas Department of Revenue
Thomas Sheridan Kansas Department of Revenue
Virgil J. Brady Louisiana Department of Revenue

Michael E. Boekhaus Minnesota Departmént of Revenue
Bill Lunka Minnesota Department of Revenue

Stahley R. Amold New Hampshire Department of Revenue
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Maurice Gilbert
Daniel H. Levine
Marilyn N. Kaltenborn
Deborah Liebman
Richard Garrison
Bill Ryan

J;mes W. Wetzler
Carol O’Cleireacain
Michael Hyman
Jonathan R. Robin
Jerry Rosenthal
William Thomas
Ashley C. Morris
Heidi Heitkamp
Ron Schreiner
James Fry

Anne Dougherty
Wade Anderson

Steve Zegalo

New Hampshire Department of Revenue

New Jersey Department of Taxation

New York Department of Taxation and Finance
New York Department of Taxation and Finance
New York Department of Taxation and Finance
New York Department of Taxation and Finance

New York Department of Taxation and Finance

* New York City Department of Finance

New York City Department of Finance
New York City Department of Finance
New York City Department of Finance
New York City Department of Finance
North Carolina Department of Revenue
North Dakota Tax Department

South Dakota Department of Revenue
South Dakota Department of Revenue
Tennessee Department of Revenue
Texas Comptroller of Public Accounts

Washington Department of Revenue
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Keith Larson

Monitoring for Co-sponsor
Federation of Tax
Administrators:

Harley Duncan and
Mary Jane Egr

West Virginia Department of Tax an

Federation of Tax Administrators

d Revenue




Name

Henry Ruempler
Joanne Ames
Philip M. Plant
Dan S. Lazar

Paul Buchman
Marty Linzer
Harry Montgomery
Robert Godwin
Joseph L. Taetle
Jeffrey M. Serether
Donald N. Adler
Raymond F. Douglas
Norma Lauder
Charles ]. Wooding
Marcia C. Dieter
Richard A. Hayes
Michael J. Palko
Brad Ellison

Nancy Worman
Holly Chamberlain

Allan B. Lubarsky

INDUSTRY PARTICIPANTS

Company or Association

American Bankers Association
American Bankers Association

Bank of America NT & SA

Bank of New York Company, Inc.
Bank of New York Company, Inc.
Bankers Trust Co.

Bankers Trust Co.

Boatmen’s Bancshares Inc.

Chase Manhattan Bank, N.A.
Citicorp/Citibaﬁk, N.A.

Dean Witter Financial Srvs. Grp. Inc.
Déan Witter Financial Srvs. Grp. Inc.
First Chicago Corporation

First Chicago Corporation

First Independent Bank

First Interstate Bancorp

Great Western Financial Corporation
Great Western Financial Corporation
KeyCorp |

KeyCorp

‘Morgan Guaranty Trust Co. of NY




Myron Rosenberg
Brent C. Andersen

Haskell Edelstein
John H. Kasser

Terry J. Baker

Jonathan W. Allen

Morgan Guaranty Trust Co. of NY
NationsBank

Price Waterhouse & Co. (formerly
Citicorp/Citibank, N.A.)

' South Holland Trust & Savings Bank

Group, Inc.
SunTrust Banks, Inc.

Wachovia Corporation
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ATTACHMENT 3.

NOTICE OF PUBLIC HEARING




NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold three sessions of a public hearing
on the following subject:

The development and adoption of Proposed Multistate Tax Commission
Regulation VI1.18.(i) dealing with the attribution of income from the
business of fmancial institutions. :

To this end, the Hearing Officer will receive public input in person and in
writing from all interested persons addressing the following matters:

1 What is the most appropriate definition of the terms ‘financial .
institution” and “business of a financial institution” for the purpose of
statutory or regulatory coverage of the different kinds of financial
institutions that are in substantial competition with one another?

2. Should the receipts factor reflect the delivery of a financial institution’s
services on a destination basis or on a majority of “cost of performance”
basis?

3. How should states treat intangible property in the form of unsecured or
secured loans, investments in securities, efc. for income attribution

purposes?

4. With regard to states-that apply the unitary business principle and
‘ combined reporting, what, if any, approach should the proposal take
with regard to such principles.

5. What, if any, approach should the proposal take with regard to nexus
and/or de minimis concepts?

6. Should a throwback, throwout or another approach be used to address
. the attribution of receipts that are sourced to states in which the
taxpayer is not subject to taxation?

7. Such other issues and suggestions that state representatives and other
members of the taxpaying community may wish to present for
consideration.




A copy of the most recent draft version of the proposed uniform
statute/regulation (MTC Reg.IV.18.(i)) may be obtained on and after May 13, 1993
by writing or calling:

Teresa Moore

Multistate Tax Commission
444 North Capitol St., N.W.
Washington, D.C. 20001
Phone: (202)-624-8699

The Hearing Officer that has been assigned to this matter is:

Alan H. Friedman, General Counsel
Multistate Tax Commission
386 University Avenue
Los ‘Altos, CA 94022
, Phone: (415)-941-0556

The two public sessions will be held at the locations, dates and times
specified as follows:

1. 'Thursday, May 27, 1993, beginning at 10:00 a.m. at the Ronald
Reagan State Office Building, 300 South Spring Street, Los
Angeles, California, first floor Auditorium.

2. Thursday, July 15, 1993, beginning at 10:00 a.m. at the Hall of
the States, 444 No. Capitol St., N.W., Room 333, Washington,
D.C. _

A third public session will be held in New York in late summer and ‘
supplemental public notice will be made of the date, time and specific location of
that session.

The Multistate Tax Commission invites all interested parties to participate in
the public sessions of this hearing. Those desiring to make oral presentations to the
Hearing Officer must notify him in writing at least two working days prior to the
holding of the public session. An attempt will be made to accommodate those who
wish to present oral testimony but are unable to travel to the-location for the public
sessions. Any person desiring to testify by use of telecommunications should make
that desire known at the time he/she discloses an interest in making a presentation.
Depending upon feasibility, an attempt will then be made to assign specific time
slots to those parties requesting the opportunity to testify by telecommunications.
Anyone desiring to submit written comment may do so by submitting them to the
Hearing Officer at any time prior to the last date for public session or such later
date as may be announced for the closing of the public hearing.




EXHIBIT E: 3

Partial and Interim Report of Hearing Officer
(April 12, 1994)




Mullislale Yax Commission

PARTIAL AND INTERIM REPORT OF HEARING OFFICER REGARDING
THE APPORTIONMENT OF INCOME
FROM THE BUSINESS OF A FINANCIAL INSTITUTION

[
NATURE OF THIS REPORT

The following is a partial and interim Report of Hearing Officer
which presents certain information to the Executive Committee of the
Multistate Tax Commission regarding a uniform method by which the net
income from the business of a financial institution should be apportioned.
This is a "partial" report in that it sets forth the bare bones of the
uniformity proposal recommendation developed thus far through the
public hearing process and leaves out the history of the proposal, a review
of the public input and reasons for the recommendations. This is an
"interim" report because a full Final Report will be submitted to the
Executive Committee and the final wording of the uniformity proposal will
likely vary in some regard to that presented here.

The reason that this Partial and Interim Report is being submitted
now is to provide those interested states an early opportunity to review
the proposal in its near-final form should those states have pending or
prospective legislative or regulatory efforts. The final wording of the
proposal may change somewhat with the issuance of the Final Report,;
and any public distribution of this Partial and Interim Report should

" clearly note the final steps that remain before any proposal becomes a
Commission recommendation. It is anticipated that the Final Report of
Hearing Officer will be vpresented to the Executive Committee before its
meeting on May 6r 1994,

Headquarters Office:

444 North Capitol Strest, N.W. New York Audit Office: Chucago Audit Office: Houston Audit Office

Suite 425 25 W. 43rd Street, Suite 218 221 N. LaSalle Street, Suite 1906 15835 Park Ten Place. Sutte 104
Washington, D.C. 20001 New York, NY 10036 Chicago, IL 60601 Houston, TX 77084-5131
Telephone (202) 624-8639 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713} 492-2260

Fax (202} 824;8819 Fax (212) 768-3890 Fax {312) 263-3441 Fax (713) 492-0338
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II
UNIFORMITY RECOMMENDATION IN PROGRESS

Subject to the possibility that changes may be made to the
proposed uniformity recommendation by the Hearing Officer in the Final
Report of Hearing Officer, the Hearing Officer recommends that should a
state have a current or prospective need to consider legislative or
regulatory language addressing the apportionment of net income from the
business of a financial institution, that such state should consider the
language contained in Attachment 1 to this Partial and Interim Report.
Attachment 1 is the mark-up version of that reflects by strikeout and
underlining the changes that the Hearing Officer has made thus far from
the version that was developed through the Multistate Tax
Commission/Federation of Tax Administrators State/Industry Meetings
Group. The Hearing Officer has not attached a clean copy (one without
the mark-up notations) of this version, since it represents "work-in-
progress” at this time.

The Executive Committee should note in particular the alternative
language set forth below regarding Section 2(s), the definition of "taxable”
and "taxable in another state". Also set forth below is alternative
language for Section 6 (b) that addresses the circumstance where more
than one state seeks assignment of the identical item of payroll, property
or receipt.

The two alternatives addressing the definition of "taxable " or
"taxable in another state" are as follows:

ALTERNATIVE 1.

(s) "Taxable' means that a taxpayer is subject to a franchise tax
measured by net income, a net income tax, a franchise tax for the
privilege of doing business, or an apportioned corporate stock or
earned surplus tax in another state.




ALTERNATIVE 2:
(s) "Taxable in another state' means that a taxpayer is either:

(1) subject to a franchise tax measured by net income, a net
income tax, a franchise tax for the privilege of doing business, or an
apportioned corporate stock or earned surplus tax in another state;
or

(2) that state has jurisdiction to subject the taxpayer to a net
income tax regardless of whether, in fact, the state does or does not
do so.

Alternative 1 operates as a full throwback of receipts to the state of
commercial domicile when, due to any reason, the receipts are not taken
into the market state's receipts factor. This result, consistent with a
request by South Dakota, approximates the result that would be required
under UDITPA's assignment of 100% of the receipts that arise from the
sale of services to the state in which the majority of costs of performance
occurred.

Alternative 2, the version that was offered through - the
State/Industry Meetings (SIMS) process, would treat the receipts of
financial institutions as if they were received from the sale of tangible
personal property under UDITPA. This approach would throw back the
receipts from services to the state of commercial domicile only when the
market state has no jurisdiction over the financial institution; and even
when it does have such jurisdiction, if the market state does not impose.
any tax obligation on the financial institution, the receipts will still not be
thrown back. In this event, less than 100% of the receipts are assigned to
the states.

As noted in Attachment 1, the Hearing Officer has favored
Alternative 1 - the approach that approximates the treatment that the
financial institutions would have received had UDITPA applied to their
receipts as arising from the sales of services, not of goods.




The two alternatives for Section 6(b) set forth below address
situations where two or more states seek assignment to their respective
numerators of the identical payroll, property or receipt are as follows:

ALTERNATIVE 1.

(b) When it appears that this state and one or more other states
that have adopted the same or substantially similar provisions to
those contained in [this Act] have included or will include the same
receipt, property or payroll in their respective factor numerators, at
the written request of the taxpayer, this state shall confer with such
other state or states to discuss which state should be properly
assigned said receipt, property or payroll. Such conference shall
identify what law, regulation or written guideline, if any, has been
adopted in each state with respect to the issue.

(1) In discussing a conflict as to which state is to receive the
assignment of any receipt at issue, a preference shall be given to
assigning said receipt to the state in which the customer, borrower
or other payor of the receipt is located, unless to do so (i) would
clearly conflict with any law, regulation, or written guideline of this
state; and (ii) would not clearly reflect the income-producing activity
of the taxpayer within this state.

(2) In discussing a conflict as to which state is to receive the

~ assignment of any property in the form of any loan or credit card

receivable at issue, a preference shall be given to the state in which

the taxpayer's commercial domicile is located, unless to do so (i)

would conflict with any law, regulation, or written guideline of this

state and (ii) would not clearly reflect the income-producing activity
of the taxpayer within this state. '

ALTERNATIVE 2: :
(b) When it appears that this state and one or more other states
that have adopted the same or substantially similar provisions to
those contained in [this Act] have included or will include the same
receipt, property or payroll in their respective factor numerators, at
the written request of the taxpayer and upon a showing that
such inclusion has or will result in more than 100% of the
taxpayer's net income being subjected to taxation, this state
shall confer with such other state or states to discuss which state
should be properly assigned said receipt, property or payroll. Such




o,

-

PN
/ S

™,
kN

conference shall identify what law, regulation or written guideline, if
any, has been adopted in each state with respect to the issue.

(1) In discussing a conflict as to which state is to receive the
assignment of any receipt at issue, a preference shall be given to
assigning said receipt to the state in which the customer, borrower
or other payor of the receipt is located, unless to do so (i) would
clearly conflict with any law, regulation, or written guideline of this
state; and (ii) would not clearly reflect the income-producing activity
of the taxpayer within this state.

(2) In discussing a conflict as to which state is to receive the
assignment of any property in the form of any loan or credit card
receivable at issue, a preference shall be given to the state in which
the taxpayer's commercial domicile is located, unless to do so (i)
would conflict with any law, regulation, or written guideline of this
state and (ii) would not clearly reflect the income-producing activity
of the taxpayer within this state.

As noted on Attachment 1, the Hearing Officer has included
Alternative 1, however the Hearing Officer has not reached a conclusion
as to favoring one alternative approach over the other. Alternative 1 is set
forth in Attachment 1 because it parallels a similar suggestion that the
Hearing Office had earlier made with respect to the states' interpretations
of Public Law 86-272. See paragraph VI. of Attachment 1 to the Final
Report of Hearing Officer Regarding Public Law 86-272 Statement. It is
requested that the Executive Committee select one of the two alternatives
for the purpose of including the preferred one in the Bylaw 7 surveys of
the member states with respect to both this proposal and the Public Law
86-272 proposal.

While there are additional changes from the SIMS version that the"

Hearing Officer is recommending (most of which have relatively little
apportionment impact), the Sections 2(s) and 6(b) alternatives are set out
here because they both substantially differ from that offered through the
SIMS process. In light of these particular recommended changes, as well
as others that either the state or industry participants to SIMS or any
other interested person might wish to comment upon, the Hearing Officer
recommends that the Executive Committee remain open to the receipt of

[0}




a additional written comments on the recommendation as it progresses
toward final Executive Committee and/or Commission action.

This Partial and Interim Report is submitted to the Executive
Committee of the Multistate Tax Commission this 12th day of April, 1994.

Al 2 sl

Alan H. Friedman
Hearing Officer
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EXHIBIT F

PARTICIPANT LISTS AND AGENDAS:
STATE/INDUSTRY MEETING GROUP (SIMS)




EXHIBIT F: 1

Statement by Dan R. Bucks, Executive Director
Multistate Tax Commission to State/Industry Meetings




STATEMENT TO STATE/INDUSTRY MEETING
MULTISTATE TAXATION OF FINANCIAL INSTITUTIONS
by

Dan R. Bucks, Executive Director, Multistate Tax Commission

Much of the discussion of methods of apportioning income earned
in the financial industry has focused on the topic of the
distribution of income shares among the states. Specifically,
the industry, and to a lesser degree, some states have discussed
this topic in terms of "market states"” vs. "supply states."”

This issue is easily overemphasized as compared to other issues.
Questions of nexus standards, enforceability and ease of
administration are among those that ought to be given major
consideration as well. Indeed, if enforceability of an
apportionment method is not considered along with the
distributional question, assumptions about how income would be
distributed among market and supply states can prove to be
entirely wrong in actual practice.

For example, if an apportionment method is expected to distribute
75% of income on a supply factor basis and 25% on a market factor
basis, but 50% of the income actually evaporates into thin air
because the apportionment mechanism  is unenforceable, then only
37.5% of the income will be distributed to supply factors, 12.5%
to market factors and 50% to '"nowhere land.'" Such a distribution
is clearly less acceptable than an apportionment method that
distributes 50% of the income to supply factors, 50% to the
market and is__enforceable to the point where 90% of the income

will be reported. In that case 45% of the income would be
distributed to supply factors, 45% to market factors and 10% to
nowhere land." Enforceability must be considered as a part of

the apportiomment question to minimize gaps between intended and
actual distributions of income.

Every state is, to a greater or lesser degree, both a market and
supply state. Consequently, distribution formulas should be
discussed in terms of their use of market and supply factors or
elements. Discussing formulas in terms of being either "market
state” or ‘'supply state"” formulas is misleading because there is
no such thing as a 100% market state or supply state -- there are
only degrees of market and supply states.

More importantly, the degree of market or supply activities
within each state is subject to significant change for this
industry. The financial industry, aided by contemporary
electronic technologies, is a highly mobile and rapidly changing
industry. What today is considered to primarily a market state
for financial services can quickly become a predominantly supply
state, South Dakota, for example, underwent just such a




‘"transition 1iIn a few years in the late seventies and early

eighties. Current legislation authorizing interstate banking
will 1likely accelerate changes in the location of activities for
this industry. Thus, assumptions about how apportiomment
formulas may affect particular states can be -- no, most likely
will be -- undermined by economic changes 1in the financial
industry. If change 1is considered the rule for this industry,
the most prudent policy perspective for states to adopt may be to
favor apportionment formulas that are enforceable and that
reflect both supply and market factors in some balanced way so
that substantial swings 1in revenue do not occur as economic

conditions change.

I think there 1is a need for some greater precision in the

discussion of apportionment formulas. In particular, I would
note that the proposal the MTC submitted to hearing has been
characterized by some observers as a "market state approach.” I

think that characterization is inaccurate. The formula in that
proposal includes a payroll factor and a sales factor that each
give a 33% weight respectively to supply and market factors. The
property factor gives weight to both supply and market elements.
Tangible property and securities are distributed on a supply
basis (with securities and passive investments distributed on a
deposits formula), and loans are distributed on a market basis.
Thus, the degree to which the property factor is balanced between
market and supply factors depends on the distribution of assets
between, on the one hand, tangible property and securities, and
on the other hand, loans. If there is a 50/50 distribution of
these assets within the industry or an enterprise, the proposal
submitted to hearing would distribute income on an approximately
50/50 basis between supply and market factors as follows:

DISTRIBUTIONAL IMPACT OF PROPOSAL AT HEARING*

FACTOR SUPPLY MARKET
Payroll : 33%
Property : 17% ' 17%
Sales _ 33% N
TOTAL 50% . 50%

*The numbers in the table are based on the assumption that the
combined value of tangible property and securities 1is equal to
the value of loans.

when discussed in somewhat more precise terms, the proposal
submitted by the MTC to hearing cannot be characterized as a
"market state” proposal. It is a mixed '"supply/market" proposal,




with the degree of mix dependent upon particular economic facts.
Regardless of what judgments any parties wish to make about
distributional 1issues, I think we can make greater progress in
arriving at an understanding of these topics if we discuss
distributional questions in precise terms.

My comments on the proposal the MTC has submitted to hearing
should not be interpreted as advocacy of that proposal to the
exclusion of other proposals. The Commission does not advocate a
position oh state taxing methods wuntil it adopts a uniformity
recommendation, and we have not done so on this subject. The
hearing stage, which is where the issue currently rests within
the MTC, is a certain point in our policy development process., A
hearing officers' final report, Executive Committee review of the
report, and a survey of affected states lie ahead before a
Commission votes on a recommendation for the taxation of
financial institutions. At this stage, the MTC remains open to
considering changes in the proposal at hearing and to alternative
approaches.

The goal of the MTC in the financial institutions area, as in all
other multistate tax policy issues, 1is to find common ground
around which the maximum number of states can rally voluntarily.
wWe are advocates of this goal and not, at this stage, of any
particular policy position.

In summary, enforceability is a topic that needs to be addressed
whenever distributional issues are considered, Economic change
should be considered the rule, not the exception, and policy
judgments should be made taking account of the reality of change.
We should be as precise as possible in discussing any aspect of
this subject, especially distributional issues. Finally, the MTC
is seeking to find common ground for achieving the maximum degree
of voluntary uniformity among the states on this issue.
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MULTISTATE TAXATION OF FINANCIAL INSTITUTIONS

STATE/INDUSTRY MEETINGS (SIMS)

Sponsored By:

Multistate Tax Commission
Federation of Tax Administrators (Invited)

and

Financial Institutions State Tax Coalition
American Bankers Association

July 15 - 16, 1991
Price Waterhouse Offices
Bank of America Building
555 California Street
36th Floor Conference Room
San Francisco, California 94104
Telephone: 415/393-8500

FINANCIAL INSTITUTIONS SIMS AGENDA

Monday, July 15, 1991

1:30 - 2:45 p.m. Introductions and Purpose
Conference Room Introductions
36th Floor Statement of Purpose

Approve Agenda

Agreement on Procedures
Dealing with Issues in Conflict
Other Administrative

o0 0000




Financial Institutions SIMS
AGENDA

July 15 - 16, 1991

Page 2

2:45 - 3:00 p.m.

3:00 - 3:45 p.m.

Conference Room
36th Floor

3:45 - 5:30 p.m.

Conference Room
36th Floor

Opening Comments

- Brief opening comments by a representative of each

sponsoring organization, including a statement of
desired results from the Financial Institutions SIMS.

State Position Statements

Presentations of current positions of the MTC and
representative states (e.g., California, Indiana, Iowa,
Minnesota, New York, South Dakota, Tennessee, and
West Virginia) with respect to the taxation of financial
institutions and whether a different approach can be
considered.

BREAK

Industry Position Statement

FIST Alternative and ABA Alternative

Presentation by FIST and ABA of alternative
proposals to the current state approaches and
the MTC proposed regulation.

Discussion of the Issues

State and industry members to discuss the
policy and technical issues raised by FIST and
ABA alternative and current approaches being
taken by the states.




Financial Institutions SIMS
AGENDA

July 15 - 16, 1991

Page 3

5:30 p.m.

6:00 p.m.
Bank of America Building

The Carnelian Room
52nd Floor

7.00 p.m.

8:30 - 9:00 a.m.
Conference Room
36th Floor

9:00 - 12:00 Noon
Conference Rooms

35th, 36th, and
38th Floors

Assignment of Issues to SIMS Subcommittees

State and industry members will volunteer for and
be assigned to smaller groups to meet on Tuesday
morning to refine the major policy and technical
issues that remain to be addressed.

ADJOURNMENT

RECEPTION

DINNER (On Own)

Tuesday, July 16, 1991

CONTINENTAL BREAKFAST

SIMS Subcommittee Meetings

Members of these subcommittees shall meet in an
effort to reach a consensus or clear definition of issues
remaining to be addressed through more discussions
and technical drafting. It is anticipated that these
subcommittees will operate in a dialogue mode with
respect to these issues, but, if time permits, a
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Financial Institutions SIMS
AGENDA

July 15 - 16, 1991

Page 4

12:00 Noon - 1:30 p.m.
1:30 p.m. - 3:15 p.m.

Conference Room
36th Floor

3:15 - 4:00 p.m.

Conference Room
36th Floor

drafting attempt could also be made (even if the policy
issues still remain open).

LUNCH BREAK (On Own)

SIMS Committee of Whole

A representative of each SIMS Subcommittee shall
provide a short report on the efforts, recommendations
and conclusions of the respective Subcommittees.
After the reports are given, a general discussion of the
issues raised shall be conducted.

Wrap-up and Decision as to Where to Go From
Here

This discussion will focus on whether there
remains enough prospect for reaching some
acceptable common approach on the substantive
issues to warrant the creation of a SIMS
Technical Drafting Subcommittee to draft one or
more alternative proposals for consideration.

A second Financial Institutions SIMS meeting has
been reserved for:

December 4 - 5, 1991
New York, NY
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~ MULTISTATE TAXATION OF FINANCIAL INSTITUTIONS

2:00 a.m. - 12:00 Ncon

State Representatives -
Doral Inn

Lincoln Room

6th Floor

Industry Representatives -

Price Waterhouse Qffices
Glass Conference Room
30th Floor

STATE/INDUSTRY MEETINGS (SIMS)

Sponsored By:

Multistate Tax Commission
Federation of Tax Administrators

and

Financial Institutions State Tax Coalition
American Bankers Association

COMBINED MEETING
April 29, 1992, 1:30 p.m. - 5:30 p.m. and
April 30, 1992 8:30 a.m. - 5:00 p.m.
Doral Inn - Washington Room. éth Floor
541 Lexington Avenue at 4Sth Street
New York. New York 10022
Telephone: 212/755-1200. ext. 145
Fax: 212:753-G288

FINANCIAL INSTITUTIONS SIMS FINAL AGENDA

Wednesday, April 29, 1392

Pre-Meeting Caucuses
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Financial Institutions SIMS
FINAL AGENDA

April 29 - 30, 1992

Page 2

12:_00 Noon - 1:30 p.m.

1:30 p.m. - 3:00 p.m.
Doral Inn
Washington Room
Bth Floor

3:00 p.m. - 3:15 p.m.

3115 p.m. - 5:30 p.m.
Doral Inn
Washington Room
6th Floor

e Il V]

State and New York City representatives meet together in
the Lincoln Room, 6th Floor of the Doral Inn. Industry
representatives meet together in the Glass Conference
Room. 39th Floor of the Price Waterhouse QOffices. The
joint meeting between State and industry representatives
may begin as soon as both groups are ready. The joint
meeting will begin no later than at 1:30 p.m.

LUNCH BREAK (ON OWN)

Purpose and Administrative

¢ Welcome by Co-Chairs
0 Introductions

0 Statement of Purpose

0 Administrative Matters

Cpening Comments and Position Statements

Brief opening comments to be made by each participant
attending regarding current position on the state uniformity
efforts and expectations regarding those efforts.

BREAK

Presentation and Discussion of Report of State
Subcommittee on Apportionment of Income from
Financial Industry

The background and substance of the Report of State
Subcommittee will be presented for discussion.
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Financial Institutions SIMS

FINAL AGENDA
Aprit 29 - 30, 1992
Page 3

5:30 p.m.

6:00 p.m.- 7:00 p.m.

Doral Inn
Washington Room

* 6th Floor

7:00 p.m.

8:30 a.m.-3:00 a.m.

Doral Inn
Washington Room
6th Floor

9:00 a.m. - 10:30 a.m.
Doral Inn

Washington Room
6th Fioor

10:30 a.m. - 10:45 a.m.

ADJOURNMENT

RECEPTION

DINNER (ON OWN)

sd il 19

CONTINENTAL BREAKFAST

Discussion of Report of State Subcommittee

(Continued)

BREAK




Financial Institutions SIMS

FINAL AGENDA
April 28 - 30. 1992
Page 4

10:45 a.m. - 12:00 Noon
Financial industry '

Doral inn

Washington Room
6th Floor

12:00 Noon - 1:30 p.m.
1:30 p.m.-3:15 p.m.

Doral Inn
Washington Room
6th Floor

3:15p.m. - 3:30 p.m.

3:30 p.m. - 3:32 p.m.
iAlan’'s suggested time;

Daral Inn
Washington Room
6th Floor

Discussion of Alternative Approaches to Taxation of

State and Industry representatives are invited to present
and discuss any additional approaches or processes by
which to achieve a fair. technically sound and administrable
result in the taxation of multistate financial services.

LUNCH BREAK (ON OWN)

Discussion of Alternative Approaches to Taxation cf
Financial Industry {Continued)

BREAK

Discussion of Respective State and Industry
Positions on Congressional Preemption of State
Taxation of Financial Industry ’
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Financial Institutions SIMS
FINAL AGENDA

April 29 - 30, 1992

Page 5

3:32p.m. - 5:00 p.m.
Doral Inn

Washingtoh Room
6th Floor

5:00 p.m.

fist'sims04382 inlage.nyc
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Wrap Up and Decision as to Where to Go From
Here

This discussion will focus on whether, based upon the
meetings. there remains enough prospect for reaching
some acceptable common approach to warrant the
creation of a State/Industry Technicai Drafting
Subcommittee to refine the current suggested approaches
or to draft one or mere alternative proposals for
consideration at a future meeting. If so. the Subcommittee
should be selected and given its direction. if not. the
participants will be invited to state their positions and
intentions.

ADJOURNMENT
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STATE/NDUSTRY MEETINGS (SIMS)

April 29-30, 1992

STATE PARTICIPANTS
As of 4/20/92

Connecticut

State of Connecticut Department of John Libby

Revenue Services
92 Farmington Avenue
Hartford, CT 06105
Phone: 203/566-8547
Fax: 203/B66-6403

Kansas Department of Revenue
915 SW Harrlson St.

Room 200

Topeks, KS 66612

Phone: 913/296-3041

Fax: 913/296-7928

Kansas Department of Revenue
Audit Bureau

915 SW Harslson Street

Room 11448

Topeka, KS 66612

Phone: 913/296-7719

Fax: 913/296-7928

Hiinois Department of Revenue
100 W. Randclph

Sulte 7-600

Chicago, IL 60601

Phone: 312/814-3004

Fax: 312/814-1402

Tax Unit Manager

Kansag

Mark Bashears
Secretary of Revanue

Thomas Sheridan
Administrator

llingis

John Malach
Chalrman, Board of Appeals

41594105578 2
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Loulslana Department of Revenue
Post Office Box 201

Baton Rouge, LA 70821-0201
Phone: 504/925-7626

Fax: 504/925-7494

Minnesota Department of Ravenue
Mail Station 2220

10 River Park Plaza,

St. Paul, MN 55146-2220
Phone: 612/296-1022

Fax: 612/296-8229

Minnesota Department of Revenue
Mail Station 6515

Corporate Audit Saection

10 River Park Plaza,

St. Paul, MN 55146-6515
Phone: 612/297-1946

Fax: 612/297-4921

v 4-20-82 110:47AM d

Louisian

Virgil J. Brady
Deputy Assistant Secretary

Minnesota
Michnae! E. Boekhaus

Director, Appeals &
Legal Sves. Div.

Bill Lunka
Corporate Auditor

New Hampshirg

New Hampshire Departmant of Revenue
Administration

61 8. Spring Street

Concord, NH 03301

Phone: 603/271-2191

Fex: 603/271-6121

New Hampshire Department of Revenus
Administration

61 S. Spring Street

Concord, NH 03301

Phone: 603/271-3400

Fax: 603/271-6121

Stenley R. Arnold
Commissioner

Maurice Gilbert
Director of Audit

41594105574 3
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New Jarsey Department of Taxation
50 Barrack Street, CN269

Trenton, NJ 08646

Phone: 609/292-7167

Fax: 609/989-0113

Department of Taxation and Finance
Building 9, Room 104

W.A. Harriman Campus

Albany, NY 12227

Phone: 518/457-11563

Fax: 518/485-7196

Department of Taxation and Finance
Building 9, Room 206

W.A. Harriman Campus

Albany, NY 12227

Phone: 518/457-2244

Fax: 518/457-2486

North Dakota Tax Department
State Capitol

600 East Boulevard Ave.
Bismarck, ND 58505-0599
Phone: 701/224-2771

Fax: 701/224-3700

Pennsylvania Department of Revenue
1141 Strawberry Square

Harrisburg, PA 17128

Phone: 717/787-8300

Fax: 717/787-3890

New .Jorsey

Richard L. Kaluzny
Chief, Office of Tax Analysis

New York

Marliyn M. Kaltenborn

Director, Taxpayer Services Div.

James W. Wetzler
Commissioner

North Dakote

Heidi Heitkamp
Tax Commilasionet

Pennaylvania

Kathlean Belson
Diractor, Bureau of Policy

4158410557:% 4
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South Dakota
Department of Revenue Ron Schreiner
R.F. Knelp Bullding Secratary
700 Governors Drive
Pierre, SD 578501
Phone: 605/773-5131
Fax: 608/773-6129
Texas
Tax Administration Wade Anderson
Comptroller of Public Accounts Assistant Director
111 East 17th Street
Austin, TX 78774
Phone: 512/463-4004
Fax: 512/475-0352
MMISS! T.
Muitistate Tax Commission Dan Bucks
444 North Capltol Strest, NW Executive Director
Suite 425 :
Washington, DC 20001
Phone: 202/624-8699
Fax: 202/624-8819
Muitistate Tax Commissgion Alan Frledman
386 University Avenue General Counsel
Los Altos, CA 94022
Phone: 415/941-0556
Fax: 415/941-0557
FEDERATION OF TAX ADMINISTRATORS PARTICIPANT
Fadaration of Tax Adn:i~istrators Mary Jane Egr
444 North Capltol Strest. NW Research Attorney

Sulte 348

Washington, DC 20001
Phone: 202/624-5890
Fax: 202/624-7888

Doo Neme! tiuserstrmiwps 1yntasimsm
Aptil 8, 19062

41594100578
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State/Industry Meetings (SIMS) Agenda
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NULTISTATE TAXATION OF FINMANCIAL INSTITUTIONS
state/Industry Neeting
Conferencs Roes, Arthur Anderser & Co.
One State Street
Chicage, IL
Novenber 23-24, 1992
AGENDA
Fovember 23, 1892
- - °o
GOVERENMENT AND INDUSTRY REPRESENTATIVES IO MEPT SEPARATELY. TEE JOINT
MNEETING MAY BEGIN AS SCOON AS BOTE GROUPS ARE READY. IF BOTE GROUPS ARE
NOT READY T@ NEET EARLIER, THE JOINT NEETING WILI BEQIN AT 10:30 AM,
0:390 - . (]

WARN=UP, ADMINISTRAZIVE WAITERS AND REVIEW OF GENERAL PROGRESS

:00 -

PRESENTATION AND DISCUSSION OF DRAFT DEFINITICNS

= 3:00 LURCH BREAK

WORKING LUMCY PROVIDED < DISCUSSION OP DRAFT DEPINIIIONS CONTIMUED OVER
IUNCE

1:00 PX = 3:30 PX  BREAK

23 - 23
PRESENTATIOR OF DRAPT OF PAYROLL FaCIox 3Y CO~-LEADERS oF TBANM 1S awp
DISCUBSIOE :

PRESENTATICNE OF DRAFT OF RECEIPTS PACTOR BY CO-LBADERS OF TEAM 18 AXD
DISCUSSION

3:1S PN ~ 3:30 P¥ DBREAX

3 -

COMPLETION OF DISCUSSICE OF RECEIPTS PACTOR DRAPT
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(B030/034
04/22/94 11:00 8202 785 3289 ARTHUR ANDERSEN

. Noveaber 24, 1992

8:3 - 10
PRESENTATION OF DRAFT oF PROPERIY PAcCTOR BY Co=LEADZRS oF TRAM 16 axp
DISCUSSIONR

30:00 AN - 310;315 AN BREAX

138 - -)

COMPLETION OF DISCUSSIOR OF FROPERTY PACTOR DRAPY

PRESEXTATION OF DEPoSITS/SOURCE OF FUNDS PACTOR DRAPTS BY CO-LEADERS or
TEAM 7/17 awD Discussion ‘

PRESENTATION OF REPORTS OF TEANS 1% (REcomnxEEPING BURDEN)
AND 21 (Boox vs. Tax BASIS REPORTING)

- 1;00 LUNCE BREAX (ON OWN)

;l!g zn - 3:22 z!
mmmnlc:szaumtnunaonum:.
‘rhto'baet' |
Nexus
Coabination/Consolidation
Other ontstanding issues
Format and process for statute er fule sdoption

3:00 PR ADJOURN AND HEAD TO O‘HARE
NOTE: OOR AGEEDA IS QUITE ?iGET AND THIS VILL BB 7WZ FIRSY OPPORTURITY

YOU wILL nnamrannmwnzarwuvzmwmn INpor.
n‘wzsmrmmzanmrs; HowSVER, nmnnunrmamwcx
OF QUR SCHEDULE, YE SHOULD ¥OT TURN THR RESTING INTO A PECHPICAL DRAFTINC
SESSION. ANY SUASTITUTE LANGUAGE Yoo VISS 10 PRESENT SYOULD B SUBRITTED I»
PRIZHG!OM"D"WMO!MIM”RGWMHG ror
PROPER ROUTING TO INE RESPBCTIVE TEAN CO—L“D_IRS .
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FINANCIAL INSTITUTIONS BUSINESS WORKSHOP

CO-SPONSORED BY THE MULTISTATE TAX COMMISSION
AND THE FEDERATION OF TAX ADMINISTRATORS

Grand Hyatt Hotel
Washington, DC

October 8 -9, 1991

AGENDA

Tuesday, October 8, 1991

8:00 AM - 4:30 PM

INTRODUCTION TO WORKSHOP
BANKING BUSINESS BASICS

This introductory session builds upon the participant's basic
understanding of the banking business.

Topics include:
The changing definition of banking
Financial statements in the banking industry
Banking profitability

RETAIL BANKING

This session reviews the business and profitability issues
involved in retail banking.

Topics include:

Consumer lending
Direct vs. indirect
Secured v. unsecured
Real estate
Credit card operations




Deposit gathering

Electronic banking
ATMs
Point-of-sale (POS) systems

LUNCH BREAK (WORKING LUNCH)

WHOLESALE BANKING

This session addresses the unique services that banks
provide to their corporate customers.

Topics include:

Corporate finance
Corporate lending
Loan participations
Factoring
Asset-based financing
Leasing
Commercial real estate
Fee-generating activities

Service products
Cash management
Funds transfer

International banking
Letters of credit
Bankers acceptances

Investment banking
Commercial paper
LBOs and HLTs
Securitization
Underwriting
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TRUST SERVICES

This session treats the various trust and securities
processing services provided by banks.

Topics include:
Agent services
Personal services
Institutional trusts
Asset management

Global custody

TREASURY FUNCTIONS

This session deals with the functions of the internal treasury
department of a bank.

Topics include:

Trading
Securities
Foreign exchange

Asset/liability management
~ U.S. Treasuries
Fed funds
Repurchase agreements
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Wednesday, October 9, 1991

8:00 AM - 12:30 PM

OPERATIONS AND ADMINISTRATION

This session addresses the issues on the operational side of a
bank in dealing with tax and audit requirements.

INCOME AND ASSET REPORTING

This session addresses some of the accounting and
regulatory reporting aspects of banking.

Topics include:
Balance sheet and income statement analysis
SEC, GAAP and regulatory requirements
STRUCTURE AND REGULATION

This session reviews the more significant of the federal
regulatory agencies that oversee bank operations, soundness

‘and various reporting requirements.

Topics include:
| Comptroller of the Currency
Federal Reserve Board
FDIC
Securities Exchange Commission
Reports filed with the regulators

Structure of banks (holding company, subsidiaries and
their activities)
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Risk-based rules regarding capital

X. U.S. OPERATIONS OF FOREIGN BANKS

This session deals with foreign bank activities in the U.S.

LUNCH BREAK (ON YOUR OWN)

THE REMAINDER OF THE WORKSHOP SHALL BE LIMITED
T0 GOVERNMENT REPRESENTATIVES ONLY

1:30 PM - 5:00 PM

XI. CURRENT AND EVOLVING ISSUES

This session deals with the issues faced by federal and state
tax auditors in reviewing bank records. :

xII. DISCUSSION AND EVALUATION OF INFORMATION
The government representatives will evaluate the information
provided in the Workshop and discuss the next steps to be

taken in the development of state taxation approaches to
financial institutions.

RECEPTION (5:30 PM - 7:00 PM)




WORKSHOP LEADERS
Sessions II. through VI

Banking Business Basics, Retail Banking,
Wholesale Banking, Trust Services, Treasury Functions

GREGORY GUNTHER: President, Enhanced Communications, Inc. (ECI), a
designer and presenter of training courses in the
Sinancial institutions industry. ECI has presented
various training courses to institutions including
American Banker, American Express, Chase
Manhattan Bank, Chemical Bank, Dun and
Bradstreet, First Interstate, J.P Morgan, Norwest,
and Price Waterhouse.

Session VII,

Operations and Administration

SUNIL ANTANI Executive Vice-President, MNC Financial
Session VIII

Income and Asset Reporting

LARRY ASHMORE First Vice-President, SunTrust Bank
Session IX.
Structure and Regulation
EUGENE W. GREEN: Deputy Chief Accountant

Office of the Chief Accountant
Comptroller of the Currency




Session X.

U.S. Operations of Foreign Banks

JOHN L. CARR, ESQ: Shaw, Pittman, Potts & Trowbridge and

contributing author to International Financial
Law and Regulation of Foreign Banks in the
United States

Session XI,

Current and Evolving Audit Issues

RICHARD FLEMING: Bank Specialist, Internal Revenue Service

EDWARD CAMPION:  Tax Audit Specialist

California Franchise Tax Board

ROLAND SADOWSKY: Corporate Tax Auditor III

New York State Department of Taxation and
Finance

Session XII,

Discussion and Evaluation of Workshop Information

HEIDI HEITKAMP: Tax Commissioner, State of North Dakota

HARLEY DUNCAN: Executive Director

Federation of Tax Administrators

MARILYN KALTENBORN: Chief of Tax Regulations

New York Department of Taxation and Finance

ERIC COFFILL: Senior Staff Counsel, Multistate Tax Affairs

California Franchise Tax Board

ALAN FRIEDMAN: General Counsel

Multistate Tax Commission
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ADDITIONAL WORKSHOP RESOURCES

C. JAMES JUDSON, ESQ.:

Davis Wright Tremaine, Lawyers; Chairman of the firm's
Business Law Group; frequent lecturer and author in areas of
federal and state tax issues concerning financial
institutions; editor of American Bar Association's State
Taxation of Banking Institutions; member and past Chairman
of ABA Committee on Banking and Savings Institutions, ABA
Tax Section.

Mr. Judson has agreed to provide his expert services throughout the
entirety of the Workshop. He will provide his comments and respond to
your questions as to any of the subjects where it might be necessary to
further illustrate or complement the session presentations. Mr. Judson's
experience in the financial industry's transactional side permits him to
provide the "color" commentary to many of the subjects dealt with in the
Workshop.

WORKSHOP MATERIALS

Reading of the "Banking is Business” manual in advance of the
Workshop is strongly recommended Sfor all of the participants. While it
may present new information for some and a basic refresher for others,
it will provide a common place upon which many of the Workshop
sessions will based. Please note that although some portions of the
manual contemplate the doing of workshop-type exercises, time does not
permit us to engage in that type of training. You will receive additional
written materials when you arrive at the Workshop that will assist you
in following the fairly quick-paced presentations that will be presented.




