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DATE: July 20, 2010

Fiscal Year 2010

Annual Report: July 1, 2009 — June 30, 2010

This report reviews Nexus Committee activity in fiscal year 2010 (July 1, 2009 through
June 30, 2010).

Committee Activities

The committee met twice during this period:
e July 28, 2009 in Kansas City, Missouri
e March 4, 2010 in Denver, Colorado

At each meeting the committee heard staff reports about activities of the National Nexus
Program and offered general direction to Nexus program staff. The Executive
Committee should be aware of the following items:

e Staff taught three nexus training courses during this period, in Topeka,
Kansas; Loudoun County, near the District of Columbia; and Portland, Oregon.
Each course lasted two days. Normally a state hosts a school, which consists
chiefly of finding a venue, assisting with set up at the course, and agreeing to
send a minimum number of students. The December school near DC was a trial
to see whether Commission staff should itself host an annual school near the
nation’s capital. That school was attended by about half the usual number of
students, all from the District of Columbia Office of Tax and Revenue. The low
turn out may have been due to the unusual revenue situation. If demand for
nexus training picks up, Nexus staff may offer a school at this location again.
Montana will host a school in Helena in October 2010.

e The committee concluded its markup of the draft voluntary disclosure
guidelines and voted to approve them as amended. Similar to an audit manual,
this document when implemented will provide guidance to Commission staff and
taxpayers regarding state voluntary disclosure policies. Based on input from the
Commission Chair and several Executive Committee members, however, the
Nexus Committee reconsidered section 12, which would require Commission
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staff to disclose the identity of a voluntary disclosant to states that had not signed
a voluntary disclosure agreement with that taxpayer when there is reason to
believe that the taxpayer misrepresented its facts for the purpose of voluntary
disclosure. This provision makes multi-state voluntary disclosure more risky to
taxpayers than single state programs because staff of single-state programs will
not know the taxpayer’s identity before an agreement is signed. Commission
staff, on the other hand, have this information from the moment that the first state
signs and would be required to provide it to all states that received an offer from
that taxpayer, whether or not accepted. A Nexus subcommittee met to examine
the issue and it drafted substitute language for the full committee’s consideration
at its July 2010 meeting. The Nexus Committee will likely present a re-drafted
version to the Executive Committee for consideration at its next meeting.

The committee continued its oversight of the renovation and improvement of the
Commission’s voluntary disclosure software. Staff and the Commission’s
software vendor completed the first portion of this project, including
implementation of the feature to improve the experience for disclosants by
allowing them to apply for voluntary disclosure through the commission’s
website. Staff believes that the Commission is second only to New York in
implementation of an online application. Staff is using the software to track
disclosures (approximately one thousand potential state contracts at any given
time) and manage work flow more efficiently.

The committee asked staff to further develop the goals and general conceptual
outlines of phase Il of this project, which involves giving states and taxpayers
access to the software so that they may perform some functions themselves, and
facilitating anonymous electronic communication between states and taxpayers.
The second portion remains an unfunded concept for now. Following up on this
request, Nexus staff have retained the services of RSI, the information
technology vendor that built the first part of the database, and are working with
this vendor on improvements.

The committee heard a staff presentation regarding the federal Business Activity
Tax Simplification Act (BATSA).

In closed session at its July meeting, the committee heard a presentation from
a member state attorney on nexus litigation, which included discussion of
suggested legal theories and strategies regarding current and future litigation.
The committee then had a roundtable discussion of the presentation that also
included discussion of audit leads and enforcement techniques, and the status of
specific nexus audits in member states. The committee found roundtable
discussion to be very useful and made it a central feature of its March meeting,
too. The committee will likely retain this on its agenda going forward.

Still in closed session, the committee considered at its July meeting whether to
look further into the nexus status of a specific business entity. It asked staff
to collect and present information for its consideration at its next meeting. Staff
made the presentation at the March meeting and based on this the committee
asked Nexus staff to survey states regarding the sales/use tax registration status
of this entity and, if there is not universal registration, to request an explanation
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from the entity. Staff collected information from states regarding the sales/use
registration status of this entity and the committee will consider additional action
at its July 2010 meeting.

The committee requested at its March meeting that staff conduct discovery
research on four industries (2-3 businesses in each industry). The committee
will hear the staff report at its July 2010 meeting.

In closed session at its March meeting, Nexus staff presented research on an
additional business entity that may have nexus in multiple states and may not
be registered for sales and use tax collection. The committee discussed specific
responses to the information, including sharing information pursuant to applicable
law and information exchange agreements.

Also in closed session at its March meeting, Nexus staff presented research
findings about another business entity that may have nexus without benefit of
sales and use tax registration. The committee asked that Nexus staff coordinate
information sharing pursuant to applicable law and information exchange
agreements.

Multi-state Voluntary Disclosure

In fiscal year 2010 (June 30, 2009 through June 30, 2010) the National Nexus Program:

Opened Files for 87 voluntary disclosure applicants and executed 440 contracts.
The average contract value in FY 2010 was $144,084. States collected
$63,396,870 in fy 2010. Nexus staff will present each member state with its
particular information regarding the revenue performance of the voluntary
disclosure program.

Please note: $63,396,870 includes only back tax actually collected (cash basis).

It may also contain a trivial amount of penalty, interest, and miscellaneous fees if
they were collected before conclusion of the voluntary disclosure. It does not
include any tax, interest, penalty, or other thing of value collected after the
voluntary disclosure process ended. States almost always collect substantial
interest on back tax amounts after the end of the voluntary disclosure process, but
the Commission does not include these amounts in its reports.
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