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DEFINITION OF A UNITARY BUSINESS

(Omntting Issue of Unity of Oamership or Control and O her |ssues
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APPLI CATI ON OF REGULATI ON.

A

Subject of Regulation. This regul ation provides
standards for determ ning the scope of a

uni tary busi ness. [Optional | anguage for States enpl oying
conbined reporting: Because this State applies

conbi ned reporting in one of its
constitutionally permtted

forms, determ nation of the scope of a unitary
busi ness, part of which is conducted in this
State, is the first step for determ ning what
busi ness entities are included in the conbi ned
group.] The decisions of the United States
Suprene Court require all States which require
apportionment of business Income to determ ne
the scope of a unitary business for purposes of
determ ni ng whet her specific itens of inconme or
| oss are properly subject to apportionnment by
the taxing State. See MIC Reg. IV.**(1996) for
a description of the steps necessary to

concl ude whether itens of incone or |oss are
apportionabl e or subject to specific

al | ocati on.

Definitions. The following definitions apply to
this regul ation:

1. “Busi ness segnment” neans any groupi ng of
busi ness activities, functions, or
transacti ons.

2. “Busi ness entity” nmeans each type of
organi zation which [this State’s
i ncone/franchi se tax |l aw] recogni zes as an
reporting person, except such term does
not include an i ndividual
[I nsert other applicable exceptions: or
ot her exceptions].

3. “Enterprise” neans a single entity or two
or nore entities under common ownership or
control with respect to which [this
State’s incone/franchise tax] requires a
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determ nation of the unitary businesses
bei ng conducted within this State.

4. “Conbi ned report” means a series of
schedul es whi ch aggregate the busi ness
i nconme and apportionnent factors of two or
more business entities engaged iIn a
unitary business and apportion income to
respective states.

EXI STENCE OF TRADE OR BUSI NESS.

A

Unitary Business Concept. A unitary business is an
enterprise conprised of one or nore business
segnents that are sufficiently related to one
another for their business incone to be aggregated
and apportioned by a common apportionnent fornula.
Were an enterprise consists of nore than one

busi ness segnent, it is necessary to determ ne
whet her the different business segnments constitute
a single unitary business, or whether the
enterprise has nore than one unitary business.

Diverse Lines of Business. Business segnents
conducting seem ngly unrel ated and di verse

busi ness operations may neverthel ess constitute
parts of a unitary business dependi ng upon the
extent of the interdependence, integration, and
interrel ati onshi p between the business segnents.
The determ nati on of whether business segnents
conducting diverse |lines of business constitute a
uni tary business involves the application of the
sane principles, described below, that are
applicable to determ ning the scope of any unitary
busi ness. However, diversification of the
enterprise’s portfolio and reducing the risks
inherent in being tied to one industry’s business
cycle through the maki ng of investnents does not

by itself establish that the segnents of an
enterprise constitute a unitary business.

[ Optional |anguage for States enploying conbined reporting: C
Commonly Owned or Controlled Business Entities.

|f an enterprise is conprised of two or nore
comonly owned or controll ed business entities or
segnents engaged in a single unitary business, the
conbi ned busi ness inconme of the single unitary
busi ness is then apportioned by a single formula
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82 whi ch considers the instate and the out-of-state
83 factors that relate to that unitary business.]

84 [Optional |anguage for States that do not enploy conbined reporting:

85 C. Apportionment of Income of Separate Entity.
86 | nconme subject to apportionnent is determ ned

87 [ insert or acknow edge possible exceptions: , Subject to

88 speci al exceptions,] by reference to the incone of
89 each unitary business of each separate business
90 entity. This apportionnent is acconplished

91 wi thout regard to whether other business entities
92 under comon ownership or control are in the sanme
93 uni tary busi ness. ]

94 D. Separate Trades or Businesses Conducted within a
95 Single Entity. An enterprise structured as a

96 single entity may have nore than one unitary

97 business. In such cases it is necessary,

98 regardl ess of the application of conbined

99 reporting, to determ ne the business, or

100 apportionable, incone attributable to each

101 separate unitary business and the nonbusi ness

102 i nconme which is specifically allocated. The

103 busi ness i ncone of each unitary business is then
104 apportioned by a fornmula that takes into

105 consideration the instate and the out-of-state
106 factors that relate to the respective unitary

107 busi ness whose incone is being apportioned. See
108 | V. A. 3.,below, for a presunption that arises from
109 the structure of an enterprise as a single

110 busi ness entity.

111 111. DETERM NATI ON OF A UNI TARY BUSI NESS

112 A General Considerations. [AI ternative | anguage for conbined
113 reporting States: | f] [AI ternative | anguage for single entity States:
114 Subject to the limtations inposed by this State’s
115 single entity reporting system if] one business
116 segnent of an enterprise is sufficiently related
117 to one or nore of the enterprise’s other business
118 segnents to constitute a single unitary business,
119 then that portion of the business incone of the
120 unitary business that is attributable to the

121 taxing State is determ ned by formul a

122 apportionment based upon factors attributable to
123 that entire unitary business. Even if only one
124 busi ness segnent of an enterprise operates within
125 a single state, if that business segnent is part
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of a unitary business conducted within and w t hout
this State, the conbi ned business incone of all
busi ness segnents of that unitary business is
properly subject to apportionnment by fornula.

Unitary Business Unaffected by Formal Business
Organization. The formal business organization of
an enterprise does not affect the determ nation of
the scope of a unitary business. A unitary

busi ness may exist within a single business entity
or anong comonly owned or controlled business
entities.

Description of Tests Used to Determine Scope of
Unitary Business. A unitary business is present
anong the enterprise’ s business segnents when
there is sone sharing or exchange of value (a
concept that is not limted to, but includes, a

“flow of goods”). Fhis—sharingoer—exchange of
I . d bl ; .

rdentifeation—orrmeasurenrent— A sharing or
exchange of value that will define the scope of a
unitary business is distinguished fromthe nere
flow of funds arising out of a passive investnent
or a distinct business operation. Evaluatien—of

the—objeective—characteristics—of aninvestinent's

. , .
use—and-thetnvestaent—srelationtothe
enterprise—and-the-business—berng—conducted—bythe
erte:p||s$ W-thin—the ta?:ng Siaie TII inai-cate
of —apassiveinvestrent. |f the investnent
furthers the business being conducted wthin the
taxing State beyond nere financial betternent in
general, the investnent is not passive. A passive

activity is an investnent activity not related to
the conduct of a unitary business.

Satisfaction of any of the follow ng three
alternative tests establishes the presence of a
unitary business, subject to the additional

requi renment of unity of control that is described
in Reg. ***,

1. Contribution or Dependency Test. The
operation of one business segnent is
dependent upon, or contributes to, the
operation of another business segnent; or
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2. Three Unities Test. Anpong the enterprise’s
busi ness segnents there is a unity of
ownership, a unity of operation as evidenced
by central purchasing, adverti sing,
accounti ng and managenent divisions, and a
unity of use of the centralized executive
force and general system of operation; or

3. Mobil Factors Test. The enterprise’s business
segnents exhibit functional integration
centralization of managenent, and econom es
of scale. These alternative tests exam ne
whet her the busi ness segnents operate as an
i ntegrated whol e or exhibit substanti al
mut ual i nterdependence. See Reg. *** for
special rules that govern the determ nation
of whether a pure or passive hol di ng conpany
constitutes a part of a unitary business with
one or nore affiliates conducting active
busi ness operati ons.

Analysis of the Three Alternative Tests of a
Unitary Business. The follow ng anal yti cal
princi ples assist the application of the three

alternative tests described in Il1.C , above.

1. Contribution/Dependency Disjunctive. The
contribution or dependency test is phrased in
the disjunctive. |If the activities of a

busi ness segnent either contributes to the
activities of another business segnent or are
dependent upon the activities of another

busi ness segnent, a unitary business exists.

2. Three Unities Overall Test. Under the three
unities test, the distinction between unity
of use and unity of operation is not always
precise. Certain relationships between
busi ness segnents may satisfy either part of
the test. The determ nation of whether a
unitary business exists is nade on the basis
of an overall evaluation and there is no
preseribed universally applicable | evel of
unity of operation or unity of use which nust
be present in every case.

3. Mobil Factors Test Overall Test. Under the
Mobil factors test, the distinction between
the three analytical factors is not always
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precise. Certain relationships between

busi ness segnents may—satisty support a
finding for any one or nore of the factors.
The determ nation of whether a unitary

busi ness exists is made on the basis of an
overall evaluation and there is no preseribed
universally applicable | evel of each of the
factors that nust be present in each case.
Application of the Mobil factors to the facts
of each case wll determ ne whether there is
sufficient sharing or exchange of val ue anong
t he busi ness segnents that the business
segnents bei ng exam ned constitute an

i ntegrated whol e, or exhibit substanti al

mut ual i nterdependence, of a single unitary
busi ness.

Classification of Particular Business
Operations. Under the Mbil factors test, a
particul ar busi ness eperation activity nmay be
suggestive of one or nore of the factors. 1In
t hese circunstances, it is uninportant

whet her the particul ar busi ness eperation
activity i s unanbi guously classified as

ei ther functional integration, or
centralization of managenent, or econom es of
scale. The absence of a particul ar business
operation activity fromthe list set forth
under a specific analytical factor in the
subsequent part of this regulation does not
indicate that integration of the m ssing

busi ness eperatioen activity anong the

busi ness segnents being anal yzed is
insignificant or irrelevant to determ ning
the presence of the factor. The lists are
exanpl es only, and not inclusive
descriptions, of the Mobil factors.

Il1lustration of Mobil Factors Test.
Functional integration, centralization of
managenent, and econom es of scale are
illustrated as foll ows:

a. Functional integration: Functi onal
integration refers to transfers between
or pooling anong busi ness segnents that
significantly affect the business
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operations of the segnents. Functional
integration includes, but is not limted
to, transfers or pooling with respect to
the enterprise’s products or services,
techni cal information, marketing
information, distribution systens,

pur chasi ng, and intangi bl es such as
patents, trademarks, service marks,
copyrights, and trade secrets, know how,

formul as, and processes. There is no
specific type of functional integration
t hat nmust be present. Facts suggesting
the presence of functional integration
shoul d be anal yzed in conbination for
their cunul ative effect and not in
isolation. The following is a list of
exanpl es of business operations that can
support the finding of functional
integration. The order of the |ist does
not establish a hierarchy of inportance.

i Sal es, exchanges, or transfers
(collectively “sales”) of products,
servi ces, and/or intangibles
bet ween busi ness segnments may
i ndi cate functional integration.
The significance of the
i nterconpany sales to the finding
of functional integration wll be
af fected by the character of what
is sold and/or the percentage of
total sal es or purchases
represented by the interconpany
sal es. For exanple, sales anobng
busi ness segnments constituting a
vertically integrated enterprise s
may be indicative of functional
i ntegration. Functional
integration is not negated by the
use of a readily determ nable
mar ket price to effect the
i nt erconpany sal es, because
the sales can represent an assured
mar ket for the seller or an assured
source of supply for the purchaser

ii. Common Marketing. The sharing of
common mar keti ng features anong
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346

busi ness segnents s may be an
i ndi cation of functional
i ntegration when such marketing

results in significant nutua

advant age. Conmon marketing exists
when a substantial portion of the
busi ness segnments’ products,
services, or intangibles are
distributed or sold to a conmon
cust oner, when the business
segments use a comon trade nane or
ot her common identification, or
when t he busi ness segnents seek to
identify thenselves to their
custoners as a nenber of the sanme
enterprise. The use of a common
advertising agency or a comonly
owned or controlled in-house
advertising office does not by
itself establish common marketing
that is suggestive of functional
integration. (That activity,
however, is relevant to determ ning
t he exi stence of econom es of scale
and/or centralization of
managenent . )

Transfer or Pooling of Technical
Information or Intellectual
Property. Transfers or pooling of
technical information or

intell ectual property, such as
patents, copyrights, trademarks and
service marks, trade secrets,
processes or fornulas, know

how, research, or devel opnent, may
i ndicate functional integration
when the matter transferred is
significant to the business
segnents’ operations.

Common Distribution System.

Use of a common distribution system
by the busi ness segnents, under

whi ch inventory control and

accounting, storage, trafficking,
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and/or transportation are
controll ed through a commopn network
i ndi cates functional integration.

V. Common Purchasing. Common
pur chasi ng of substanti al
quantities of products, services,
or intangibles fromthe sanme source
by the busi ness segnents, where the
purchasing results in significant
cost savings or where the products,
services or intangibles are not
readi ly avail abl e from ot her
sources and are significant to each
segnent’s operations or sales,
i ndi cates functional integration.

vi. Common or Intercompany Financing.
Significant common or i nterconpany
financing, including the guarantee
by, or the pledging of the credit
of , one or nore business segnents
for the benefit of another business
segnent or segnents indicates
functional integration, if the
financing activity serves an
oper ati onal purpose of both
borrower and | ender. Lending which
serves an investnent purpose of the
| ender does not necessarily
i ndi cate functional integration.
(See 111.D.5.b., below, for
di scussion of centralization of
managenent . )

vii. O her. [Reserved].

Centralization of Management.
Centralization of managenent exists when
directors, officers, and/or other
managenent enpl oyees jointly participate

in the managenment deci sions which affect
the respective business segnents.
Centralization of managenment can exi st
whet her the centralization is effected
froma parent entity to a subsidiary
entity, froma subsidiary entity to a
parent entity, fromone subsidiary
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entity to another, from one division

within a single business entity to

anot her division within a business

entity, or fromany conbi nation of the

foregoi ng. Centralizationof rmanagenent
: I he f . 1ar d

when—day-to-day managenrent

responstbiHty and accountabiHty
has—been—decentralized—sotongasthe
managerent—norralby—has—an—operational
role with-respectto-the busihess
seghents. An operational role can be
ef fected through nmandat es, consensus
bui | di ng, +mpHeit Informal
under st andi ngs of the overall
operational strategy of the enterprise,
or any other mechani smthat establishes
j oi nt managenent.

i Facts Indicating Centralization of
Management. Centralization of
managenent i s indicated when
managenent of the operations of the
busi ness segnents is conducted to
integrate a significant aspect of
t hose operations. (The order of
the foll owm ng di scussion does not
establish a hierarchy of
inportance.) Centralization of
managenent i s indicated when
managenment operates to ensure that
t he busi ness segnents are operated
for the benefit of the whole and
not just for their own individual
interests. Centralization of

managenent i s indicated when
managenent transfers know edge and
expertise to the other segnents or
by the existence of common

st andards of professionalism
profitability, and/or ethical
practices that apply to the

busi ness segnents, or the transfer
or rotation of officers or other
managenent enpl oyees anong the
busi ness segnents. Existence of
common of ficers and directors,
whil e relevant to a show ng of



Definition of a Unitary Busi ness

Novenber 1996 Draft
Page 11

438

439

440

441

442

443

444
445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464
465

466
467
468
469
470
471
472
473
474
475
476
477
478

479
480
481
482
483

centralization of managenent, does
not al one indicate centralization
of managenment. Comon officers are
nore likely to indicate
centralization of managenent than
are common directors.

Stewardship Responsibilities
Distinguished. Centralized efforts
to fulfill stewardship
responsibilities does not indicate
centralization of managenent.
Stewardship responsibilities are

t hose steps that any owner would
take to safeguard an investnent.
Stewardship responsibility is

di stingui shed fromthose steps that
an owner may take to enhance val ue
by integrating one or nore
significant operating aspects of
one busi ness segnent with the other
busi ness segnents of the owner.

For exanpl e, inplenenting reporting
requi renents or requiring approval
of capital expenditures on a
segnent - by- segnent basi s w t hout
regard to the overall capital needs
of the business segnents as a whol e
general |y di scharges stewardship

responsibilities. On the other
hand, inplenenting internal
controls, like centralized
budgeti ng, that require approval of
significant capital expenditures,

t hereby ensuring that the avail able
capital of the enterprise is used
to the best advantage of the col -

| ective whol e, when conbined with

t he exi stence of a centralized
cash managenent function for the
busi ness segnents, goes beyond
mer e st ewardship.

Same Business Line or Vertically
Integrated Enterprise. Business
segnents engaged in the sane
general |ine of business or
fulfilling constituent steps in a
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vertically integrated enterprise
enpl oy these circunstances to nmake
use of readily transferable

know edge and expertise of the
operations of the other segnents
and/ or to devel op coordi nation

bet ween the busi ness segnments for
the mutual benefit of the segnents
and thereby indicate centralization
of managenent.

Business Segments within a Single
Business Entity. Business segnents
operated within the organi zational
structure of a single business
entity indicate centralization of
managenent when managenent by
virtue of its necessarily
centralized role as managenent to
the business entity as a whole

will likely integrate the
operations of the business segnents
to further the objectives of the

singl e business entity. See
V. A 3., below, for an

adm ni strative presunption that
applies to business segnents within
a single entity.

Economies of Scale. Activity anong
and between busi ness segnents
resulting in a significant decrease
in the average per unit cost of
operational or admnistrative
functions due to the increase in
operational size indicates
econom es of scale. Econom es of
scale may exi st fromthe inherent
cost savings that arise fromthe
presence of functional integration
or centralization of managenent.
The foll owm ng are exanpl es of

busi ness operations that can
support the finding of

econom es of scale. The order of
the |list does not establish a

hi erarchy of inportance.
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529 (I') Centralized Purchasing.

530 Centralized purchasing

531 desi gned to achi eve

532 savi ngs due to the vol une of
533 purchases, the timng of

534 purchases, or the

535 i nt erchangeability of

536 purchased itens anong the

537 pur chasi ng busi ness segnments
538 i ndi cates econom es of scale.
539 (1i1) Centralized Administrative

540 Functions. The perfornmance of
541 traditional corporate

542 adm ni strative functions, such
543 as | egal services,

544 accountihg—tax

545 admnistration, pension and
546 ot her enpl oyee benefit and

547 adm ni stration, andfinancial
548 repoerting, in comon anong the
549 busi ness segnents may result
550 in economes of scale. A

551 busi ness segnent that secures
552 savings in the performance of
553 corporate adm nistrative

554 services due to its

555 affiliation with other

556 busi ness segnents that it

557 woul d not ot herwi se reasonably
558 be able to secure on its own
559 because of its size, financial
560 resources, or avail able

561 mar ket, indicates econom es of
562 scal e.

563 |V. EVIDENCE AND PRESUVPTI ONS

564 A Presumptions ldentified. The presunptions

565 described below will be utilized to assist in

566 determ ning the scope of a unitary business. The
567 t axpayer may rebut by clear and cogent evi dence
568 that application of the presunption will result in
569 the State taxing extraterritorial values or

570 attributing to the State incone that is all out of
571 appropriate proportions to the business transacted
572 in the State. This proof overcones the result

573 achi eved by the application of any presunption
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descri bed bel ow.

1

4-— 3.

Same Type of Business. Business segnents
that are in the sanme general |ine of business
are generally engaged in a single unitary
busi ness, as, for exanple, arnutistate

grecery—operation—chain of multistate grocery
stores.

Steps In a Vertical Process. Business
segnents that are engaged in different steps

in a vertically structured enterprise are

al nost al ways engaged in a single unitary
busi ness. For exanple, an enterprise engaged
in the exploration, devel opnent, extraction,
and processing of a natural resource and the
subsequent sale of a product based-upen
produced from the extracted natural resource,
is presumed engaged in a single unitary

busi ness, regardless of the fact that the
various steps in the process are operated
substantially independently of each ot her
with only general supervision fromthe
enterprise's executive offices.

Strong Centralized Management. Busi ness
segnents which m ght otherw se be consi dered
as engaged in nore than one unitary business
are properly considered as engaged in one

uni tary business when, for exanple,

there is a strong central nmanagenent, coupled
with the existence of centralized departnents
for such functions as financing, advertising,
research, or purchasing. For exanple, sone
enterprises conducting diverse |ines of

busi ness may properly be considered as
engaged in only one unitary busi ness when the
central executive officers are normally
involved in the operations of the various
busi ness segnents and there are centralized
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of fices which performfor the business
segnents the normal matters which a truly
i ndependent busi ness woul d perform for

itself, such as aecounting,—personnel,

rasuranee, | egal, purchasing, or adverti sing,

or—finaneing. The absence of these described
condi ti ons does not, however, preclude the
finding of a unitary business based upon

ot her indicative conditions.

Reporting Positions as Evidence. |nconsi stent
reporting positions of a business entity may
i ndicate that the business segnent’s
reporting positions regarding the existence
or nonexi stence of a unitary business are in
error.

1. Inconsistent Reporting Positions iIn
Taxing State. [The state tax
adm nistrator] may rely on the evidence
of inconsistent reporting positions in
this State under substantially the same
facts fromone reporting period to the
next to treat business segnents as
engaged in

a. A unitary business, when the
busi ness segnents’ return or
returns previously filed with this
State have treated the business
segnents as a unitary business and
t he busi ness segnents’ change in
their reporting position wll
result in a substantial tax benefit
not ot herw se avail able, or

b. Separ at e busi nesses, when the
busi ness segnents’ return or
returns previously filed with this
State have treated the business
segnents as separate busi nesses,
and t he business segnents’ change
in their reporting position wll
result in a substantial tax benefit
not otherw se avail abl e.

2. Inconsistent Treatment between States



Definition of a Unitary Busi ness

Novenber 1996 Draft
Page 16

660
661
662
663
664
665
666
667
668

669
670
671
672
673
674
675
676
677
678

679
680
681
682
683
684
685
686
687
688

wr d\ unt r ydf 5. doc
11/ 96

with Substantially Similar Unitary
Standards for the Same Tax Period. [The
state tax admnistrator] may rely on the
evi dence of inconsistent reporting
positions with respect to the sanme
reporting period in this State and ot her
States with substantially simlar

uni tary business standards to treat

busi ness segnents as engaged in

a. a unitary business, when the
busi ness segnents’ reporting
position filed with this State have
treated the business segnents as
not in a unitary business, and the
busi ness segnent’s reporting
position, for the sanme taxable
period, in another State or States
treated the business segnents as
unitary, or

b. separate and distinct businesses,
when t he busi ness segnents’
reporting position filed with this
State have treated the business
segnents as unitary, and the
busi ness segnments reporting
position, for the sanme taxable
period, in another State or States
treated the business segnents as
separate and di stinct businesses.



