
FINAL REPORT OF HEARING OFFICER 

REGARDING PROPOSED ADOPTION OF 

MULTISTATE TAX COMMISSION REGULATION IV.18. (j) 

(Publishing) 

On November 9, 1990, the Executive Committee of the Multistate 

Tax Commission ("Commission") adopted a resolution ordering a 

public hearing to be held pursuant to Article VII ( 2) of the 

Multistate Tax Compact ("Compact") regarding a proposed allocation 

and apportionment regulation pertaining to the attribution of 

income from the business of print media (the affected industry is 

hereafter referred to as the "publishing" industry). 

Bylaw No. 7 of the Commission requires the Hearing Officer to 

submit to the Executive Committee a report which shall contain a 

synopsis of the hearing proceedings and a detailed recommendation 

for Commission action. In the case of a hearing, such as the 

present one, that is held pursuant to Article VII ( 2) of the 

Compact, the final recommendation of the Hearing Officer is to 

include a proposed draft of the regulation which is the subject 

matter of the hearing. 

This Final Report of the Hearing Officer is divided into three 

parts - the Hearing Officer's recommendation for Commission action 

concerning the adoption of the proposed Regulation; a synopsis of 

the public hearing proceedings which were held; and a discussion of 

the major substantive issues addressed. 

I 

RECOMMENDATION FOR COMMISSION ACTION 

Based upon the discussion of the substantive issues and a 

description of the public hearing procedures that have been 

followed in this matter, the Hearing Officer recommends that the 

Multistate Tax Commission adopt proposed Regulation 

IV. 18. ( j) (Publishing) ("proposed Regulation") as set forth in 



Exhibit 1. to this Report. Exhibit 2. sets forth the Resolution of 

the Executive Committee dated November 9, 1990 ordering the public 

hearing and the draft of the Regulation as it was originally 

proposed for public hearing. 

The Hearing Officer further recommends that the Commission 

recommend to the states that adopt proposed Regulation 

IV.18.(j) {Publishing) that, to the extent practicable, it become 

effective with respect to the same tax year that Multistate Tax 

Commission Regulation IV.18. (h) {Television and Radio Broadcasting) 

becomes effective. It is in this manner that the two primary 

industries that compete for advertising revenue may be more fairly 

and similarly treated with respect to that competition. 

II 

SYNOPSIS OF PUBLIC PROCEEDINGS 

A. Notices and Public Hearing. 

Notices of the first two sessions of the public hearing to be 

held were provided as set forth in Exhibit 3. On March 28, 1991, 

the initial session of the public hearing was held in Washington, 

D.C. on May 7, 1991, the second public session was held in Los 

Angeles, California. Additionally, the public was invited to 

submit additional written testimony or submissions through and 

including May 15, 1991. Upon separate Notice of Hearing (Exhibit 

4.), a third session of the public sessions was held in Washington, 

D.C. on September 24, 1991. The reasons setting forth the need for 

the third public session of the hearing are set forth in Exhibit 

21. In addition to the two sessions of the public hearing, the 

Hearing Officer met with several industry representatives at the 

offices of Gannett Co., Inc. in New York City on April 9, 1991 and 

October 18, 1991. 

Alan Friedman, General Counsel to the Multistate Tax 
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Commission, presided as Hearing Officer for the Commission. There 

were 2 2 persons in attendance at the first Washington, D.c. 

session; 11 persons in attendance at the Los Angeles, California 

session; and 8 persons at the second Washington, D.C. session. 

Those in attendance at the three public hearing sessions, as well 

as those at the April 9 and October 18, 1991 meetings, are listed 

in Exhibit 5. 

B. Clarification of the Law Regarding the First Amendment and the 
Need for the Third Session of the Public Hearing. 1 

The subject regulation, as originally drafted, paralleled the 

wording of the Commission's Regulation IV. 18. (h) (Television and 

Radio Broadcasting) , which set forth the method by which net income 

from the business of television and radio broadcasting activities 

was to be apportioned among the adopting states. The reason for 

the parallel development of the language between the two 

regulations was the understanding that the law under the First 

Amendment to the United States Constitution might well require 

state government to treat alike for taxation purposes, to the 

extent practicable, the income earned from competing media that 

were protected by the First Amendment. This position was advanced 

by certain representatives of the television industry during the 

development of Reg.IV.(h) (Television and Radio Broadcasting) and 

accepted by the Hearing Officer as a legitimate concern. See, 

Exhibits 6. and 7. It was a position that had substantial support 

in prior case law. See, Minneapolis Star & Tribune Co. v. 

Minnesota Comm'r of Revenue, 460 u.s. 575 (1983) and McGraw Hill, 

Inc. v. State Tax Commission, (N.Y. App. Div. 1989). 

For a more complete statement of background regarding the 
Hearing Officer's decision to hold a third session of the 
Public Hearing, see Exhibit 21. (Interim Report of 
Hearing Officer Regarding Proposed Adoption of Multistate 
Tax Commission Regulation IV .18. (j) (Publishing) dated 
June 11, 1991). 
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On April 16, 1991, the Supreme Court decided the case of 

Leathers, Commissioner of Revenues of Arkansas v. Medlock, et al., 

u.s. 111 s.ct. 1438 (1991). That case removed a 

substantial part of the concern previously held by the Hearing 

Officer that the states were required, under the First Amendment, 

to treat alike income of electronic media and print media derived 

from their respective advertising activities. The Supreme Court 

held that the First Amendment does not prohibit a state from 

according differential tax treatment (there a sales tax) to the 

different types of media. However, it must be noted that the Court 

did not decide whether the Equal Protection Clause of the 

Fourteenth Amendment to the United States Constitution prevented 

states from differentially taxing either members of the same media 

(cable vs. broadcast television) or members of competing media 

(print vs. electronic) . For a more detailed discussion of the 

Medlock case, see Exhibit 26. 

The unanticipated holding in the Medlock case provided the 

Hearing Officer with the opportunity to unhitch the proposed 

Regulation as originally drafted and modelled after the Television 

and Radio Broadcasting Regulation and to craft a regulation that 

pertained more directly and understandably to the publishing or 

print media. A second draft of the proposed Regulation was then 

prepared and distributed for the purpose of receiving comment. See 

Exhibit 11. A third public session of the hearing process was then 

provided to ensure that the states and the public had a fair 

opportunity for input as to this second version. 

The Regulation proposed here is based upon the second version 

drafted by the Hearing Officer immediately after the Medlock 

decision was announced. It represents an approach that has been 

"unhitched", in a manner of speaking, from the language found in 

the Television and Radio Broadcasting Regulation. However, it must 

be emphasized that the general thrust of the proposed version of 

the Publishing Regulation remains consistent with the apportionment 
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philosophy and methodology adopted with respect to the television 

and radio broadcasting. The substance of both methods is to 

apportion the receipts factor on an analogous basis. For the 

broadcaster, the in-state audience that either sees or hears the 

television or radio programming is used as the measure, and for the 

publisher, the in-state readership or circulation is the measure. 

In the opinion of the Hearing Officer, therefore, even if the First 

Amendment or the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution were to apply (either 

directly or indirectly through a constitutional provision of a 

state), such constitutional concerns have by-and-large been 

satisfied by the apportionment method contained in the proposed 

Regulation. 

c. Material Submitted for the Record. 

The oral statements of the witnesses and persons present at 

the public sessions were tape-recorded; and the recordings, which 

are made a part of the record, are available for review upon 

request to the Multistate Tax Commission. The following additional 

written materials have been developed by or submitted to the 

Hearing Officer and will be made a part of the hearing record: 

Exhibit 6. 

Exhibit 7. 

Exhibit 8. 

Exhibit 9. 

Supplemental Report of Hearing Officer 
Regarding Proposed Adoption of Multistate 
Tax Commission Regulation IV.18. (h) 
(Television and Radio Broadcasting) 
(without Exhibits) . 

Second Supplemental Report of Hearing 
Officer Regarding Proposed Adoption of 
Multistate Tax Commission Regulation 
IV.18.(h) (Television and Radio 
Broadcasting) (without Exhibits). 

Resolution Regarding Adoption of Proposed 
Allocation and Apportionment Regulation 
IV.18.(h) dated August 31, 1990. 

Letter dated February 20, 1991 from Lorna 
Turner of the Tribune Company. 
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Exhibit 10. 

Exhibit 11. 

Exhibit 12. 

Exhibit 13. 

Exhibit 14. 

Exhibit 15. 

Exhibit 16. 

Exhibit 17. 

Exhibit 18. 

Exhibit 19. 

Exhibit 20. 

Exhibit 21. 

Letter dated April 17, 1991 from Benjamin 
F. Miller, Director, Multistate Tax 
Affairs Bureau, California Franchise Tax 
Board. 

Letter dated April 25, 1991 from the 
Hearing Officer to Christopher Baldwin of 
Gannet Co., including a 4/25/91 draft of 
"Multistate Tax Commission Proposed 
Regulation Art.IV.18. (j) (Publishing). 

Letter dated April 30, 1991 from Roger 
Stone, Revenue Audit Supervisor, State of 
Alaska Department of Revenue. 

Letter dated May 1, 1991 from Thomas H. 
Nied and Robert S. Tobin of The New York 
Times Company. 

Letter dated May 2, 1991, from Richard 
Chiogioji, Tax Audit Supervisor, 
Department of Taxation, State of Hawaii. 

Letter dated May 3, 1991 from Stanley A. 
Gottlieb of The Hearst Corporation. 

Letter dated May 6, 1991 from Benjamin F. 
Miller, Director, Multistate Tax Affairs 
Bureau, California Franchise Tax Board. 

Written Summary of Comments dated May 7, 
19 91, presented by Kar 1 H. Loring and 
Victor s. Rappa of Knapp Communications 
Corporation. 

Written Points for 
Hearing dated May 
Plank/Don Mosca of 
Company. 

Discussion at MTC 
7, 1991 by Jack 
The Times Mirror 

Letter dated May 14, 1991 from 
Christopher W. Baldwin of Gannett Co. 
Inc. and Written Comments. 

Letter dated May 24, 1991 from Don 
McNeal, Acting Manager, Corporation Tax 
Section-Audit Division, Oregon Department 
of Revenue. 

Interim Report of Hearing Officer 
Regarding Proposed Adoption of Multistate 
Tax Commission Regulation 
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IV.18. (j) (Publishing) 
1991. 

dated June 11, 

Exhibits 22a.-22d. Audit Bureau of Circulations statements 
for Architectural Digest, Democrat & 
Chronicle, USA Today and Detroit Free 
Press (selected portions not copied). 

Exhibit 23. Letter dated July 1, 1991 from Charles B. 
Bayly, Jr., Senior Tax Counsel, CBS Inc. 

Exhibit 24. Letter dated August 22, 1991 from Heidi 
Heitkamp, North Dakota Tax Commissioner. 

Exhibit 25. Letter dated August 27, 1991 from 
Benjamin F. Miller, Director, Multistate 
Tax Affairs Bureau, California Franchise 
Tax Board. 

Exhibit 26. Dyk and Kulwicki, "Taxing the Media: An 
Examination of Leathers v. Medlock", 
State Tax Notes (September 9, 1991). 

Exhibit 27. California Legal Ruling 367 (December 5, 
1973). 

III 

SUBSTANTIVE ISSUES ADDRESSED 

During the course of the public proceedings, many comments 

were received from both the states and industry representatives 

regarding several of the substantive provisions contained in the 

proposed Regulation. Many of the industry comments were directed 

at provisions that were included in the original version of the 

proposed regulation that were tied to the Broadcasting Regulation. 

Based upon the Medlock decision, the Hearing Officer has 

determined that the publishing industry need not be treated 

strictly in lock step with the broadcasting industry with regard to 

income tax apportionment approaches. The Hearing Officer 

determined that in the interest of establishing a simpler and more 

accurate publishing industry apportionment method, many changes to 

the regulation as originally proposed should be made. 
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The Hearing Officer has also concluded that both the 

electronic media and the printed media compete, in a large degree, 

for the same advertising dollars; and each media measures the value 

of the delivery of its advertising messages in analogous ways 

through audience and circulation statistics. A sense of fairness 

and tax equity will be served, as the Uniformity Committee has 

consistently suggested, if both media are treated for tax 

apportionment purposes in a comparable manner, irrespective of the 

latitude found in the United States Constitution to do otherwise. 

The Hearing Officer has, accordingly, agreed with certain of 

the comments and objections raised with regard to the originally 

proposed regulation and has rejected others. Several of the more 

substantive comments and objections and the Hearing Officer's 

conclusions and recommendations are set forth as follows: 

1. Need for a Separate Special Industry Regulation. 

Objection or comment: 

From the outset and consistently throughout the proceedings, 

industry representatives have urged that there is no need for the 

proposed regulation since the publishing companies are following 

the apportionment by circulation concept already. They suggest 

that the proposed regulation will merely add confusion to the area 

and not be in the interest of achieving uniformity. It was also 

suggested that if any action is required, the addition of a 

sentence or two to Reg.IV.17. that apportioned advertising receipts 

based upon circulation would be sufficient. 

Conclusion and Recommendation: 

The Uniform Division of Income for Tax Purposes Act (UDITPA) 

upon which the Multistate Tax Compact was substantially founded, 

was adopted by the National Conference of Commissioners on Uniform 

State Laws in 1957. The principal author of UDITPA, Professor 

William J. Pierce, wrote a brief background paper that described 
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the basic purposes of the Act and set out the pros and cons of 

several of its provisions. With respect to the issue of whether a 

special regulation is needed or appropriate here, Professor 

Pierce's comments are directly on point and compelling. He wrote: 

Another problem arises in conjunction with sales 
other than sales of tangible personal property. Section 
17 of the uniform act attributes these sales to the state 
in which the income-producing activity is performed. If 
the activity is performed in more than one state, the 
sales are attributed to the state in which the greater 
proportion of the activity was performed, based upon cost 
of performance. In many types of service functions, this 
approach appears adequate. However, there are many 
unusual fact situations connected with this type of 
income and probably the general provisions of Section 18 
should be utilized for these cases. If we assume that 
the activity involved is the servicing of industrial 
equipment, the formula in the uniform act would be easily 
applied and the result appears equitable. In contrast, 
assume that the sales item involved is advertising 
revenue received by a national magazine publisher. The 
state of activity would be difficult, if not impossible, 
to ascertain, so it would appear that this type of income 
may well be apportioned on the same basis as subscription 
income. The national conference considered this problem 
at length and concluded that for certain types of sales 
income, exceptions would have to be established by the 
tax collection agencies, since no formula seemed to be 
satisfactory for every conceivable factual situation. 
Generally, it was felt that the provisions of Section 17 
were the best that could be designed to cover the greater 
proportion of the cases. 

Pierce, "The Uniform Division of Income for State Tax Purposes", 
Taxes, Vol.35, No. 10, p.747, 780-781. 

It is the Hearing Officer's 

the proposed Regulation, with 

specifically to publishing,would 

conclusion that the adoption of 

its many provisions relating 

serve the purposes of fair and 

uniform apportionment better than would a grafting of a sentence or 

two onto Reg. IV.17. 2 Additionally, the Hearing Officer firmly 

2 In addition, it would be impossible for the Hearing 
Officer to "graft a sentence or two" on existing 
Reg.IV.17., in any event, because of his lack of ability 
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believes that major changes to substantive apportionment provisions 

of Article IV. of the Compact that are required for specialized 

industries (industries other than those that are purely mercantile 

or manufacturing) should be accomplished through Reg.IV.18. 

Lastly, given the adoption of the Broadcasting Regulation, the 

adoption of an analogous apportionment methodology that is clearly 

set forth for the publishing industry will more clearly reflect the 

states' intention to treat income derived from similar income­

producing activities similarly to the extent practicable. The 

adoption of the proposed regulation in the form recommended will 

more directly support a finding of compliance with the Equal 

Protection clause of the United States Constitution, as well as any 

state constitutional requirements along those lines. 

2. The Proposed Regulation and the Concept of Nexus. 

Objection or Comment: 

Industry representatives have objected that the proposed 

regulation should not be used either to create a new nexus standard 

or to circumvent P.L. 86-272 with respect to a state's taxing 

jurisdiction. From the outset of the proceedings, the publishing 

industry representatives have viewed the proposed regulation, in 

part, as an effort by the states to create a new nexus standard for 

their industry by treating advertising as an activity separate from 

the sale of printed material as tangible personal property. 

The Hearing Officer understands the industry concern to be 

two-fold. First, it is suggested that by attributing the 

advertising receipts based upon a circulation factor that this 

somehow has a jurisdictional impact, i.e., that the mere act of 

to state even the most simple thought in a sentence or 
two. 
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attributing advertising receipts to the market state's numerator 

creates taxing jurisdiction. The second concern is that by 

treating the business activity of selling and delivering 

advertising as a service separate from the sale of the printed 

material in which it appears, the states would be dividing one 

business activity into two - the sale of the printed material as 

tangible personal property and the sale of advertising services. 

The dividing of these activities, the industry fears, would remove 

the protection of P.L. 86-272 from at least the advertising income, 

if not the income from the sale of tangible personal property as 

well. 

Conclusion and Recommendation: 

a. The Nexus Concept in General. 

With respect to the industry's general 

proposed regulation seeks to establish a 

concern that the 

change from the 

traditional nexus standard, the Hearing Officer has repeatedly 

stated on the record that the proposed regulation is not intended 

to create a taxing nexus in circumstances in which such nexus does 

not otherwise constitutionally exist. Further, the Hearing Officer 

has consistently expressed his opinion that the concept of nexus 

rests, in the first instance, upon the Due Process Clause of the 

United states Constitution, which the states have no power to alter 

by their own action. 

While states are permitted to follow a more conservative nexus 

standard than that permitted by the United States Constitution, 

states cannot lawfully assert their jurisdictional reach beyond 

that permitted by the Constitution and applicable federal statutes. 

Nor can the states lawfully create an expansive jurisdictional 

reach beyond that permitted in the United States Constitution or 

their own constitutions merely by the enactment of state statutes 

or administrative regulations that assert taxing jurisdiction 
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otherwise beyond their constitutional grasp. It is hornbook law 

that if such statutes or regulations attempt to expand a state's 

reach beyond what is constitutionally tolerable, they are simply 

invalid. 

By enacting a statute or regulation a state may, however, 

advise affected taxpayers of what acts the state deems sufficient 

to constitute taxing nexus or jurisdiction. So long as the 

specified jurisdiction-creating acts possess a rational basis and 

are sufficient to support a constitutional taxing nexus, no 

overreaching results and the affected taxpayers are properly and 

fairly forewarned of what behavior will or will not result in a 

certain tax treatment. Such specification is merely descriptive of 

a standard; it does not create, by its mere statement, the 

constitutional underpinning for the standard. 

The industry has requested the Hearing Officer to specifically 

include within the regulation his position - that the proposed 

regulation does not and cannot constitutionally create tax 

jurisdiction where it does not already exist. Since, as viewed by 

the Hearing Officer, the proposed regulation cannot create a lawful 

taxing nexus that does not otherwise constitutionally exist, the 

Hearing Officer has determined not to do so. The discussion above 

is sufficient for the industry's purposes; any such specific 

inclusion in the proposed Regulation would unduly burden it with 

irrelevant discussion. 

b. The Application of P.L. 86-272. 

P.L. 86-272 prohibits the states from imposing a net income 

tax upon an certain interstate sellers. Protected sellers include 

those whose only business activities within the state consist of 

(1) the solicitation of orders for tangible personal property, (2) 

which orders are sent outside the state for approval or rejection, 

and (3) which are filled by shipment or delivery from a point 
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outside the state. It is the application of P.L. 86-272 to the 

advertising aspect of the publishing business that is a basic issue 

here. The Hearing Officer recommends that the adopting states 

address at an early stage the issue of whether income earned from 

advertising revenue arises from the sale of tangible personal 

property or from the sale of a service. A brief discussion of this 

issue is set forth below. 

Whether the receipts from the sale of advertising messages 

that are included in the printed material that are delivered to 

purchasers and subscribers are to be treated as arising from the 

sale of tangible personal property or from the sale of services 

will substantially impact the application of P.L. 86-272 to the 

publishing industry. The industry representatives assert that the 

publishing business is one that basically manufactures and sells 

only tangible personal property. They suggest that since 

advertisements are inextricably bound into the printed material, 

the receipts from such advertising are to be treated as receipts 

from the sale of tangible personal property. If so treated, those 

advertising receipts, along with the receipts from the sale of the 

printed material, would qualify for P.L. 86-272 protection if the 

law is otherwise satisfied. 

As an initial proposition, the Hearing Officer concludes that 

which is the obvious - that the purchase price for a newspaper or 

magazine by a subscriber or purchaser is paid in exchange for 

tangible personal property. If the printed material contains no 

advertising (as would typically be the case with books, for 

example) then we would only be concerned with analyzing the 

application of P.L.86-272 to the sale of tangible personal 

property. Industry representatives take the position that the sale 

of advertising space by publishers should also be treated as the 

sale of tangible personal property. There is some judicial support 

for this industry position. 
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In The New Yorker Magazine, Inc. v. Department of Revenue, 543 

N.E.2d 957 (Ill. App., 1 Dist. 1989), a panel of the Illinois Court 

of Appeals, faced with an apportionment approach taken by the 

Illinois Department of Revenue similar to that recommended here, 

set forth the arguments of the taxpayer and the Department as 

follows: 

No dispute exists here that the sale of the magazine 
constitutes the sale of tangible personal property (Time, 
Inc. v. Hulman (1964), 31 Ill.2d 344, 201 N.E.2d 374). 
The parties disagree, however, as to whether the revenue 
derived from the New Yorker's advertising transactions 
should be included in that category or treated separate 
from the circulation revenue as a sale of intangible 
property. The New Yorker asserts that the substance of 
its advertising transactions is the provision of the 
service of communicating a message to the public, wherein 
no tangible property is transferred to the advertiser. 
The Department, on the other hand, maintains that 
receipts from the sale of advertising space are sales of 
tangible personal property because the sale of 
advertising space is an integral part of the publication 
and depends upon the circulation of the magazine. 

Concluding that the New Yorker was not in the business of 

advertising, but in "the business of publishing a magazine", and 

that the advertising revenue was "dependent upon and part and 

parcel of the publication and sale of the magazine", the court 

rejected the publisher's argument that receipts from its sale of 

advertising space in its magazine constituted a service. The 

result of the court's conclusion was that Illinois was permitted to 

treat together, as derived from the sale of tangible personal 

property, both the receipts from magazine circulation and the 

receipts from the sale of advertising space. 

In District of Columbia v. Evening Star Newspaper Co., 273 

F.2d 95 (D.C. Cir. 1959), the court addressed the issue of whether 

the net income of a newspaper from various activities - renting of 

property, circulation and advertising - could properly be divided 

into different streams of income for apportionment purposes. The 

court concluded that it was appropriate for the income to be 
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divided into "non-operating income", consisting of rental income, 

and "operating net income", consisting of both newspaper 

circulation and advertising income. The court held that both types 

of operating net income should be treated together without further 

separation. It discussed the issue as follows at p. 102: 

The balance of Taxpayer's income is from circulation 
and advertising revenue. We are faced with the question 
of whether these two items must be separated for 
apportionment purposes. We think that further separation 
is neither necessary or warranted. The interrelationship 
between the two is so intimate that a separation would of 
necessity be arbitrary and artificial. It is apparent 
that all revenues, (other than the non-operating 
revenues) rest ultimately upon circulation and 
readership .... 

The recommended apportionment method contained in the proposed 

Regulation is not dependent upon whether a publisher's receipts 

from the sale of advertising space are classified as arising from 

the sale of tangible personal property or from the sale of services 

of communicating the advertiser's message. Receipts from the sale 

of advertising are to be apportioned based upon a circulation 

factor irrespective of their nature. And circulation receipts are 

likewise attributed on a destination basis sourced to the state in 

which the ultimate purchaser or subscriber is located. 

This similar treatment in the proposed Regulation of both 

circulation and advertising receipts logically flows from the 

nature of the publishing business and is consistent with the 

apportionment treatment found appropriate in the Evening Star and 

New Yorker cases. It is also consistent with California Franchise 

Tax Board Legal Ruling No. 367 (December 5, 1973) which concluded 

that -

" Since advertising included in magazines and 
periodicals is inextricably connected with the sale of 
those publications, it is concluded that advertising 
receipts are to be included in the numerator of the sales 
factor based upon the ratio which sales of magazines and 
periodicals in this state bears to the total sales of 
magazines and periodicals everywhere." 
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But, even though the proposed regulation operates consistently with 

those cases and California's current approach for apportionment 

purposes, the regulation is not premised upon the rationale found 

in the New Yorker case that the sale of advertising constitutes the 

sale of tangible personal property. Additionally, the Hearing 

Officer does not read either the Evening Star decision or 

California FTB Legal Ruling 367 as having clearly addressed, let 

alone decided, whether advertising found in printed material 

constitutes tangible property or the delivery of a service. 

Despite the arguments raised by the industry to the contrary, 

the Hearing Officer concludes that there is sufficient basis to 

treat circulation sales activity and advertising sales activity 

separately, even though the two activities relate to and are 

dependent upon one another. See, Dinner Theater Associates v. 

Illinois Department of Revenue, 488 N.E.2d 288 (1985). As noted 

above, the principal drafter of UDITPA specifically came to the 

conclusion almost 40 years ago that the sale of advertising by a 

publisher constituted the sale of services and not the sale of 

tangible personal property. Based upon the foregoing, the Hearing 

Officer has concluded that the sale of printed material that 

includes advertising is both (1) a sale of tangible personal 

property (the magazine or newspaper) paid for by the subscriber or 

purchaser; and, (2) the delivery of a service (the communication of 

the advertisement) for which the publisher is separately paid by 

the advertiser. 

The classification of publishing activities as either or both 

the sale of tangible personal property or the sale of services will 

not be important for apportionment purposes under the proposed 

regulation, except for a possible issue involving the "throw-back" 

of advertising receipts where jurisdiction is lacking in the 

subscriber or purchaser's state. However, this distinction has 

substantial importance in determining the appropriate application 

of P.L. 86-272 to a publisher's in-state activities. In the 
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interest of achieving increased uniformity, additional clarity and 

fair notice, the Hearing Officer has set forth the distinction in 

Reg.IV.18. {j) {3) {iii)B.l. and 2. Those two provisions distinguish 

between {but, again, operate the same for apportionment purposes) 

the receipts from print media sales to purchasers and subscribers 

{as derived from sales of tangible personal property) and the 

receipts from the sale of advertising space {as derived from sales 

other than sales of tangible personal property) . 

The Hearing Officer has concluded that this distinction, if 

adopted by a state, may well render P.L.86-272 inapplicable to 

protect publishers that include advertising in their publications. 

This conclusion is consistent with the Commission's guidelines 

adopted under the title "Information Concerning Practices of the 

Multistate Tax Commission States under Public Law 86-272 11 

{hereafter "Guideline"). The MTC Guideline construes P.L. 86-272 

as protecting only the sale of tangible personal property {to be 

defined under state law); and, under the Guideline, a sale that 

consists of a mixture of tangible personal property and services 

loses the immunity of the Public Law. See, MTC Guideline, Article 

I and Article IV.C. 

It must be emphasized here that it is for the adopting state, 

itself, to determine whether to classify the sale of advertising as 

a service or as tangible personal property. This classification 

certainly could be accomplished through legislation; however, 

depending upon individual state law, ~t might also be established 

by regulation. Therefore, it is important for a state considering 

adoption of the proposed Regulation to examine this issue further 

and determine as a matter of its own state law and tax policy 

whether the inclusion of advertising in printed material delivered 

into the state should have a jurisdictional consequence under 

Public Law 86-272 and, if so, how to accomplish it. Should a state 

determine to treat the sale of advertising as a sale of tangible 

personal property for P.L. 86-272, as well as for apportionment 
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purposes, it should then delete the second sentence from 

(j) (3) (iii)B.2. of the proposed Regulation. 

3. Exclusion of outer-jurisdictional Property from the 
Property Factor. 

Objection or Comment: 

Comments received suggest that there is no justification for 

excluding outer-jurisdictional property, such as undersea cables 

and satellites, from the property factor. (See, Exhibit 2, 

Reg.IV.18. (j) (4) (ii)A.l. and B.l. for provision as originally 

proposed). 

conclusion and Recommendation: 

The original exclusion for outer-jurisdictional property was 

based upon the exclusion of such property from the property factor 

adopted in the Broadcasting Regulation. (See, 

Reg.IV.18.(h)(4)(ii).A.2., B.3. and C.2. The exclusion of such 

property from the Broadcasting Regulation was adopted at the 

request of the broadcasting industry representatives and accepted 

by the Commission in the interest of accommodating the industry and 

reducing the administrative difficulty associated with including 

such property. 

The Hearing Officer concludes that the request of the 

publishing industry representatives that outer-jurisdictional 

property should be included in both the numerator and denominator 

of the property factor likewise be accepted. The ownership and use 

of such property in the publishing industry appears much more 

limited than in the broadcasting industry. Therefore, the 

administrative burden associated with accounting for such usage 

would be relatively minimal and the inclusion of such property 

would be consistent with the normal operation of the traditional 

property factor. 

18 



The Hearing Officer also concludes that outer-jurisdictional 

property owned or leased by the taxpayer should be (1) valued at 

original cost and (2) attributed to the numerator of the property 

factor of the states having a connection to such property. 

Therefore, in the case of satellite transmissions, for example, 

both the state from which a transmission is sent and the state 

which receives transmissions delivered via owned satellites or 

circuits purchased or leased from the satellites of others should 

be attributed a proportionate amount of the cost of such property. 

The Hearing Officer's effort to describe a specific method by which 

to attribute the proportionate cost of the outer-jurisdictional 

property that is used in a state is set forth in subparagraph 

(j) (3) (i)B.2. This proposed provision applies the general Compact 

attribution rules with regard to owning or leasing tangible 

personal property (Reg.IV.10.-12.) to the taxpayer's ownership of 

a satellite or the leasing of half-circuits or other use of a 

satellite's transmission. 

With regard to satellite property owned by the taxpayer in 

whole or jointly with others, the original cost, for denominator 

purposes, is readily obtained from the records of the taxpayer. 

The accounting for satellite usage in the context of an owned 

satellite may be reported in terms of connection time or other 

system of cost attribution adopted by the taxpayer satellite owner. 

With regard to the taxpayer that leases the use of a 

communication satellite, the taxpayer will likely record the cost 

to it for the half-circuits it actually leases. If the number of 

half-circuits is reflected on the taxpayer's books and records, the 

half-circuits should be used to determine the proportion of 

satellite usage attributable to in-state transmissions sent or 

received by calculating the ratio that the half-units that were 

leased or purchased for the satellite transmissions that taxpayer 

sent from the state or received in the state bore to the total 

number of half-circuits leased or purchased for all satellite 
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transmissions. If such a unit of measurement is not available, 

then the proportionate cost shall be based upon the amount of time 

or other method upon which such time is billed for such 

transmissions. To the extent that the taxpayer and the tax 

administrator can agree on a fair allocation method based upon the 

particular circumstances, that method shall control. If no such 

agreement can be reached, the tax administrator shall select the 

method of attribution that fairly attributes to the property factor 

the proportionate cost of the data, voice, image or other 

information transmitted by satellite that are sent from and 

received in the state. 

4. Permissible Inclusion of Independent Contractor Payments 
in the Payroll Factor. 

Objection or Comment: 

Comments received suggest that there is no justification for 

permitting either the taxpayer or the tax administrator to deviate 

from the normal rule of not including in the payroll factor 

payments made to independent contractors who provide services to 

the taxpayer. (See, Exhibit 2, Reg.IV.18. (j) (4) (iii) (A) for 

provision as originally proposed) . 

Conclusion and Recommendation: 

The original permissible inclusion of payments to independent 

contractors for services was again based upon the inclusion of such 

a provision in the Broadcasting Regulation. (See, 

Reg.IV.18. (h) (4) (iii)A.2. and B. The justification for such 

inclusion in the broadcasting area was based upon the historical 

development of the practice of highly paid actors, directors and 

other talent incorporating themselves (primarily for federal tax 

purposes) . These "alter ego" corporations would then contract 

their talent out to the studio where the talent would perform 

functionally as if they were employees of the studio. 
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The Hearing Officer finds that the type of independent 

contractor practice found in the broadcasting industry is not 

followed to any significant extent in the publishing industry. 

Therefore, the potential need for such a provision does not exist 

with respect to the publishing industry and its inclusion in a 

proposed regulation would add more confusion and opportunity for 

lack of uniformity than warranted. Therefore, the Hearing Officer 

recommends the deletion of such a provision from the proposed 

Regulation. 

5. Exclusion of Foreign Based Sales from the Receipts 
Factor. 

Objection or Comment: 

Comments received suggest that there is no justification for 

excluding foreign receipts or other foreign factors from the 

apportionment formula when such factors exist. (See, Exhibit 2, 

Reg.IV.18. (j) (4) (iv)B.3. for provision as originally proposed). 

conclusion and Recommendation: 

Again, this provision was the counterpart to that included in 

the Broadcasting Regulation. (See, Reg.IV.18. (h) (4) (iv)B.2. and 

3.). During the course of the proceedings on the subject proposed 

Regulation, it became clear to the Hearing Officer that it was 

inappropriate to include such a provision in either the 

Broadcasting Regulation or the Publishing Regulation that excluded 

from the receipts factor sales made to foreign countries. Such a 

provision, of course, has no significance when the taxpayer's sales 

are wholly within the United States. However, such a provision may 

distort the apportionment result for those taxpayers with 

significant sales in foreign markets through foreign business 

activities that are not sufficiently disassociated or separated 

from their United States business activities. Therefore, the 

Hearing Officer has recommended that such a provision not be 
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included in the proposed regulation. 3 

6. The Regulation Should Not Include the Publishing of Books 
in its Coverage. 

Objection or comment: 

Both industry and some state representatives suggested that 

since the book publishing business did not involve advertising 

revenue received from the circulation of books, then the proposed 

regulation should not apply to such publishing industry segment. 

Conclusion and Recommendation: 

The Hearing Officer has recommended the removal of the 

specific reference to books from the regulation as originally 

proposed, because books normally do not contain advertising and, 

therefore, their sale represents purely the sale of tangible 

personal property. (Compare the coverage provision of 

Reg.IV.18. (j) (1) in Exhibit 2 with that of Reg.IV.18. (j) (1) in 

Exhibit 1 of the proposed Regulation) . The removal of the specific 

word "books", however, is not intended to eliminate application of 

the proposed regulation to the book publishing industry, but only 

to reduce any suggestion that book publishers are always affected 

by the Regulation. 

Books, as well as certain magazines or other periodicals that 

do not contain any advertisements, will still fall within the 

definition of printed material found in Reg.IV.18. (j) (2) (iii) and, 

3 The Hearing Officer also recommends that the Commission 
entertain the removal of such a provision as found in the 
Broadcasting Regulation (Reg. IV. 18. (h) ( 4) ( i v) B. 2. and 3.) 
after appropriate notice and public comment. It is to be 
noted that the state of North Dakota has already taken 
steps to remedy this defect in the manner it has adopted 
the Broadcasting Regulation. The Hearing Officer will 
formally make such a recommendation should the Executive 
Committee of the Commission authorize him to do so. 
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thus, be subject to the apportionment provisions of the proposed 

Regulation. In such a case, the absence of advertising from books 

or any other printed material would render some of the provisions 

of the proposed regulation inapplicable. For example, the 

apportionment provisions with respect to advertising receipts 

contained in paragraph (j) (3)B.2. would not apply to the income of 

a book publisher whose books did not contain any advertising; but 

the apportionment provision contained in paragraph ( j) ( 3) B. 1. would 

still apply as it related to the treatment of receipts from the 

sale of tangible personal property. 

7. The Concept of "Print Media Property" with Respect to the 
Publishing Industry. 

Objection or Comment: 

Comments received from both state and industry representatives 

noted the inapplicability of the concept of "print media property" 

to the publishing industry and suggested its removal from the 

proposed Regulation. 

conclusion and Recommendation: 

Print media property, as defined in the originally proposed 

regulation, meant "the original or master from which printed 

material is printed or otherwise produced, irrespective of whether 

or not such property is subject to copyright protection". (See, 

Reg.IV.18. (j) (3) (iii)) of Exhibit 2. This definition was based 

upon the Broadcasting Regulation's definition of "film or film 

programming" (Reg.IV.18. (h) (3) that was used to describe certain 

property that was not to be included in the property factor under 

that regulation. 

Based upon the comments received from the publishing industry, 

the Hearing Officer has concluded that, with the principal 

exception of copyrighted book manuscripts, there is no property in 

the publishing industry that is analogous to that of "film 
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programming" and that the inclusion of a reference to "print media 

property" and the specific statement of exclusion of such property 

from the property serves no purpose but to add confusion. 

With respect to the book publishing industry, it is 

anticipated that neither the value of original manuscripts nor the 

value of the copyright relating thereto will be included in the 

property factor denominator. To the extent that such value may be 

included, it would be reasonable to anticipate that the state would 

either seek to remove such value from the denominator or assign to 

its numerator an apportioned value thereof based upon the 

circulation factor. Therefore, the Hearing Officer recommends the 

removal of reference to "print media property" from the proposed 

Regulation. 

8. The Fallback Use of In-State Versus U.S. Population 
Statistics for the Circulation Factor. 

Objection or comment: 

As originally drafted, Reg.IV.18.(j) (3) (iv)B.2. contained a 

provision that permitted the use of population statistics to 

determine the readership (now circulation) factor should such 

services as the Audit Bureau of Circulation not be available or 

sufficient to measure the circulation of a publication. Comments 

received suggested that instead of using population statistics, the 

publisher's own books and records would be available and should 

provide more accurate measurement for the receipts factor. 

Conclusion and Recommendation: 

The Hearing Officer concludes that resort to using the 

publisher's books and records to determine the circulation 

component for the receipts factor will be more appropriate and 

accurate than the use of population statistics. Therefore, the 

proposed Regulation has been modified in this regard. 
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9. Application of a Throwback or Throwout Rule to 
Advertising Receipts. 

Objection or Comment: 

Comment was received from the California Franchise Tax Board 

suggesting that the proposed Regulation contain either a throwback 

or throwout mechanism for receipts from advertising that are not 

attributed to any state due to lack of jurisdiction over the 

publisher. 

conclusion and Recommendation: 

To the extent that a publisher is not taxable in the state of 

the purchaser or subscriber of its printed material, the gross 

receipts from the sales and subscriptions of the printed material 

will be thrown back to the numerator of the state from which the 

printed material had been shipped under the throwback provisions of 

Article IV.16.(b) of the Compact and Reg.IV.16.(a)(l)(B) 

thereunder. If the industry representatives are correct in their 

assertions that the sale of advertising constitutes the sale of 

tangible personal property, then a throwback of those advertising 

receipts will follow when the publisher is not taxable in another 

state. The advertising receipts will then be thrown back to the 

state from which the printed material was shipped, the state with 

the last and most tangible contact with the tangible property. 

On the other hand, if the Hearing Officer is correct in his 

conclusion that the sale of printed material consists of both the 

sale of tangible personal property to readers and the concurrent 

delivery of the advertising services separately contracted for by 

the advertiser, then the throwback provisions under UDITPA and the 

Compact may be held not to apply to the advertising receipts. As 

the Hearing Officer has already concluded, the two activities - the 

sale of printed material and the delivery of advertising space -

are activities that "relate to and are dependent upon one another". 

Even so, the two activities need not be viewed or treated 
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identically for all purposes. 

The throwback rule contained in Article IV. 16. (b) of the 

Compact and Reg.IV.16. (a) (1) (B) is specifically limited to the 

circumstance involving the receipts from sale of tangible personal 

property. Application of the throwback principle to sales of 

tangible personal property theoretically would result in 100% of 

the gross sales being attributed to the states (including foreign 

countries as defined by the Compact). To the Hearing Officer's 

knowledge, however, throwback has not been applied to receipts 

from services or intangible property. The Hearing Officer 

concludes that the application of a throwback principle in this 

context would stray too far from the regularly accepted usage of 

that principle and would not, therefore, be likely to gain wide or 

uniform acceptance. 

However, the Commission has recognized, in a different 

context, the application of a "throwout" principle to circumstances 

involving receipts from the sale or disposition of intangible 

property when the receipts therefrom "cannot readily be attributed 

to any particular income producing activity of the taxpayer ... ". 

See, Reg.IV.18. (c) (3). In such a case, those particular receipts 

are "thrown out" of the factors by excluding them from both the 

numerator and denominator of the receipts factor. 

If Professor Pierce's conclusion, as adopted by the Hearing 

Officer, is correct - that the delivery of advertising should be 

treated as the sale and delivery of a service - there will be fewer 

occasions to throw back or throw out the receipts from advertising. 

This is so because the taxing jurisdiction in the state of the 

purchaser or subscriber will more likely be sustained when P.L. 86-

272 does not apply to create an additional jurisdictional hurdle. 

But, in those instances in which such taxing jurisdiction is not 

found, the Hearing Officer has determined that the more appropriate 

course would be to follow the practice already established under 
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Reg.IV.18.(c) (3) with respect to intangibles and to exclude such 

receipts from the receipts factor. Therefore, the Hearing Officer 

recommends and has included a throwout provision in the proposed 

regulation at Reg.IV.18. (j) (3) (iii) (C). 

Should the Commission determine to follow, instead, a 

throwback approach with regard to the advertising receipts, the 

Hearing Officer has provided immediately below suggested language 

for such a provision: 

[The numerator of the sales factor shall include all 
gross receipts of the taxpayer from sources within this 
state, including, but not limited to, the following:) 

* * * * * * * * 
"Reg.IV.18. (j) (3) (iii)B.3. Gross receipts derived from 
advertising when the printed material containing such 
advertising is shipped or delivered from an office, 
store, warehouse, factory, or other place of storage in 
this state and (i) the purchaser or subscriber is the 
United states government or ( i i) the taxpayer is not 
taxable in the state of the purchaser or subscriber". 

The remaining option for the Commission in this area would be 

to adopt neither a throwout (by deleting current paragraph 

(j) (3) (iii)C.), nor a throwback provision and allow such receipts 

from advertising to remain unattributed to any state when tax 

jurisdiction fails in the state of the purchaser or subscriber. 

This option, of course, would permit less than full accountability 

for the receipts. 

IV. 

CONCLUSION 

Based upon the discussion above, the Hearing Officer 

recommends the adoption of the proposed Regulation IV .18. (j) 

(Publishing) as it is presented in Exhibit 1. to this Report. It 

is important to note that the recommended Regulation contains many 
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changes to the regulation as originally proposed (Exhibit 2), as 

well as many changes from the second version of the regulation 

(Exhibit 11). The changes that the Hearing Officer feels are of 

significance are those that relate to {1) the introduction of the 

term "terrestrial facility" in subparagraph (j) {2) (iv) and its use 

in relationship to outer-jurisdictional property in (j) {3) (i)B.3; 

{2) a more detailed explanation in (j) {3) (i)B.3. of the method by 

which to apportion the value of outer-jurisdictional property used 

in the state; (3) the introduction in (j) {3) (iii)B.3. of the 

concept of a limited attribution for advertising receipts derived 

from regional advertising; and ( 4) the introduction in 

(j) {3) (iii)C. of a throwout mechanism for advertising receipts not 

attributable to the state of the subscriber or purchaser. 

Representatives of the publishing industry, while continually 

questioning the need for a special regulation with respect to their 

industry, have also been consistent in their willingness to provide 

input into this regulation development effort. Their submissions 

have been courteously and competently presented and the dialogue 

that was developed between the Hearing Officer and the industry 

bore fruit for both. While the Hearing Officer does not believe 

that any additional public hearing sessions are necessary, he does 

conclude that it would be appropriate to provide industry 

representatives with the opportunity to address any new material in 

the proposed Regulation before the Executive Committee refers the 

matter to the full Commission. The Hearing Officer, therefore, 

recommends that the Executive Committee permit his receipt of 

further written comments to the Regulation, as now proposed by this 

Report, and that such comments be forwarded to the Executive 

Committee prior to its meeting during the Commission's Annual 

Meeting in Kansas City, Kansas, on July 22, 1992. In addition, 

should a representative of industry members wish to make an oral 

presentation to the Executive Committee at that meeting, the 

Hearing Officer believes that that would be appropriate under the 

circumstances, assuming that the Executive Committee believes that 
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such a presentation would be of assistance in its deliberations. 

Respectfully submitted on March 16, 1992. 

Hearing Officer 

printreg.fnl 3/16/92 
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EXHIBIT 1 



Multistate Tax Commission 

Proposed Regulation Art. IV.18. (j) 

(Publishing) 

Reg. IV.18.(j). Special Rules: Publishing. 

The following special rules are established with respect to 
the apportionment of income derived from the publishing, sale, 
licensing or other distribution of newspapers, magazines, 
periodicals, trade journals or other printed material. 

(1} In General. Except as specifically modified by this 
regulation, when a person in the business of publishing, selling, 
licensing or distributing newspapers, magazines, periodicals, trade 
journals or other printed material has income from sources both 
within and without this state, the amount of business income from 
sources within this state from such business activity shall be 
determined pursuant to (Article IV. of the Multistate Tax Compact 
and the regulations adopted thereunder]. 

(2} Definitions. The following definitions are applicable to 
the terms contained in this regulation, unless the context clearly 
requires otherwise. 

( i) "Outer-jurisdictional" property means certain types 
of tangible personal property, such as orbiting satellites, 
undersea transmission cables and the like, that are owned or rented 
by the taxpayer and used in the business of publishing, licensing, 
selling or otherwise distributing printed material, but which are 
not physically located in any particular state. 

( ii) "Print or printed material" includes, without 
limitation, the physical embodiment or printed version of any 
thought or expression including, without limitation, a play, story, 
article, column or other literary, commercial, educational, 
artistic or other written or printed work. The determination of 
whether an item is or consists of print or printed material shall 
be made without regard to its content. Printed material may take 
the form of a newspaper, magazine, periodical, trade journal or any 
other form of printed matter and may be contained on any medium or 
property. 

(iii) "Purchaser" and "Subscriber" mean the individual, 
residence, business or other outlet which is the ultimate or final 
recipient of the print or printed material . Neither of such terms 
shall mean or include a wholesaler or other distributor of print or 
printed material. 

(iv) "Terrestrial facility" shall include any telephone 
line, cable, fiber optic, microwave or other relay system or device 
that is used to transmit or carry any data, voice, image or other 



information that is transmitted from or by any outer-jurisdictional 
property to the ultimate recipient thereof. 

(3) Apportionment of Business Income. 

(i) The Property Factor. 

A. Property Factor Denominator. 

1. All real and tangible personal property, 
including outer-jurisdictional property, whether owned or rented, 
which is used in the business shall be included in the denominator 
of the property factor. 

B. Property Factor Numerator. 

1. All real and tangible personal property 
owned or rented by the taxpayer and used in this state during the 
tax period shall be included in the numerator of the property 
factor. 

2. Outer-jurisdictional property owned or 
rented by the taxpayer and used in this state during the tax period 
shall be included in the numerator of the property factor in the 
ratio which the original cost of such property that is 
attributable to its use by the taxpayer in business activities in 
this state bears to the total original cost of such property that 
is attributable to its use in the taxpayer's business activities 
everywhere. 

The cost of outer-jurisdictional property to be 
attributed to the numerator of the property factor of this state 
shall be determined by the ratio that the number of half-circuits 
that were used during the tax period to transmit from this state 
and to receive in this state any data, voice, image or other 
information bears to the total number of half-circuits that the 
taxpayer used for transmissions everywhere. 

Should information regarding such half-circuit 
usage not be available or should such measurement of activity not 
be applicable to the type of outer-jurisdictional property used by 
the taxpayer, the cost of such property to be attributed to the 
numerator of the property factor of this state shall be determined 
by the ratio that the amount of time (in terms of hours and minutes 
of use) or such other measurement of use of outer-jurisdictional 
property that was used during the tax period to transmit from this 
state and to receive in this state any data, voice, image or other 
information bears to the total amount of time or other measurement 
of use that was used for transmissions everywhere. 

3. Outer-jurisdictional property shall be 
considered to have been used by the taxpayer in its business 
activities within this state when such property, wherever located, 
has been employed directly by the taxpayer in any manner in the 



publishing, sale, licensing or other distribution of newspapers, 
magazines or other printed material and any data, voice, image or 
other information is transmitted to or from this state either 
through an earth station or terrestrial facility located in this 
state. 

Example: One example of the use of outer­
jurisdictional property is where the taxpayer either owns its own 
communications satellite or leases the use of circuits or time on 
a communications satellite for the purpose of sending messages to 
its newspaper printing facilities or employees in a state. The 
state or states in which any printing facility that receives the 
satellite communications is located and the state from which the 
communications were sent would, under this regulation, apportion 
the cost of the owned or rented satellite to their respective 
prbperty factors based upon the ratio of the in-state use of said 
satellite to its total usage everywhere. 

Assume that ABC Newspaper Co. owns a total of $400,000,000 of 
property everywhere and that, in addition, it owns and operates a 
communication satellite for the purpose of sending news articles 
to its printing plant in this state, as well as for communicating 
with its printing plants and facilities or news bureaus, employees 
and agents located in other states and throughout the world. Also 
assume that the total value of its real and tangible personal 
property that was permanently located in this state for the entire 
income year was valued at $3,000,000. Assume also that the total 
original cost of the satellite is $100, 000,000 for the tax 
period and that of the 10,000 half-circuits of satellite 
transmissions used by the taxpayer during the tax period, 200 or 2% 
are attributable to its satellite communications received in and 
sent from this state. Assume further that the company's mobile 
property that was used partially within this state, consisting of 
40 delivery trucks, were determined to have an original cost of 
$4,000,000 and such mobile property was used in this state for 95 
days. 

The total value of property to be attributed to 
this state would be determined as follows: 

Value of property permanently in state: $3,000,000 

Value of mobile property: 95/365 or 
(.2868) X $4,000,000: $1,147,200 

Value of leased satellite property used in-state: 
(.02) X $100,000,000: $2,000,000 

Total value of property attributable to state $6,147,200 

Total property factor %: $6,147,200/{$500,000,000): .01229 



(ii) The Payroll Factor. 

The payroll factor shall be determined in accordance with 
Article IV.14. of the Multistate Tax Compact and the regulations 
promulgated thereunder. 

(iii) The Sales Factor. 

A. Sales Factor Denominator. 

The denominator of the sales factor shall include 
the total gross receipts derived by the taxpayer from transactions 
and activity in the regular course of its trade or business, except 
receipts that may be excluded under Reg. IV. 15 through 18 or 
subparagraph (3) (iii)C. hereof. 

B. Sales Factor Numerator. 

The numerator of the sales factor shall include all 
gross receipts of the taxpayer from sources within this state, 
including, but not limited to, the following: 

1. Gross receipts derived from the sale of tangible 
personal property, including printed materials, delivered or 
shipped to a purchaser or a subscriber in this state. 

2. Except as provided in subparagraph (3) (iii)B.3., 
gross receipts derived from advertising and the sale, rental or 
other use of the taxpayer's customer lists or any portion thereof 
shall be attributed to this state as determined by the taxpayer's 
"circulation factor" during the tax period. Such receipts shall be 
considered to have been derived from a sale other than the sale of 
tangible personal property. The circulation factor shall be 
determined for each individual publication by the taxpayer of 
printed material containing advertising and shall be equal to the 
ratio that the taxpayer's in-state circulation to purchasers and 
subscribers of its printed material bears to its total circulation 
to purchasers and subscribers everywhere. 

The circulation factor for an individual publication 
shall be determined by reference to the rating statistics as 
reflected in such sources as Audit Bureau of Circulations or other 
comparable resources, provided that the source selected is 
consistently used from year to year for such purpose. If none of 
the foregoing sources are available, or, if available, none is in 
form or content sufficient for such purposes, then the circulation 
factor shall be determined from the taxpayer's books and records. 

3. When specific items of advertisements can be 
shown, upon clear and convincing evidence, to have been distributed 
solely to a limited regional or local geographic area in which this 
state is located, the taxpayer may petition, or the [Tax 



Administrator] may require, that a portion of such receipts be 
attributed to the sales factor numerator of this state on the basis 
of a regional or local geographic area circulation factor and not 
upon the basis of the circulation factor provided by subparagraph 
(3) (iii)B.2. Such attribution shall be based upon the ratio that 
the taxpayer's circulation to purchasers and subscribers located in 
this state of the printed material containing such specific items 
of advertising bears to its total circulation of such printed 
material to purchasers and subscribers located within such regional 
or local geographic area. This alternative attribution method 
shall be permitted only upon the condition that such receipts are 
not double counted or otherwise included in the numerator of any 
other state. 

c. In the event that the taxpayer is not taxable in a 
state, the gross receipts from advertising and the sale, rental, or 
other use of the taxpayer's customer lists or any portion thereof 
that would have been attributed by the circulation factor to the 
numerator of the sales factor for such state shall be excluded from 
both the numerator and denominator of the sales factor. 



EXHIBIT 2 



RESOLUTION OF THE EXECUTIVE COMMITTEE OF THE MULTISTATE TAX 
COMMISSION REGARDING THE HOLDING OF A PUBLIC HEARING UPON 

PROPOSED M.T.C. REGULATION IV.l8.(j) 

Attribution of Income from the Business of Print Media 

WHEREAS, the Multistate Tax Commission (hereafter 

"Commission") possesses the authority pursuant to Article VI. of 

the Multistate Tax Compact (hereafter "Compact") to develop and 

recommend proposals for the purpose of increasing uniformity in the 

administration of state and local taxes; and 

WHEREAS, the Commission has recently adopted a uniform 

regulation for the allocation and apportionment of income derived 

from interstate television and radio broadcasting; and 

WHEREAS, during the proceedings relating to the adoption of 

said Television and Radio Broadcasting Regulation, an issue was 

raised by industry representatives as to whether the adoption of 

said Television and Radio Broadcasting Regulation discriminated 

against electronic media and in favor of printed media regarding 

the taxation of income derived from the dissemination of 

advertising; and 

WHEREAS, the Hearing Officer addressed this issue in his 

Report of Hearing Officer, in part, as follows: 

"One industry representative .... suggests that the 
adoption of the proposed regulations will constitute a 
discriminatory action by the states and violate its First 
Amendment protection, because the regulation places a tax 
burden solely on the business activities conducted by 
radio, television and cable companies. It suggests that 
the regulation, to be constitutional, must also apply to 
businesses that are competitive and "functionally 
similar", such as magazine publishers, data-based 
retrieval systems businesses, motion picture and 
television production companies and the like •..• 

The First Amendment argument raised ..... is not 
without support in case law. See, Texas Monthly, Inc. 



v. Bullock, U.S. , 109 S.Ct. 890 (1989); Arkansas 
Writers' Pro)eCt v. RaqTand, U.S. , 107 S.Ct. 1722 
(1987); and Minneapolis Star~Tribuneco. v. Minnesota 
Commissioner of Revenue, 460 u.s. 575 (1983). And, just 
recently, a New York appellate court held that it was an 
unconstitutional infringement upon a magazine publisher's 
First Amendment right not to afford it the same tax 
apportionment scheme (destination based) that was 
afforded to the television and radio media under 20 NYCRR 
4-4.3(f) (2)discussed infra. See, McGraw Hill. Inc. y. 
State Tax Commission, Supreme Court of New York, 
Appellate Div. No. 57346 (May 11, 1989, slip. op.). 
Justice Mikoll's dissent in this case suggests reasons 
why no violation of the First Amendment occurs in 
applying differing tax treatment to print and electronic 
media that sell advertising. 

The Hearing Officer recognizes that the First 
Amendment issue raised ..•• , at least with respect to the 
printed media, is not without merit and currently 
presents an open question that will be subject to 
judicial debate and decision in the near future. It is 
neither the role nor the intention of the Hearing Officer 
to offer an opinion as to the constitutionality of the 
proposed regulation, other than to recognize that it will 
remain an open question until addressed by the U.S. 
Supreme Court in the context of an appropriately 
developed record. Since New York, effective January 1, 
1982, amended its tax laws to treat alike both printed 
and electronic media that disseminated advertising 
(apportioning advertising receipts on a destination 
basis), no further challenge can be anticipated to arise 
in that state in the near future. This is especially 
true, so long as the apportionment approach suggested in 
the proposed regulations remains unadopted by the 
destination states. It is clear that so long as the 
state of destination of the advertisements do not assert 
a right to apportion the advertising receipts, the 
disseminators of advertising by printed and electronic 
means will bear a lesser tax burden. The proposed 
regulation simply offers the missing piece of the jig­
saw puzzle a piece that bridges the advertising 
receipts gap [that] falls between the two coasts of the 
United States. 

The Hearing Officer further concludes that 
substantially the same allocation and apportionment · 
mechanism that is proposed here is readily suited for the 
printed media, as well as other disseminators of regional 
and national advertising. One of the recommendations to 
be made below is for the Multistate Tax Commission 
members to begin the process of determining the 
applicability of the proposed apportionment formula, or 
some derivative thereof, to other advertising 



disseminators. Without prejudging the outcome of that 
possible future effort, it may be that no sufficient 
basis will be found for treating the electronic media 
different from the printed media in apportioning 
advertising income. But, even if no constitutional or 
other legal compulsion currently exists to treat the two 
media similarly in this context, the states may still 
determine that a destination based assignment of 
advertising revenue earned by gny type of media 
constitutes a reasonable and fair measure of the income 
producing activity in the destination state •••• "; and 

WHEREAS, the United States Supreme Court has recently decided 

to review the case of Pledger v. Medlock, No. 90-29, in which the 

issue is raised as to whether the First Amendment requires the 

state to treat electronic and print media the same for the purposes 

of the imposition of sales taxes. Therefore, the issue raised by 

the broadcasting industry representatives may well be address by 

the Supreme court in the very near future; and 

WHEREAS, the Uniformity Committee of the Commission has met 

on several occasions to study, develop and propose a uniform method 

for the attribution of income derived from the business of print 

media that operate on a multistate basis; and 

WHEREAS, the Uniformity Committee has determined that, even 

if the adoption of an allocation and apportionment regulation for 

the print media that imposes a similar methodology to that adopted 

with respect to the broadcasting media is not constitutionally 

required, it is still in the interest of good state tax policy to 

do so; and 

WHEREAS, the Uniformity Committee has recommended to the 

Executive Committee that a public hearing be held upon the proposed 

Regulation IV.lS.(j). attached hereto; and 

WHEREAS, the Executive Committee determines that it is in the 

interest of state taxpayers and state tax administrators alike that 

the states determine the most appropriate and administratively 

feasible method for uniformly applying their tax to the multistate 

business that is carried on by print media; and 

WHEREAS, it is in the public interest that a public hearing 

be held upon said proposed regulation in order to receive public 

comments thereon. 



NOW, THEREFORE, BE IT RESOLVED THAT a public hearing upon 

said proposed Regulation IV.18.(j)., a copy of which is attached 

hereto, be held at a convenient location to the interested public 

on such date and time as determined by the Hearing Officer pursuant 

to the provisions contained in Article VII. of the Compact; and 

BE IT FURTHER RESOLVED, the mere resolution that a public 

hearing be held in this matter does not mean that the Executive 

Committee or any member thereof believes that the states are 

constitutionally required to treat the electronic and print media 

alike with respect to the taxation of their interstate business 

activities, but the doing so may be based on good state tax policy 

independent of any constitutional or other legal compulsion; and 

BE IT FURTHER RESOLVED, Alan H. Friedman, General Counsel to 

the Commission, is hereby appointed to act as Principal Hearing 

Officer for the public hearing; that he is authorized to appoint 

such Assistant Hearing Officer or Officers as he deems necessary 

to execute his responsibilities herein; and that he is directed to 

submit his report and recommendations to the Executive Committee 

within a reasonable period of time following the completion of said 

public hearing and in advance of the Commission's Annual Meeting 

to be held in 1991. 

Adopted by the Executive Committee this 9th day of 

November, 1990. 

/s/Dan R. Bucks 
Dan R. Bucks 
Executive Director 



EXHIBIT 3 



February 8, 1991 

TO: Alan Friedman, General Counsel, and Hearing Officer for 
proposed MTC Regulation IV.18. (j): Attribution of Income 
from the Business of Print Media 

FROM: Michael Mazerov, Director of Policy Research 

SUBJECT: Amended certification of mailing of Notice of Public 
Hearing on said regulation 

In compliance with Multistate Tax Commission Bylaw 7, the 
attached Notice of Public Hearing was mailed to the following 
elements of the mailing lists maintained by the MTC on the 
following dates: 

on January 24, 1991 

1) To the chief tax administrators of all 50 states 
and the District of Columbia 

2) To all Alternates designated by the chief tax 
ad~inistrators of full member states and, where a 
designation was made, of associate member states. 

3) To current members of all standing MTC committees 
(Audit, Uniformity, Litigation, and Nexus Advisory) 

4) To the industry representatives shown on the 
attached photocopies of their mailing labels. Most 
of these individuals are members of the Publishers 
and Broadcasters Task Force, Cornrni ttee on State 
Taxation, Council of State Chambers of Commerce. 
Several were specifically designated by you to 
receive the notice, and others have contacted the 
MTC for information concerning either the subject 
regulation or the apportionment regulation covering 
radio and television broadcasting. 

The hearing notice was also sent to the editor of the "Tax 
Calendar" column at Tax Notes magazine with a request that it be 
printed there. 

Finally, the hearing notice will be printed in the next issue 
of the Mul tistate Tax Commission Review, which I expect to be 
nailed at such a ti~e as to meet the requirement contained in Bylaw 
7 that at least 30-day notice of all uniformity-related hearings be 
given to the general MTC mailing list. 

Headc;;!..a"':.~"'l ~ice: 
444 ).c·.· :.>oilot Street. s.W, 
Suite.:.~ 

Wasc c;::~. D.C. 200;:', 

Tete~-:-e 2C2) 62•·eo:?9 
Fb ,z:~ ~J..S819 

New Yc~ Audi1 Office: 
2~ W, .&Jro Street, Surte 212 
"ew YorK, NY 10036 
Te e:~cno (212) 575-1820 
Fax i212l 768·3890 

Cl'licagc Audrt Office: 
221 N. LaSeJie Street, Suite 1906 
Chicago, tL 60601 
Telephone (3121 263-3232 
Fax (312) 263·34-11 

Houston Audit Off•ce: 
15835 Park Teo ?•ace. Suite 104 
Houston, TX 77CO.J 
Telepncno (7131 •92·2250 
Fax (713) 492·CJ35 



Subsequent to the January 24, 1991 mailing, it was pointed out 
to us that the notice was in error in that May 7, 1991 is a 
Tuesday, not a Friday. The attached corrected version of the 
notice was mailed to those individuals described in item 4) above 
on February 8, 1991. Those individuals described in items 1) 
through 3) will receive the next issue of the Mul tistate Tax 
Commission Revie•,.; contaihing the Hearing Notice. The printed 
notice will point out that some recipients may have received a 
first-class mailing that was unclear as to the May 7, 1991 date. 
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NOTICE OF PUBLIC HEARING 

The Multistate Tax Commission will hold a public hearing upon 
proposed M.T.C. Regulation IV.18.(j): Attribution of Income from 
the Business of Print Media. ~rhe hearing will be held at the 
following locations and times: 

Thursday, March 28, 1991 at th~ Hall of the states, · 444 North 
capitol st., N.W., suite 341, washington, D.C. beginning at 
10:00 A.M. 

Friday, May 7, 1991 at the Offices of the California Franchise 
Tax Board, Ronald Reagan State Office Building, South Tower, 
5th Floor, 300 south Spring Street, Los Angeles, California 
beginning at 10:00 A.M. 

The proposed regulation addresses issues concerning .the 
apportionment of net income derived from the multistate sale and 
distribution of printed material of all kinds, including the 
advertising revenue derived therefrom. A copy of the proposed 
regulation may be obtained by contacting Michael Mazerov, Director 
of Policy and Research, Multistate Tax Commission, 444 No. Capitol 
St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699. 

The Coa~ission invites all interested parties to participate 
in the hearing. Those desiring to make oral presentations to the 
Hearing Officer are requested to notify him at least ten days prior 
to the scheduled hearing session. Jmyone desiring to submit 
written comments may do so with the Hearing Officer prior to May 7, 
1990. 

The Eearing Officer is: 

~e1::~a:~ers ~ice: 

-'~~ .'lenn C.:::.tol ~ rae !. N.W 
s~·le ,cg 
Wa.s . .,•ngton, O.C. ~, 
~ t oe:cone (2C2~ 52•·0699 
;: .... ,:r:c<) ~•• · aa ~ s 

Alan H. Friedman 
386 University Avenue 
Los Altos, CA 94022 
Tel.: {415) -941-0556 
1-800-327-1258 (outside California) 

Sew':'::~~~; .:..~..:c i t ~;ce : 

C~ ;v. ~rc: Stree!, S.,.:!e ~ • ~ 
~ ..... Yer.c, NY 1~ 
~t· e::-:e.-:e (212: ~7~L!~ 
Fzu (2 ~ 2) 76a·3e:C 

C:"'u:.as~ ,.).~,.:l.! i t ~ce: 

z::?: ' .'4 . L.sSa:le S': r e-e ~ . Su•l• 1505 
C:"'l •c.aso. IL 5C6: 1 
Te:o:nor.e (J12l 2S:-J2J2 
F.,. [J12)2s:l· J.J•~ 

1"-. c~o~slon , i'X. i7ca...l 
ie e:r"lone ;7~~~ .&92 ·Z'2S.: 
Fa., (7t~l .&~·~5 



CORRECTED 

NOTICE OF PUBLIC HEARING 

The Multistate Tax Commission will hold a public hearing upon 
proposed M.T.C. Regulation IV.18. (j): Attribution of Income from 
the Business of Print Hedia. The hearing vlill be held at the 
following locations and times: 

Thursday, March 28, 1991 at the Hall of the states, 444 North 
Capitol st., N.W., suite 341, Washington, D.C. beginning at 
10:00 A.M. 

TUESDAY, May 7, 1991 at the Offices of the California 
Franchise Tax Board, Ronald Reagan State Office Building, 
South Tower, 5th Floor, 300 south Spring Street, Los Angeles, 
California beginning at 10:00 A.M. 

The proposed regulation addresses issues concerning the 
apportionment of net income derived from the multistate sale and 
distribution of printed material of all kinds, including the 
advertising revenue derived therefron. A copy of the proposed 
regulation may be obtained by contacting Michael Mazerov, Director 
of Policy and Research, Hultistate Tax Commission, 444 No. Capitol 
St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699. 

The Commission invites all interested parties to participate 
in the hearing. Those desiring to make oral presentations to the 
Hearing Officer are requested to notify him at least ten days prior 
to the scheduled hearing session. J..nyone desiring to submit 
written com..uents may do so with the Hearing Officer prior to Nay 7, 
1990. 

The Hearing Officer is: 

Alan H. Friedman 
386 University Avenue 
Los Altos, CA 94022 
Tel.: (415)-941-0556 
1-800-327-1258 (outside California) 

l"':e.!c::-..:a.r.ers ~:ce: 
~~..£North Ca;:)i~oi ~~eet, N.W. 

s •• te ~C9 
Wa.s~•ngton, O.C ~...;1 
ie:e:nol"'e (2C2~ c~.:..ae99 
F3> iZC2) 624-0.5~3 

~rw Yotl( ~ucl't ~.ee: 
~~ W . .&Jrd ~ree!, S~,;r.e ;:12 

~- Yor., NY 1oc;;s 
ie:eonone (2~2~ S7~~~""0 
=a. (212) 768-30-0C 

C:Oac.s::: Auci"t Office: 
2::2~ N. U.Salle Stre-e!, S-•:e 1906 
Cc.ca;c. IL 60601 
ie e:r.cne (312) 25J.-:\2!2 
F._, ~~'~) 253-3441 

Houston ~~,;c::t ~.ce: 
1~: =sr-... ien ~·ace. S...:1te ~:..a 

hous~:: ... , TX 77CS.: 
Tele::r::r"!e {71.J\ ..1~2·22':C 
Fax (7~~· .:32··:~3! 



MULTISTATE TP..X COMHI ·- ·oN 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Fred Anton 
Warner Communications, Inc. 
L1th fl. 
3900 West Alemeda 
Burbank, CA 91505 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

· WASHINGTON,. DC 20001 

TO: Preston Barnett 
Asst. VP & Dir. of Corp. Tax 
cox Interprises, Inc. 
1400 Lake Hearn Dr. 
Atlanta, GA 30319 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Steven Bercovitc~ 
161 Nesbit Strest 
~eehawken NJ 07087 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Mark Cahoon 
Executive Director 
Committee on State Taxation 
Suite 330 
122 C St., NW 
Washington, DC 20001 

NULTISTATE TP..X COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Fred E. Ferguson 
Dir., State Tax ?olicy 
~rice Waterhouse 
.L801 K Stre'et, Ni-i 
Washington DC 20006 

MULTIS'J 'E TAX COMNISSION 
444 NORTH CAr.LTOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Christopher Baldwin 
Director of Taxes 
Gannett Co. 
P.O. Box 7858 
Washington, DC 20044 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: susan Bauer 
Room 16H04 
1155 Peachtree Street, NE 
Atlanta GA 30367-6000 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Tony Briganti 
Paramount Communications, Inc. 
P.O. Box 5105 
Norwalk, CT 06856-5105 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: James Collins 
Columbia Pictures Entertainment, 
711 Fifth Ave. 
New York, NY 10020 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Lois Ferraro 
Managing Editor 
Journal .of Multistate Taxation 
Warren, Gorham, & Lamont 
1 Penn Plaza 
New York NY 10119 



:HULTISTATE TAX COMMI~ .ON 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO· James Goldberg 
.. ,p Taxes 
~apitol Cities/ABC, Inc. 
77 W. 66th St. 11th fl. 
New York, NY 10023 

MULTISTAlE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WJI.SHINGTO.N I DC 2 0 0 01 

TO: Peter Grantz 
1400 Woodbridge 
Detroit, MI 48207 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Gabriel Konecsny 
Director of Taxes 
?PL Group, Inc. 
P.O. Box 088801 
N. Palm Beach, FL 33048-8801 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WJI.SHINGTON I DC 2 0 0 0 1 

TO: Jack Lord 
Westinghouse 
Gateuay Center 
Pittsburgh, PA 15222 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Daniel O'Connell 
Conde Nast Publications, Inc. 
350 Hadison Ave. 
New lork, NY 10017 

MULTIST ~ TAX C0~1ISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Stanley Gottlieb 
Asst. TreasurerjDir. of Taxation 
The Hearst Corporation 
1775 Broadway 
New York, NY 10019 

MULTISTATE TAX COHMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: William A. Hazel 
Bingham, Dana, and Gould 
150 Federal street 
Boston MA 02110 

MULTISTATE TAX COHMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Ruurd Leegstra 
National Director 
Price Waterhouse 
1251 Avenue of the ~~ericas 
New York, NY 10020 

MULTISTATE TAX COHMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Robert Matson 
Ernst & Young 
277 Park Avenue 
New York, NY 10172 

MULTISTATE TAX COi·l1HSSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Cheryl O'Hara 
Dir. State & Local Taxes 
Turner Broadcasting System, Inc. 
P.O. Box 105366 
Atlanta, GA 30348 



·. ~!ULTIST/I.TE TAX COMMIS~"'TON 

4~4 NORTH CAPITOL STREET . rE 409 
WASHINGTON, DC 20001 

TO: Stuart Opotowsky 
Vice President-Tax 
.,ax Dept. 
.L.oe~.·iS Corp. 
12th fl. 
One Park /~.venue 
New York, NY 10016-5896 

a - -• - ·-· -- -·P·- - ·-· - 0 · ~ -- >> > • • 

HULTISTATE T/I.X COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 
--------------------------~----------
TO: Ralph Rodriguez 

McGraw-Hill, Inc. 
48th fl. 
1221 Avenue of the Americas 
New York, NY 10020 

- - --- -- -·- --- -- ···- - -· -· --- ·- - -- - ·-·· 
}WLTISTATE TAX COMMISSION 

444 NORTH CAPITOL STREET STE 409 
WASHINGTON, DC 20001 

TO: Robert s. Tobin 
Asst. Tax Director 
~ew York Times Co. 
~29 H. 43rd st. 

New York, NY 10036 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Ho~ard Wolosky 
Faulkner & Gray 
106 Fulton Street 
New York NY 10038 

MULTISTJ~E TAX COMMISSION 
444 NORTH CA · ~oL STREET STE 409 

WASHINGTON, DC 20001 

TO: Richard Perkins 
General Electric 
3135 Easton Turnpike 
Fairfield, CT 06431 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Gary Rosen 
Knight-Ridder, Inc. 
One Herald Plaza 
Miami, FL 33132 

---·---. ---- - . - .. - -· -· - ·--· .. 
MULTISTATE TAX COMMISSION 

444 NORTH CAPITOL STREET STE 409 
WASHINGTON, DC 20001 

TO: Lora Turner 
Tribune Co. 
suite 2017 
435 N. Michigan Ave. 
Chicago, IL 60611 



May 8, 1991 

TO: 

FROM: 

SUBJECT: 

Alan Friedman, General Counsel, and Hearing Officer for 
proposed MTC Regulation IV.18. (j): Attribution of Income 
from the Business of Print Media 

Michael Mazerov, Director of Policy Research~~ 
Certification of mailing of Notice of Public Hearing on 
said regulation -- Second and Final Amendment 

In compliance with Multistate Tax Commission Bylaw 7, the 
attached Notice of Public Hearing was mailed to the following 
elements of the mailing lists maintained by the MTC on the 
following dates: 

on January 24, 1991 

1) To the chief tax administrators of all 50 states 
and the District of Columbia 

2) To all Alternates designated by the chief tax 
administrators of full member states and, where a 
designation was made, of associate member states. 

3) To current members of all standing MTC committees 
(Audit, Uniformity, Litigation, and Nexus Advisory) 

4) To the industry representatives shown on the 
attached photocopies of their mailing labels. Most 
of these individuals are members of the Publishers 
and Broadcasters Task Force, Committee on State 
Taxation, Council of State Chambers of Commerce. 
Several were specifically designated by you to 
receive the notice, and others have contacted the 
MTC for information concerning either the subject 
regulation or the apportionment regulation covering 
radio and television broadcasting. 

5) To the editor of the "Tax Calendar" column at Tax 
Notes magazine. The attached notice of the 
Washington, DC hearing appeared in Tax Notes, 
beginning with the February 11, 1991, issue. 

Subsequent to the January 2 4 , 
pointed out to us that the notice was 
1991 is a Tuesday, not a Friday. 
version of the notice was mailed 

1991 mailing, it was 
in error in that May 7, 
The attached corrected 
to those individuals 

Headquarters Office: 
444 North Capitol Street, N.W. 
Suite 409 
Washington, D.C. 20001 
Telephone (202) 624·8699 
Fax (202) 624·8819 

New York Aud~ Office: 
25 W. 43rd Street, Suite 212 
New York, NY 10036 
Telephone (212) 57!>-1820 
Fax (212) 788·3890 

Chicago Aud~ Ollice: 
221 N.laSalle Street, Suile 1906 
Chicago, tl 60601 
Telephone (312) 265-3232 
Fax (312) 265-3441 

Houston Audit Office: 
15835 Park Ten Place, Suite 104 
Houston, TX 77084 
Telephone (713) 492·2260 
Fax (713) 492·0335 



described in i tern 4) above on February 8 , 19 91. (The 
individuals described in items 1) - 3) received the corrected 
version of the notice in a mailing of the Multistate Tax 
Commission Review on March 22, 1991, described below). 

on February 22, 1991: 

The corrected notice was mailed to all paid subscribers 
to the Multistate Tax Commission Review and all 
individuals/organizations in the non-profit sector who 
receive it on a complimentary basis on this date. This 
latter group primarily encompasses academics, "public 
interest" organizations, and elements of the news media. 

on March 22, 1991: 

The March, 1991 issue of the Multistate Tax Commission 
Review, containing a corrected hearing notice (also 
attached) was mailed by first-class mail to those 
individuals described in items 1) - 3) of the January 24, 
1991 mailing (above). 

on March 29, 1991: 

The March, 1991 issue of the Multistate Tax Commission 
Review was mailed to the entire mailing list maintained 
for its distribution. 
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NOTICE OF PUBLIC HEARING 

The Multistate Tax Commission will hold a public hearing upon 
proposed M.T.C. Regulation IV.18.(j): Attribution of Income from 
the Business of Print Media. ~rhe hearing will be held at the 
following locations and times: 

Thursday, March 28, 1991 at the Hall of the states, · 444 North 
capitol st., N.W., suite 341, Washington, D.c. beginning at 
10:00 A.M. 

Friday, May 7, 1991 at the Offices of the California Franchise 
Tax Board, Ronald Reagan State Office Building, South Tower, 
5th Floor, 300 South Spring Street, Los Angeles, California 
beginning at 10:00 A.M. 

The proposed regulation addresses issues concerning . the 
apportionment of net income derived from the multistate sale and 
distribution of printed material of all kinds, including the 
advertising revenue derived therefrom. A copy of the proposed 
regulation may be obtained by contacting Michael Mazerov, Director 
of Policy and Research, Multistate Tax Commission, 444 No. Capitol 
st., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699. 

The Co~~ission invites all interested parties to participate 
in the hearing. Those desiring to make oral presentations to the 
Hearing Officer are requested to notify him at least ten days prior 
to the scheduled hearing session. ~.nyone desiring to sub!;lit 
written comments may do so with the Hearing Officer prior to May 7, 
1990. 

The Hearing Officer is: 

~eac:~a.~ers ~ice: 

.u.:. ~CI"U"\ Cao•tol ~ree :. N.W. 
Sc.r1fe .acg 
Wa.s.,ons:on. O.C. 2?0C : 
ie : o:~one (2C2l 62•-aegg 
Fl.1: i''='l 52J·8819 

Alan E. Friedman 
386 University Avenue 
Los Altos, CA 94022 
Tel.: (415) -941-0556 
1-800-327-1258 (outside California) 

Ne-w 'for' ..:.~,;c • t ~ice : 

2~ w. ~rc S:ree!, s ... ;! t ~ . ' 
Sew Y:r<. NY 1oc:;c 
Te·e::-:::r.e 12 ~ 21 Si:- 1 !2': 
F"" {2 ~ <) 768·3aSoC 

Chicago A~o~..! i t Cffice: 
221 N. L!Sa:le Str~t. Suote 1 !:00 
Cnic:aso. IL ~1 
Tete;none (J12l ~!2~2 
F&x (J1<l 2~·l"J1 

~= ._ s:~n ~~..c: : t ~ea: 

1~5 ?ar'll7c~ ? !ace, S ~,;• ~ e ::: 
,..c::~.o~ston, T..:. T;:,.a...i 

ie e~none i'i~:n ~92·2'25C 
;:!., (71Ji .a~...:J,J5 



CORRECTED 

NOTICE OF PUBLIC HEARING 

The Multistate Tax Commission will hold a public hearing upon 
proposed M.T.C. Regulation IV.18. (j): Attribution of Income from 
the Business of Print Hedia. 'J:he hearing will be held at the 
following locations and times: 

Thursday, March 28, 1991 at the Hall of the States, 444 North 
capitol st., N.W., suite 341, Washington, D.C. beginning at 
10:00 A.M. 

TUESDAY, May 7, 1991 at the Offices of the california 
Franchise Tax Board, Ronald Reagan State Office Building, 
south Tower, 5th Floor, 300 South Spring Street, Los Angeles, 
California beginning at 10:00 A.M. 

The proposed regulation addresses issues concerning the 
apportionment of net income derived from the multistate sale and 
distribution of printed material of all kinds, including the 
advertising revenue derived therefrom. A copy of the proposed 
regulation may be obtained by contacting Michael Mazerov, Director 
of Policy and Research, Multistate Tax Commission, 444 No. Capitol 
St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699. 

The Commission invites all interested parties to participate 
in the hearing. Those desiring to make oral presentations to the 
Hearing Officer are requested to notify him at least ten days prior 
to the scheduled hearing session. Anyone desiring to submit 
written comments may do so with the Hearing Officer prior to May 7, 
1990. 

The Hearing Officer is: 

Alan H. Friedman 
386 University Avenue 
Los Altos, CA 94022 
Tel.: (415) -941-0556 
1-800-327-1258 (outside California) 

t-:eac::.:arters ~:c:e : 
"~~ Nonh Ca: ~ ~c i S::eet, N4'.V, 

Wunington, C.C. L"XC1 
ie••onone ,"2':'2: d'L~·OC?9 
F"" l202) 52•-o.l19 

New Yon< .l.ud~ O!foot: 
25 W. 4Jrd Stre.o:. Sur.e 212 
New Yor.. NY 1oc:l0 
Ttieonont (2121 57~1320 
Fax (212) 768-3!-"C 

Chic.o;o .l.ud~ Offioo : 
z::, N. LaSalle Stree:, Scole 1906 
Cr-.ou;o, IL 806C 1 
T • •• :none (3 121 ~:!2:!2 
F&.• (31')25:1·~~~ 

Houston Auc:!lt ~·c:• : 
tsa.J3 ?ant ie!'\ ='ace, Su•le ~c.a 
l'ioustcn, TX 77ce.:. 
Tele:r-.one l71J: ••2·2250 
Fa.x (7 131 ~g;: .. :"~~ 



'MULTIST/l.TE TAX COMHI ' 'ON 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO· Fred Anton 
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tax calendar 

HEARING ON TAX AND PENSION ISSUES 
Monday, February 11 

Presidential Campaign Funds. The Service will hold a 
hearing on the proposed regulations under sections 9006, 9008, 
and 9037 relating to the financing of presidential election cam­
paigns . The hearing will begin at 10:00 a.m. in the IRS 
Auditorium. 

Friday, February 15 

S Corporation Stock. Tl'le IRS will hold a hearing on the 
proposed regulations under section 1361 relating to the one· 
class-of-stock requirement for S corporations. The hearing will 
begin at 1:00 p.m. in the IRS Auditorium. 

Friday, February 22 
Foreign-Owned Firm Reporting. The IRS will hold a hear­

ing on the proposed regulations under sections 6038A and 
6038C relating to information and records furnished by foreign­
owned U.S. corporations. The hearing will begin at 10:00 a.m. 
in the IRS Auditorium. 

Tuesday, February 26 
Employment Tax Deposits. The Service will hold a public 

hearing on the proposed regulations under section 6302 on 
federal employment tax deposits. The hearing will begin at 
10:00 a.m. in the IRS Auditorium. 

Monday, March 4 
Backup Withholding. The Service will hold a hearing on the 

proposed regulations under section 3406 relating to backup 
withholding on dividends and interest. The hearing will begin at 
10:00 a.m. in the IRS Auditorium. 

Friday, March 8 
Stock-for-Debt COD Exception. The IRS will hold a hearing 

on the proposed regulations under section 1 OB(e)(8)(A) relating 
to the stock-for-debt exception to cancellation of indebtedness 
income. The hearing will begin at 10:00 a.m. in the IRS 
Auditorium. 

Thursday, March 28 
Print Media. The Multistate Tax Commission will hold a ~ 

hearing on proposed M.T.C. regulation IV.18(j): attribution of J<J 
income from the business of print media. The hearing will begin 
at 10:00 a.m. in Suite 341 of the Hall of States. 

Tuesday, April 2 

Telecommunications. The Multistate Tax Commission will ~ 
hold a hearing on proposed uniform legislation for the imposition }f 
of a state excise tax on telecommunications (vendor and ven-
dee) . The hearing will begin at 10:00 a.m. in Room 237 of the 
Hall of the States. 

Monday, April 8 
Consolidated Returns. The Service will hold a public hear­

ing on the proposed regulations relating to sections 382 and 
383 with respect to consol idated returns. The hearing will begin 
at 10:00 a.m. in Room 2615 of the Internal Revenue Building. 

Water Transportation Tax. The Service has scheduled a 
hearing on proposed regulations under sections 4471 and 4472 
that implement the tax on the transportation of passengers on 
covered voyages by certain vessels . The hearing will begin at 
10:00 a.m. in the IRS Auditorium. 

Friday, April 26 
Luxury Tax. The IRS will hold a hearing on the proposed 

regulations relating to retaining excise taxes on certain luxury 
items. The hearing will begin at 10 :00 a .m. in the IRS 
Auditorium. 

PERSONS TO CONTACT 

Unless otherwise indicated, the persons to contact for 
further Information regarding the hearings listed are: 

. Internal Revenue Service: Robert Boyer or An -
~ ~ gala Wilburn, Technical Section, Legislation and Regula­

tions Division, lnremal Revenue Service, Washington, DC 
20224. Telephone: {202) 566-3935. 

MEETINGS AND SEMINARS 
Monday, February 11 

ERISA-Orlando. Prentice Hall Law & Business (PHLB) will 
hold a two-day conference on ERISA litigation. Contact: PHLB, 
270 Sylvan Ave., Room 300 , Englewood Cliffs, NJ 07632. 
Telephone : (BOO) 223-0231 . · 

International Tax-Cambridge, Mass. The Harvard lnter­
.ational Tax Program will sponsor a symposium on current 

directions in U.S. international tax legislation and policy. Con­
tact: Rita Gilligan, Harvard ITF, 400 Pound Hall, Harvard Law 
School, Cambridge, MA 02138. Telephone: (617) 495-4406. 

TAX NOTES, February 11, 1991 

Tuesday, February 12 

Europe 1992-New York. The World Trade Institute (WTI) 
will hold a two-day seminar on Europe 1992 tax planning. Con­
tact: WTI, One World Trade Center, 55th Fl., New York, NY 
10048. Telephone: (212) 466-3160. 

Military Personnel-Washington. The D.C. Institute of Cer· 
titled Public Accountants (DCICPA) will hold a conference on tax 
issues for military personnel. Contact: DCICPA, 1666 K St., NW, 
Ste. 907, Washington, DC 20006. Telephone: (202) 659-9183. 
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Congress Disrupts State Taxation 
Of Air Carriers Through Passage 

Of 49 U.S.C. § 1513(0 
by Paull Mines, Counsel 

Multistate Tax Commission 

Legislative event and consequences. While imposing 
$16.9 billion in new direct costs on the states as part of the 
Omnibus Budget Reconciliation Bill of 1990 (the "Reconciliation 
Bill"),1 Congress in the same act stealthily preempted certain 
forms of state taxation of the air transportation industry. 1bis 
obscure legislation will significantly disrupt state taxation on or 
with respect to commercial aircraft and services or activities 
occurring on commercial aircraft. Section 9125 of the Recon­
:iliation Bill amended §1513 of the Federal Aviation Act of 1958 
(49 U.S.C. §1513) by adding anew subsection (f) (the "air carrier 
amendment"). The air carrier amendment reads as follows: 

(f) FLIGHT TAKEOFF OR LANDING REQUIRE­
MENT FOR STATE TAXATION. No State (as such 
term is defined under subsection (d)(2)(E)) or political 
subdivision thereof shall levy or collect any tax on or 
with respect to any flight of a commercial aircraft or any 
activity or service on board such aircraft unless such 
aircraft takes off or lands in such State or political 
subdivision as part of such flight. 

See Air Carriers, Page 3. 
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Litigation Under Section 306 Of 
The Railroad Revitalization And 
Regulatory Reform Act Of 1976: 

A Review And Critique 
by Mary Jane Egr 

Research Attorney, Federation of Tax Administrators 

Editor's Note: The fullo.ving article is a revised and 
expanded version of the Introduction to a fOrthcom­
ing Federation of Tax Administrators Research 
Report. The opinions expressed in this article are 
those of the author and do not necessarily reflect the 
views of the Federation of Tax Administrators. 

In the late 1950's, the once-dominant American railroad 
industry found itself in dire financial straits. 1 Competition from 
such other industries as motor carriers and the airlines was erodin o 

its customer base, and extensive federal re!!Ulation of rail 
transportation rates constrained its ability to a~pt to economic 
change. In addition, the industry perceived its competitiveness 
to be hampered by discriminatory and inequitable taxes imposed 
by state and local governments. 

Faced with a mountain of financial burdens that they could 
not overcome on their own, the railroads solll!ht the assistance of 
the federal government. Congress interv~ed, authorizing a 
study group to evaluate the financial condition of the industry. 
The Doyle Report, issued on June 26, 1961 , fmmd that the 
railroads could not survive unless action was taken to subsidize 
and deregulate the industry, thereby placing it on equal footing 
with its competitors. 

See Litigation Under Section 306, Page 9. 
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MoSCITA,from Page 35. 

sa1e or disposition of S corporation stock as a sale 
or disposition of an intangible? 

• Ha.v well does the zero basis rule \\Ork fur non-resi­
dent shareholders in the context of the profit environ­
ment which na.v exists fur S corporations fulla.ving 
the curtailment of most tax shelters, the adoption of 
the Tax Refurm .Act of 1986 and its repeal of the 
General Utilities doctrine and the difference be­
tween corporate and individual rates? 

• Is it appropriate to limit adjustments to the income 
of a resident shareholder of an S corporation to 
"income attributable to a state" in light of a state's 
desire to impose tax policy limitations on its residents 
regardless of the source of their income? 

• Does MoSCITA properly treat non-business income 
which is derived entirely from a passive investment, 
i.e. , should such income be passed through directly 
to an S corporation shareholder in a manner similar 
to what v.as adopted in Appeal of Bass, Cal. B. QE. 
(January 29, 1989) (partnership case)? 

• Are MoSCITA's state specific rules governing basis 
and the accumulated adjustment account too com­
plex to be reasonably administrable? 

• Ha.v well \\Ould MoSCITA operate in a state 
employing combined reporting for a unitary busi­
ness? 

• Would unifOrmity be better promoted by including 
within MoSCITA a rule which indicated ho\.v IRC 
§469's limitation on the use of passive activity losses 
is to be administered in the pass-through area-i.e., 
on a state-by-state basis or a federal rule basis 
without regard to the geographical source of the 
passive income or losses? 

Conclusion. There is no question that MoSCIT A is a fine 
work of legal draftsmanship. The drafters of MoSCIT A undoub­
tedly faced the ever-present tension that exists when attempting to 
develop a proposed uniform state tax rule-how far to press for 
uniformity in light of existing, divergent state tax policies. The 
MTC, if it endorses MoSCIT A after the public hearing, may allow 
additional policy room to the adopting states by providing for 
possible modifications in its endorsement. The provision of 
modifications would not be a criticism of MoSCIT A, but rather a 
reflection of the fact that some of the choices made by the ABA 
Subcommittee on State Taxation of S Corporations may not be 

totally acceptable to all states in the current state tax policy climate. 
Additionally, in reviewing Mo$CIT A, the Commission will also 
consider the advisability of attempting to apply state income tax 
laws at all to pass-through entities engaged in multijurisdictional 
business. Serious tax administration questions exist as to whether 
it would be more sensible to eliminate pass-through treatment in 
favor of entity taxation at the state level. This part of the public 
hearing may portend even greater long-term significance for state 
tax administration in this area of federal conformity, which has 
developed increased importance under the policy of the Internal 
Revenue Code of 1986. 

1\)st script: From some of the comments received on the proposed 
amendments to MoSCITA being considered by the Multistate Tax Com­
mission, it is apparent that the gener.U intention of the amendments is not 
clear. The amendme!llS are not proposed as absolute changes to 
MoSCITA. Thus, none of the proposed amendments are suggested as 
substitutes that \\Ould entirely replace the com~rable provision of 
MoSCITA. Rather, the amendments have been developed as possible 
changes to MoSCITA for states to consider when consistent with their 
existing state S corporation tax policy. If a state's existing tax p:>licy is 
better served by the proposed amendment rather than the original provision 
included in MoSCITA, the necessary statutory language has been 
developed. On the other hand, if MoSCITA as originally drafted better 
reflects a stale's existing tax policy, then no suggestion is made by the 
proposed amendments to change MoSCITA. The amendments have been 
developed to assist the states to modify MoSCITA in those areas in which 
it was anticipated there might be some diversity in tax approaches of the 
states. In this manner the proposed amendments, if they are approved by 
the Commission, will lessen the need of states to tinker with the fully-in­
tegrated and tightly-wril.ta1 statute. 

FOOTNOTES 
1. MoSCITA is reproduced in its entirety as a part of the Report of lhe 

Subcommittee on Suue Taxa! ion of S Corpora1ions: Model S Cor­
poration lnccme Tax Act and Conune/llary, 42 TAX LAW. 1001 
(1989). 

2. The drafters of MoSCIT A were also opposed outright to some of the 
proposed modifications and, v.ith respect to these proposed modifica­
tions, the drafters saw no need to modify MoSCIT A by additional 
commentary or otherwise. The ABA drafters' statements that are a 
part of the issue ~per that follows in this article clearly identify which 
of the six proposed modifications the ABA Subcommittee would not 
oppose as additional commentary and which of the six prop:>sed 
modifications the ABA Subcommittee would oppose as additional 
commentary or othernise. 

3. Additional comments on other aspects of MoSCITA immediately 
follow this article's reproduction of the issue paper. 

NOTICE OF PUBLIC HEARING 
The Multi.stale Tax Commission will hold a public hearing upon 

proposed M. T. C. Regulation IV .18.G): Attribution oflncome from the 
Business of Print Media. The hearing will be held at the following 
locations and times: 

Thursday, March 28, 1991 at the Hall of the States, 444 No. 
Capitol St., N.W., Ste. 341, Washington, D.C. beginningat10:00AM. 

Tuesday, May 7, 1991 at the Offices of the California Franchise 
Tax Board, Ronald Reagan State Office Bldg., South Tower, 5th Fir., 
300 So. Spring St., Los Angeles, California beginning at10:00 AM. 

The proposed regulation addresses issues concerning the appor­
tionment of net income derived from the multistate sale and distribution 
of printed material of all kinds, including the advertising revenue derived 

36 l\fultistate Tax Commission 

therefrom. A copy of the proposed regulation may be obtained by 
contacting Michael Mazerov, Director of Policy and Research, Multi­
state Tax Commission, 444 No. Capitol St., N.W., Suite 409, 
Washington, D.C. 20001, Tel.: 202-624-8699. 

The Commission invites all interested parties to partici~te in the 
hearing. Those desiring to make or.U presentations to the Hearing Officer 
are requested to notify him at least ten days prior to the scheduled hearing 
session. Anyone desiring to submit written comments may do so with 
the Hearing Officer prior to May 7, 1990. 

The Hearing Officer is: Alan H. Friedman, 386 University 
Avenue, Los Altos, CA 94022, Tel.: (415)-941-0556 or 1-800-327-
1258 (outside California). 
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March 13, 1992 

TO: Alan Friedman, General Counsel, and Hearing Officer for proposed MTC 
Regulation IV .18. (j): Attribution of Income from the Business of Publishing 

FROM: Michael Mazer~or of Policy Research 

SUBJECT: Certification of mailing of Notice of Public Hearing for the September 24, 1991, 
Washington, DC session of the public hearing on said regulation 

In compliance with Multistate Tax Commission Bylaw 7, the attached Notice of Public 
Hearing labeled "Public version" in the upper right-hand corner was mailed, together with the 
April 25, 1991 redraft of the proposed regulation, to the following elements of the mailing lists 
maintained by the MTC on August 8, 1991: 

1) To the chief tax administrators of all 50 states and the District of Columbia 

2) To all Alternates designated by the chief tax administrators of full member states 
and, where a designation was made, of associate member states. 

3) To current members of the standing MTC committee on Uniformity. 

4) To the industry representatives shown on the attached photocopies of their mailing 
labels. Some of these individuals are members of the Publishers and Broadcasters 
Task Force, Committee on State Taxation, Council of State Chambers of 
Commerce. Several were specifically designated by you to receive the notice, 
and others have contacted the MTC for information concerning either the subject 
regulation or the apportionment regulation covering radio and television 
broadcasting. 

The attached Notice of Public Hearing labeled "Tax publication version" in the upper 
right-hand comer was mailed on August 8, 1991 to the editors at Tax Notes, State Tax Notes, 
Commerce Clearing House, and Prentice Hall Information Services. The cover letters 
transmitting the notice to these publishers are also attached. Also included is a calendar notice 
of the hearing that was published in the September 16, 1991 edition of Tax Notes. (No notice 
ever appeared in State Tax Notes). I do not know whether any summary of the hearing notice 
appeared in any CCH or Prentice Hall publications. 

Headquarters Office: 
444 North Capite> Street, N.W. 
Suite 425 
Washington, D.C 2C'001 
Telephone (202' 52!·8699 
Fax (202) 624-88 • 3 

New Yor1< Audit Office: 
25 W. 43rd Street. Sutle 218 
New Yor1<, NY 10036 
Telephone (212) 575-t620 
Fax (212) 788-3690 

Chicago Audit Office: 
221 N, LaSalle Street. Suite 1906 
Chicago, IL 60601 
Telephone (312) 263·3232 
Fax (3121 263-3441 

Houston Audit Office: 
15635 Par1< Ten Place, Suite 104 
Houston, TX 77084 
Telephone (713) 492-2260 
Fax (713) 492-0335 



[Public version) 

NOTICE OF PUBLIC HEARING 

The Multistate Tax Commission will hold one additional session 
of a public hearing upon proposed M.T.C. Regulation IV.18. (j): 
Attribution of Income from the Business of Print Media. The 
hearing will be held at the following location and time: 

Tuesday, September 24, 1991 at the Hall of the States, 444 
North Capitol St., N.W., Room 341, Washington, D.C. beginning 
at 10:00 A.M. 

A second version of the proposed regulation will be the 
primary focus of this public hearing session, but comment is 
invited with respect to both the original and the second version of 
the proposal, as the Hearing Officer has both versions before him 
for consideration. The second version was prepared by the Hearing 
Officer in response to input received from the public and after the 
entry of the decision of Leathers v. Medlock, No. 90-29 (April 16, 
1991) by the United States Supreme Court. While this second 
version also addresses the apportionment of income derived from the 
multistate sale and distribution of printed material, including the 
advertising revenue derived therefrom, it no longer contains many 
of the provisions that were included in the original version that 
was patterned after M.T.C. Regulation IV.18. (h) that deals with the 
apportionment of income derived from television and radio 
broadcasting. 

A copy of the second version is enclosed herein; the original 
version may be obtained by contacting Michael Mazerov, Director of 
Policy Research, Multistate Tax Commission, 444 N. Capitol St., 
N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-8699. 

The Commission invites all interested parties to participate 
in the hearing. Those desiring to make oral presentations to the 
Hearing Officer are requested to notify him at least ten days prior 
to the scheduled hearing session. Anyone desiring to submit 
written comments may do so with the Hearing Officer prior to 
September 24, 1991. 

The Hearing Officer is: 

Alan H. Friedman 
386 University Avenue 
Los Altos, CA 94022 
Tel.: (415) 941-0556 
1-800-327-1258 (outside California) 

Hea.::::_:=.-:e·s Office: 
""" '.:c" Capitol Slreel, N.W. 

,'. ;,- -:; :on. 0 C. 20001 
-. e:- :-e i202) 624·8699 
0 ?.• ::: o2J-6619 

New Yor'<: .!..we! Cttice: 
2:5 •N . J.~rc Street, Suite 212 
New YcC<. 'iY 10036 
Te,eo."cne .212) 575·1820 
~2-A c:·c: ~ 768-3890 

Chicago Aud1l Of' ·ce: 
221 N . LaSa;:e Street, Suite 1906 
Chicago, IL 5-CUCl 
Telephone i ~: 21 263·3232 
Fax (312) 2o2·3-l41 

-custon Audit Off1ce: 
t5a35 Park Ten ?!ace, Suite 104 
Houslon. TX 77084 
Telephone :713) 492·2260 
F'ax (7131 J92·C335 
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WASHINGTON, DC 20001 
-------------------------------------
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Director of Taxes 
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1100 Wilson Blvd. 
Arlington VA 22234 

MULTISTATE TAX COMMISSION 
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WASHINGTON, DC 20001 

TO: susan Bauer 
Room 16H04 
1155 Peachtree Street, NE 
Atlanta ' GA 30367-6000 
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WASHINGTON, DC 20001 

TO : Seymour F. Bernstein 
Deloitte & Touche 
1633 Broadway - 4th Floor 
New York NY 10019 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Mark Cahoon 
Executive Director 
Committee on State Taxation 
Suite 330 
122 C St., NW 
Washington, DC 20001 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Fred Anton 
Warner Communications, Inc. 
11th fl. 
3900 West Alemeda 
Burbank, CA 91505 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Preston Barnett 
Asst. VP & Dir. of Corp. Tax 
Cox Interprises, Inc. 
1400 Lake Hearn Dr. 
Atlanta, GA 30319 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 

WASHINGTON, DC 20001 

TO: Richard Bell 
General Attorney 
BellSouth Corporation 
Suite 1800 
1155 Peachtree Street, N.E. 
Atlanta, GA 30367-6000 

MULTISTATE TAX COMMISSION 
444 NORTH CAPITOL STREET STE 409 
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[Tax publication version] 

NOTICE OF PUBLIC HEARING 

The Multistate Tax Commission will hold one additional session 
of a public hearing upon proposed M.T.C. Regulation IV.18. (j): 
Attribution of Income from the Business of Print Media. The 
hearing will be held at the following location and time: 

Tuesday, September 24, 1991 at the Hall of the states, 444 
North Capitol St., N.W., Room 341, Washington, D.c. beginning 
at 10:00 A.M. 

A second version of the proposed regulation will be the 
primary focus of this public hearing session, but comment is 
invited with respect to both the original and the second version of 
the proposal, as the Hearing Officer has both versions before him 
for consideration. The second version was prepared by the Hearing 
Officer in response to input received from the public and after the 
entry of the decision of Leathers v. Medlock, No. 90-29 {April 16, 
1991) by the United States Supreme Court. While this second 
version also addresses the apportionment of income derived from the 
multistate sale and distribution of printed material, including the 
advertising revenue derived therefrom, it no longer contains many 
of the provisions that were included in the original version that 
was patterned after M.T.C. Regulation IV.18. (h) that deals with the 
apportionment of income derived from television and radio 
broadcasting. 

A copy of both the original and second versions may be 
obtained by contacting Michael Mazerov, Director of Policy 
Research, Multistate Tax Commission, 444 N. Capitol st., N.W., 
Suite 409, Washington, D.C. 20001, tel. no. 202-624-8699. 

The Commission invites all interested parties to participate 
in the hearing. Those desiring to make oral presentations to the 
Hearing Officer are requested to notify him at least ten days prior 
to the scheduled hearing session. Anyone desiring to submit 
written comments may do so with the Hearing Officer prior to 
September 24, 1991. 

The Hearing Officer is: 

Alan H. Friedman 
386 University Avenue 
Los Altos, CA 94022 
Tel.: {415) 941-0556 
1-800-327-1258 (outside California) 
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Editor, "Tax Calendar" 
Tax Notes 
6830 N. Fairfax Drive 
Arlington, VA 22213 

Dear Editor: 

August 8, 1991 

The Multistate Tax Commission would appreciate your running a 
summary of the enclosed notice of public hearing in the "Tax 
Calendar" column of Tax Notes. I have also mailed a copy of the 
notice to the calendar editor of State Tax Notes with a request 
that it be included there once it begins publication. 

Thank you for your consideration of this request. Please feel 
free to contact me at 202-624-8699 if you have any questions. 
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Director of Policy Research 
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Carolyn Caruso 
State Tax Notes Ed. Desk 
6830 N. Fairfax Drive 
Arlington, VA 22213 

Dear Ms. Caruso: 

August 8, 1991 

The Multistate Tax Commission would appreciate your running 
the enclosed notice of public hearing (or a summary thereof) in the 
events calendar of State Tax Notes commencing with its first issue. 
I have also mailed a copy of the notice to the calendar editor of 
Tax Notes with a request that it be included there until State Tax 
Notes begins publication. 

I will also contact you by phone in the near future to discuss 
the Commission and its activities, since you may wish both to cover 
them directly and to use our staff as a source of information on 
multijurisdictional tax issues. In the meantime, I also enclose a 
few materials to familiarize you with our current activities. 

liZJ~ 
Michael Mazerov 
Director of Policy Research 
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Mr. Ken Kovitz 
commerce Clearing House 
P.O. Box 4900 
San Ra~ael, CA 94913-4900 

Dear Mr. Kovitz: 

August 8, 1991 

The Multistate Tax Commission would appreciate your running 
the enclosed notice of public hearing (or a summary thereof) in the 
appropriate CCH state tax publication(s). I would also appreciate 
your letting me know to whom future official notices from the MTC 
should be sent for this purpose. (You will, of course, be kept on 
our mailing list for this information, regardless of whether these 
items should be directed to you i n the future) . 

Thank-you for your help on this matter. Please feel free to 
call me at 202-624-8699 if you have any questions. 
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Editor-in-Charge 
State Tax Publications 
Prentice-Hall Info. Services 
240 Frish Court 
Paramus, NJ 07625 

Dear Editor: 

August 8, 1991 

The Multistate Tax Commission would appreciate your running 
the enclosed notice of public hearing (or a summary thereof) in the 
appropriate Prentice-Hall state tax publication(s) I would also 
appreciate your letting me know the name of the person to whom 
future official notices from the MTC should be sent for this 
purpose. (You will, of course, be kept on our mailing list for 
this information, regardless of whether these i terns should be 
directed to you in the future) . 

Thank-you for your help on this matter. Please feel free to 
call me at 202-624-8699 if you have any questions. 
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Michael Mazerov 
Director of Policy Research 
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22· ..... _.!.Sa.ile Stree~ s_ ~~ ·s-:-s 
Ch1ca:: '- 50601 
Tele:::-e ;,312} 2'33-:32:;2 
Fax :; · 2 253·34-l ~ 

Houston Auc:: ~~ce: 
15835 Parx -:"en .=!ace, SL..::e · :...: 
Houston, 7X 7708J. 
Telepnone 7,3\ J.92·225C 
Fax (7 131 .!92-C335 



tax calendar 

HEARINGS ON TAX AND PENSION ISSUES 
Monday, September 16 

Pension Access. The Housa Ways ar.d Mear.s Subcommittee 
on Selec: Revenue ~.:easures has •eschec~!ed its hearing on pens:on 
access ar.d simpliftca:cn issues lor 1:00 p.m. in F.ccm 1100 of the 
lon~wcr. House ct:ca Building. 

Tuesday, Septembt:r 17 

Mutual Funds. The House Ways ar.c ~.leans S..::commit:ea on 
Select F.evenue M:::sures has s.::he':!u1e_ : heartno en H.R. 2735, 
relatinc to the tax :rsa!ment oi rr:l.'tuaJ fl.:-r.cs. Tr:e haaring will be at 
10:00 a.m. in Rccm 100 of the Lcngwcrjj HcL:sa Otiice Building. 

Friday, September 20 

Estate and Gift Tax for Family Transfers. Tr.a Service has 
sched~ied a hear::-.£ on proposed re~ ufa:cr.s L:i.c::: sections 2701, 
2702. and 2703 prc•;iding s;:e~ !al valt:a::cn n;!es :cr purposes of 
esta~e and gift taxes. The hearing wiil t:e';ln at iO:CO a.m. in the IRS 
AuditcriL:m. 

Monday, September 23 

Partnerships. 1;'1e IRS ·,.,.iii r.cld a .... sarir:g cr. ;:reposed ret;;ula­
tions ur.der sec::cn 752, re!ajr.g to trersac:!cr.s :e;-.·,een parmers 
and partnerships. ihe hearing will be·~:n at 1C:CO a.m. in tt:e IRS 
Auditorium. 

Tuesday, September 24 

Discounted Unpaid Insurance. li':e Ser;ics ·.·;iii r.oid a hearing 
en ~r.e ;:reposed :e;'.:laticr.s :.;r:d::r sc:c::cr. c~c rs'e::r.g ~o the discount­
ir:g ci :.mpaid losses of insure~ce ccr.o:cr.ies. ~o J:7:e has been set. 

Insurance Losses. The Se:-Jice will held a hearing en ~rc~osed 
regulations under section 846 •:, l:ic;, woL:Id provide rules fer discount­
ing the unpaid losses of ins.:rar:ce companies. The hearir.g will be . , ,.....-., ··.-...:. .. -

Print Media Income. The ~.1L: i tistate Ta.'( Corr:mission wiil held an 
acditicnal hearing session en M.T.C. Regulation 1'1.1 8.0): A<tribution 
of Income from Business oi ?::::: ,\!edia. The hearing will te a~ 10:00 
a.m. at the Hall of States in Vhs::ir.gton. 

Wednesday, September 25 

Earnings Stripping. The S:r;ice will held a hearing cr: ;:reposed 
regulations relating to earnings strip pings under section 1 e2(1) . Tr.e 
hearing will be held at 10:00 a.i:'l. in the Cash Room of the Trc:asur1 
Building. 

Life Insurance. The S::::-t:ce will held a hearing cr1 ;;reposed 
regulations under section T;-:z·.c)(::l). rega::=:ng ree.sonat:::e mcrtality 
charges for life insurance ccr.::ac:s. The l":earing will bee:~ 8:00a.m. 
in the Commissioner's Ccn:e:;r.ce Room (3313), Interne: Re•;enue 
Building. 

PERSm+S TO CONTACT 

Unless otherwise ii':.C:CC:sd, :ne pers.::ns to contact :cr fur­
ther information· rc:-tard;ng !he hearings !is.ed are: 

Internal Revenue S<Y.Vice: Rebert E{)ver or Angela 
Wilburn. Technicaf Sac:icr: . legisl<::ion ai..a "Re;u!ations 
Division, lnlema! Reve~e Ser.ice, 'Nashir.g!an ,' DC 20224. 
Telephone: (202} 566·3..?:::5. 

MEETINGS AND SEMINARS 

Monday, September 16 

Employee Senefits-Washingtcn. 7he Was::ir.£tcn E:-:;;:Ioyee 
S.:r.e!its Forum :s soonsorir.c a lunc:-.ecn rr:s: ::r.-:::. -An Uccc.te on 
Ma::ers Saiors :::a DOL. CJnt.ac<: V/<:shingtcOl ;:;,pioyee. E.:nefits 
Fcr~m. c!o Pc.t.:rs::n, Selknao. We'cb Z. Tvler, ~0 2e<:!<efeller ?!aza, 
, ew York, NY ; ~ ~~2. Tele;:r.cr.e: (8CO) 395-1753. 

Thursday, September 19 

Enrolled Agents Exam Training-Alexandria. Va. The Accoun­
tants Scc:e:y cf '•'i rglnia will s;:cnscr a ~-...ee-.:a:' ;:r:parattcn course 
fer :he enrclleo:! :;ents exar.~ . Ccn:ac:: Acc;:t;r.;;:.-:;s Scciery cf Vir­
gir:ia. c:"o Me:e::· & Co~;ao:y, .1~:5 Ar.na~ca~; Rc .. Sd;a 103, 
Ar.r.encale. V.! ~1C03·25u0. Te!epnc:-:e: (7031 ;.: : -.!..! ':'1. 

Nondisc:imiAation Rules-Variou s loca:ions. The A~arican 
:a: . ..\s~cc:a:;c:. sUI offer a :cur·f':c~ :- sc :e . li~= se~ir..a r en ··sdc:ion 
.!~ ;, a l(.!): l~x<::.:alilied Ce:erred·C.:rr.;:ensc::cr. ?!ans: The pro­
cra::1 will 'ce : :caccas: live :n S5 !cc:: : cr.s. C.:r. :ac:: AoA-Jivisicn 
k:r ?:ciesslcr.a: !:duca;icn. Ospi. :-:A.l.!..:--1. 5.! F=irbar.i<s Court,' 
C~ica£o. ll ~\:5:; -3331 J . Teic;phcr.=: (3121 ~35·c200. 

Retirement Plans-Bos;on. Tr.e ~ew E~<; :c.~c =::1ployee Bene· 
fits C.:uncil (~;::::3C) is hcs:ing a s:minar or. -c()rrent na j rement 
P'a~ lssL:es--:-::asury, lnter~al ;:;:\er.l:e S.:c;ice . and Ce:artment 

1438 

oi labor Perspectives: Ccr.:ac:: lir.da lfier.s. NE:::3C . .!5 William 
St., Suite 225, Weiles!ey, \\A 02181. Teleohcne: (617) 229-1767. 

Sunday, September 22 

Property Taxation-cambridge, Mass. The Unc(:in Institute of 
land Policy will held an ir.;::o.aticnal ccr.farence on "Property Taxa­
tion and Its Interaction wilh Land Polic'l' Seotember 22-26. Contact: 
Mrs. Ann long, P.egis:rer, lincoln instit~te oi lar.c Policy, 26 
Trowbridge St., Cambric;; e . .\lA 02128. le!e;:>hone: (617) 661-3016. 

Monday, September 23 

Corporate Accounting-Boston. Executive E:.::::prises will 
sponsor the 15th Anm.:a: s::.: Accoun;ing Institute. a ~:;o-day ccn­
ierence covering ~~e !a::s: ::ccL:nting trends and their :r.-:pact on tr.e 
future of ccrpcra~: ac:::..::""::lr:G . Cc~:c:.c:: Executive E~. :eq::rises. 22 
'Nest 21st Strse:. New~·::.;. NY 1001 0·690~. T::e;:r.c:.e: (800) 831-
8333. 

Welfare Plan Adminis;ration-chicago. Charles :·. S;:>encer & 
Associates will cifer a 7.~:-.:::ev "Benefit A.crr:inistra:c:s C .... moliance 
Conference' address:;.: iss~es that afiec: we:f:·e plan ad­
ministrators. Ccntact: c:~a::es D. S;::encer & Ass:,;: :a•es, 2::0 S. 
Wacker Drive. Suite eCO. C:~ icago, il6C60o-5o3.!. Te::::r.cr.e: (312) 
993-7900. 
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ATTENDANCE LIST 

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(j) 

Attribution of Income from the Business of Print Media 

washington, D.C. 

March 28, 1991 

REPRESENTING ADDRESS 

Nh\.: ~JU G~~ ... -+-
1 u It 1 A R '-6. ·b"--1 i I t/.4 Z..Z.-<.:-· 9 ( 

~u-r ·~ A/B«JPAPC4L N6tvs~.,..,g~ Cc~AntS" 

~IA.J.,fA/(IA-~ /!:)'6'C.e(.71v/TS b~N. t# z,"l:..~7/ 
Jr.vt ..£. IJ £u.l>¥Jcyw 

~~ 7 ~ m £f.1f_ &.eo~L ~~M,UA 
ltNtv .,..w~.:::- 13'-Pl 
IZ. · tt.f<~ r-~1/~.-~ "-v ,_/i-~-.--

1 /21 6 tv If /L ~J4- 1;...) 

f!bvt9tVcc fvBJ-I~T~~..vs /111c... 

Alcvv ~/'f-../<- ~'I 1 I?" 2..., 

C~ 'IJ:Ut. {Ofr>.Q~ 1C¢ . r-r 3tJ /'11b/5t'lv /Jvc.1 1Sf;l. n~ 
IV'f,& lf , j oo /7 

J~9 AA{-t 'fl u:1 SL 

Ill. y. AL y. /Ood6 
.- ~ 4 

e~~~nr/ ~/tl{t/Er/ 

\VILLI\\~ \"\1\1-\Ct\ 

j)~""G.- Ll,.;J)t~U1 

C. o X EI/T£-!Ur6IS£s. Itlt. 
I 

j?gtc_£ LJ.+'T!fZ~~ 

k-lhvr J1dus~o 

i'+o l1 L.AJ<.E N~Mrf t1f'tiW. 

/J TLA11171 I 0-A. 303 /9 
I 

-z 'l 'l w i ~ .n--
N '1 N 'f I 0\: )~a 

(3o I "- 5T· tvW ~k-~ 
WAsH . vl- ZooD~ 

Headquarters Office: 
444 North Capitol Street, N.W. 
Suite 409 
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Telephone (202) 624-Be99 
Fax (202) 624-881 9 
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Fax (7 1 3) 492·0335 
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MEDIA MEETING LIST OP ATTENDEES - (ALPHABETICAL BY COMPANY) 

Brenda Maddox 

Richard Gair 

Vicki H. Sapp 

Gail L. Allaman 

Christina Aleksiewicz 
Patricia Mulligan 
Audrey Delphendahl 
Michael Liddick 

A. H. BELO CORPORATION 

AFFILIATED PUBLICATIONS, INC. 

ALLBRITTON COMMUNICATIONS COMPANY 

AMERICAN TELEVISION & COMMUNICATIONS 

BERTELSMANN, INC. 
BERTELSMANN, INC. 
BERTELSMANN, INC. 
BERTELSMANN, INC. 

Howard Witt CABLEVISION INDUSTRIES CORP. 
Louis J. Boyd CABLEVISION INDUSTRIES CORP. 

James M. Goldberg CAPITAL CITIES/ABC, INC. 

Alvan L. Bobrow CBS INC. 

Martin A. Jaffe THE CHRONICLE PUBLISHING COMPANY 

C. Stephen Backstrom COMCAST CORPORATION 

Jennifer Taub CONTINENTAL CABLEVISION 

Robert T. Bauter, Jr. THE COPLEY PRESS, INC. 

Gary Meier COWLES MEDIA COMPANY 

Preston B. Barnett COX ENTERPRISES, INC. 
Katherine D. Morris COX ENTERPRISES, Inc. 

Richard J. Hiegel, Esq. CRAVATH, SWAINE & MOORE 

Paul H. Thompson FOX, INC. 

Carl Pock FREEDOM NEWSPAPERS, INC. 

Christopher W. Baldwin GANNETT CO., INC. 

Dan R. Kalp GAYLORD BROADCASTING COMPANY 

Joseph C. DePiano GREATER MEDIA, INC. 

Gairy Pelle GRUNER & JAHR USA GROUP, INC. 

Cathy Leeson H & C COMMUNICATIONS, INC. 



MEDIA MEETING LIST OF ATTENDEES - (ALPHABETICAL BY COMPANY) 

Paul M. Zagortz 

stanley A. Gottlieb 

Walter w. Foyt 
Philip W. Parker 

Paul J. Wittig 

Anne Y. Bell 
John Burdick 

Victor s. Rappa 

Brad Reinert 
Scott Wiles 

Gary Rosen 

Richard P. Galligan 

Peter E. Maloney 

Frank J. Kaufman 

Keith E. Piper 

Charles W. Eickenhorst 

Michael A. Sell 
Alexa Heffernan 

Claudia I. Price 

Alan H. Friedman, Esq. 

Arthur M. Angstreich 

Alan A. Todryk 
Bruce R. Thompson 

William Duggan 

Lyle Leimkuhler 

Thomas H. Nied 
Robert s. Tobin 
William V. Maher 

Joseph E. Sampson 
Randel N. Stair 

HALLMARK CARDS, INC. 

THE HEARST CORPORATION 

HOUSTON INDUSTRIES, INCORPORATED 
HOUSTON INDUSTRIES, INCORPORATED 

JOURNAL REGISTER COMPANY 

KING BROADCASTING COMPANY 
KING BROADCASTING COMPANY 

KNAPP COMMUNICATIONS CORPORATION 

KNIGHT-RIDDER, INC. 
KNIGHT-RIDDER, INC. 

KPMG PEAT MARWICK 

LEE ENTERPRISES, INCORPORATED 

LIN BROADCASTING CORPORATION 

McGRAW-HILL, INC. 

MEDIA GENERAL, INC. 

MEDIA NEWS GROUP, INC. 

MEREDITH CORPORATION 
MEREDITH CORPORATION 

MULTIMEDIA, INC. 

MULTISTATE TAX COMMISSION 

NATIONAL BROADCASTING COMPANY, INC. 

NATIONWIDE INSURANCE COS. 
NATIONWIDE INSURANCE COS. 

NEWSAMERICA PUBLISHING, INC. 

NEWS-PRESS & GAZETTE COMPANY 

THE NEW YORK TIMES COMPANY 
THE NEW YORK TIMES COMPANY 
THE NEW YORK TIMES COMPANY 

NEWSWEEK, INC. 
PARK COMMUNICATIONS, INC. 



MEDIA MEETING LIST OF ATTENDEES - (ALPHABETICAL BY COMPANY) 

Paul Scherer 
Sheldon singer 
James Kantor 
Edward R. Koch 
Andrew Solomon 

Thomas P. Wharton 

Philip J. Hayes 

Thomas Storms 

Michael w. carroll 
Beverly A. Bockrath 
Robert B. Stafford 

Gary Schmidt 

Patrick w. Dixon 

Cynthia M. Aument 
Lynn B. Jordan 

Colin R. Stoner 

James w. Schroeder 

Eugene F. Farro 
Peggy M. Harold 
Len Mitchell 
Linda A. Klang 
Michael Gutesha 
Frances Roberts 

Jack L. Plank 

Theodore Novak 
Gary Stamatkin 

Robert L. Sauban 

Norman Stephens 

Charles A. Trost, Esq. 
John v. Berna 
Helen Blackwood 
Anthony Ippolito 
Satoru Matsumoto 

James W. Keller 
Anthony c. Lyddane 

PAUL SCHERER & COMPANY (NEWHOUSE) 
PAUL SCHERER & COMPANY (NEWHOUSE) 
PAUL SCHERER & COMPANY (NEWHOUSE) 
PAUL SCHERER & COMPANY (NEWHOUSE) 
PAUL SCHERER & COMPANY (NEWHOUSE) 

PEARSON INC. 

PLAYBOY ENTERPRISES, INC. 

RODALE PRESS, INC. 

SCRIPPS-HOWARD 
SCRIPPS-HOWARD 
SCRIPPS-HOWARD 

STORER COMMUNICATIONS, INC. 

SUMMIT COMMUNICATIONS GROUP, INC. 

SUSQUEHANNA PFALTZGRAFF CO. 
SUSQUEHANNA PFALTZGRAFF CO. 

TELE-COMMUNICATIONS, INC. 

THE THOMSON CORPORATION 

TIME WARNER INC. 
TIME WARNER INC. 
TIME WARNER INC. 
TIME WARNER INC. 
TIME WARNER INC. 
TIME WARNER INC. 

THE TIMES MIRROR COMPANY 

TRIBUNE COMPANY 
TRIBUNE COMPANY 

TURNER BROADCASTING SYSTEM, INC. 

UNITED ARTISTS ENTERTAINMENT CO. 

WALLER LANSDEN DORTCH & DAVIS 
VIACOM INTERNATIONAL INC. 
VIACOM INTERNATIONAL INC. 
VIACOM INTERNATIONAL INC. 
VIACOM INTERNATIONAL INC. 

THE WASHINGTON POST COMPANY 
THE WASHINGTON POST COMPANY 
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SUPPLEMENTAL REPORT OF HEARING OFFICER 
P~GARDING PROPOSED ADOPTION OF 

}WLTISTATE TAX COMMISSION REGULATION IV.18. (h) 
(Television and Radio Broadcasting) 

This Supple~ental Report is submitted pursuant to the 
resolution of the Multistate Tax Corr~ission•s Executive Committee 
dated July 27, 1989. (Exhibit 1.). That resolution delayed until 
February 15, 1990 Executive Committee action upon the Report of 
Hearing Officer Regarding the Proposed Adoption of Multistate Tax 
comz:~ission Regulation IV .18. (h) (Television and Radio Broadcasting) 
dated June 14, 1989. That delay was granted at the request of the 
Broadcasting Industry State ·Tax Coalition {"Coalition") in order 
to provide the television broadcasting industry additional time to 
provide the further input it wished to the Hearing Officer 
regarding the proposed Regulation IV.18. (h). (Exhibit 2.). 

By letter dated October 11, 1989, the Hearing Officer reminded 
the representative of the Coalition that the Hearing Officer would 
make himself available to meet with industry representatives at any 
time to discuss the proposal. (Exhibit 3.). A representative of 
the Coalition thereafter confirmed the willingness of the Hearing 
Officer to accept further industry submissions and the Executive 
COifu'"ni ttee • s request that any further delay in adoption of the 
proposed regulation be based upon discussions with the industry 
that were productive to developing a revised proposal. (Exhibit 
4 • ) • 

By letter dated December 29, 1989, a representative of the 
Coalition advised the Commission and the Hearing Officer of its 
continued opposition to the adoption of the proposed regulation. 
(Exhibit 5.). By letter dated January 9, 1990, CBS, Inc. submitted 
its objections to certain provisions contained in the proposed 
regulation. In addition, CBS, Inc. suggested an alternative 
regulatory proposal. (Exhibit 6.). 

The broadcasting industry failed to use the time provided for 
by the Executive Committee to engage in a constructive dialogue 
regarding the proposed Regulation. Instead, it again waited until 
the very last moment to provide its objections or suggestions. 
Because of the minimal amount of time made available to consider 
and react to the submissions just received from the broadcasting 
industry representatives, the Hearing Officer has not had the 
opportunity to fully contemplate, research or prepare a complete 
analysis of the matter. Notwithstanding ~hat circumstance, the 
Hearing Officer does not wish to add further delay to these 
protracted proceedings. Therefore, the Supplemental Report below 
attempts to address the more substantive issues raised by the 
broadcasting industry .representatives. Should the Executive 
Committee or the Commission desire that the Hearing Officer hear 
the matter further for the purpose of making a more detailed and 
studied Supplemental Report, the Hearing Officer stands ready to 
do so. 



Broadcasting Industry Submissions and 
Officer Conclusions. 

Hearing 

~est of the ~oints submitted by industry representatives in 
their letters of December 29, 1989 (Exhibit 4.) and January 9, 1990 
(Exhibit 5.) consisted of a reite~ation or expansion of matters 
already submitted during the hearing process. To the extent that 
the following Supplemental Report ignores certain arguments raised 
by the indust~y, the Hearing Office~ relies upon his June 14, 1989 
Report in those regards. Belo~ are some of the industry 
submissions that the Hearing Office~ summarily responds to at this 
time, but will further supplement this Report if time permits. 

1. First Amendment to the United States Constitution. 

The industry suggests that its members are being 
discriminated against by being singled out under the proposed 
regulation and denied their right to be treated equally with 
other p:-oviders of information protected under the First 
J._-:~endment. 

Hea~ina Officer's Conclusion: Unless the states can show 
that a compelling state interest exists to apply a 
differential and more bu~densome tax treatment to one of a 
g~oup of providers of First 1-~endment protected information, 
the selected class may reasonably argue that its First 
~~endment rights are affected. See, Texas Monthlv, Inc. v. 
Bullock, 109 S.Ct. 890 - (1989); Arkansas Writers• Prolect, Inc. 
v. Raaland, 107 S.Ct. 1722 (1987); Minneaoolis Star & Tribune 
Co8oanv v. Minnesota Commissioner of Revenue, 460 U.S. 575 
(1983); Dow Jones & Comoany, Inc. v. State of Oklahoma (cite 
to be provided] ( 1989) ; and McGraw Hill. Inc. v. State Tax 
Commission, (cite to be provided](N.Y. App. Div. 1989). 

The Hearing Officer does not make any definitive 
conclusions whether the states can make the showing required; 
or even whether such an argument will ultimately be 
successful. The only conclusion in this regard that can be 
reached with any degree of security is that the foregoing 
cases are cause for the states to study the issue fully before 
finally proceeding to adopt the proposed regulation without 
also addressing the need for the adoption of a similar 
allocation and apportionment :method to other providers of 
First &~endment protected advertising. 

2. Multiple Taxation. 

The industry argues that it will be subject to multiple 
taxation by states applying the traditional attribution 
approaches to the property, payroll and receipts factor at the 
sa~e time other states apply the methodology under the 
proposed regulation. 



Hearina Officer's Conclusion: One of the lessons that is 
learned from the United States Supreme Court· decision in 
Container Corporation of America v. Franchise Tax Board, 463 
u.S. 159 ( 1983) is that an apportionment formula must be 
internally and externally consistent in order to meet the 
Commerce Clause reauirements of the United States 
Constitution. - · 

The internal consistency test is met by the proposed 
Regulation because if ·all states were to adopt it, the 
apportionment methodology would not result in more than all 
of taxpayer's business income being subject to taxation. The 
external consistency test is met because the proposed 
Regulation provides a set of apportionment factors that 
actually reflect "a reasonable sense of how income is 
generated" by the broadcaster. The Hearing Officer therefore 
concludes that the proposed Regulation does not violate the 
Commerce Clause in this regard. 

3. Unconstitutional Selective Tax on Interstate 
Commerce. 

The industry argues that because New York and California 
has chosen not to tax to the fullest extent the income of 
broadcasters that other states that exploit California and NeT,.; 
York's position are acting in an unconstitutional manner in 
violation of the Commerce Clause and the ruling in New Enerav 
Comoany of Indiana v. Limbach, 108 s. Ct. 1803 (1988). 

Hearing Officer's Conclusion: In the New Energy case, the 
Supre~e Court declared invalid as discriminatory under the 
Commerce Clause an Ohio statute that on its face deprived 
certain tax benefits to products simply because they were 
produced in certain other states. The products discriminated 
against were thus placed at a substantial commercial 
disadvantage in Ohio. 

The proposed Regulation clearly is not of the 
protectionist nature found discriminatory and invalid under 
New Enerav. The broadcasting industry has traditionally 
escaoed full taxation of its advertising income because the 
states of california and New York recognized that other 
states, i.e., the states into which the advertising messages 
are delivered, were entitled to participate in the taxation 
of that income. See, Exhibits 6.a. and 8.c. to the Report of. 
Hearing Officer dated June 14, 1989. The It is certainly 
understandable that the broadcasting industry opposes an 
approach that may require it to pay tax on income that has 
never been subjected to tax. But, the Commerce Clause is not 
violated in doing so. 



4. Contrary to UDITPA's Statutory Policy. 

The industry suggests that the use of a audience factor 
to attribute film or video tape property located outside the 
state to the state 1 s numerator in inconsistent with basic 
UDITPA policy. 

Hearing Officer's Conclusion: It should now be beyond 
debate, but bears repeating here, that UDITPA was developed 
in 1957 to deal with the apportionment of income earned 
through mercantile and manufacturing activities. Section 17. 
of UDITPA, allocating sales other than sales of tangible 
personal property, contains no co~~entary that could provide 
guidance in this matter. However, the commentary to Section 
18. of UDITPA provides some insight as to the appropriate path 
to be followed should the allocation or apportionment 
provisions contained in other provisions of UDITPA, including 
Section 17., not result in a fair representation of the 
taxpayer's business activity in the state. 

Section 18. of UDITPA was clearly intended to provide an 
escape hatch for states and taxpayers alike in the event that 
the other statutory allocation and apportionment rules did 
not fairly fit. The Comment to Section 18. provides, in part, 
that -

* * * * * 
Section 18 is intended as a broad authority, within 

the principle of apportioning business income fairly 
among the states which have contact with the income, to 
the tax administrator to vary the apportionment formula 
and to vary the system of allocation where the provisions 
of the Act do not fairly represent the extent of the 
taxpayer's business activity in the state. The phrases 
in section 18(d) do not foreclose the use of one method 
for some business activity and a different method for a 
different business activity. Neither does the phrase 
11 method11 limit the administrator to substitutina factors 
in the formula. The ohrase means anv other method of 
fairly reoresentincr the extent of the taxoayer 1 s business 
activity in the state. 

The Hearing Officer concludes that one of the primary 
business activities that generate advertising income for the 
broadcasting industry is necessarily the delivery of its 
programming into the states for viewing or hearing by the in­
state audience. Without the such delivery of programming, 
inclusive of commercial messages, to potential c~stomers of 
their advertisers, the broadcasters will not earn advertising 
revenue. 

The application of.Section 17. to broadcasting · activity 
would attribute all of the advertising revenue generated to 
the place from which the broadcasting signals are sent and 



will attribute none to the state into which the signal is 
sent. The Hearing Officer concludes that 

5. New Nexus Standard being Applied. 

The most recent submission by CBS Inc. suggests that the 
proposed Regulation is based upon a new concept for 
establishing nexus ov~r a~ interstate taxpayer. (See page 5. 
of Ex. 6.) . 

Hearing Officer's Conclusion: The proposed Regulation 
does not attempt to define or in any manner expand or limit 
the state's jurisdictional reach or nexus. It is assumed that 
the state imposing the proposed Regulation will have 
sufficient nexus to do so consistent with the United States 
Constitution and intends to apply its taxing jurisdiction to 
the fullest extent permissible under the Constitution. 

The Constitutional standards may be satisfied by a number 
of different ways in which the broadcaster or its 
representative manifest their presence within the taxing 
state. For example and not by way of limitation, the 
broadcaster may own, lease, or license the use of property in 
the state; or it may maintain or send employees or independent 
contractors into the state; or it may maintain such continuing 
relationships with its affiliates that will satisfy 
Constitutional nexus standards. In any event, it is not the 
intention of the Hearing Officer to include in the proposed 
Regulation any recommendation regarding nexus, either to 
define it, expand it or limit it in any manner. It is merely 
presumed that the state will have sufficient nexus before the 
Regulation is applied. 
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August 7, 1990 

Mr. John James, Chairman 
Multistate Tax Commission 
cjo Minnesota Department of Revenue 
10 River Park Plaza 
st. Paul, MN 55146-7100 

Re: Second Supplemental Report - Broadcasting Regulation 

Dear Chairman James: 

I am enclosing a copy of the "Second Supplemental Report of 
Hearing Officer Regarding Proposed Adoption of Multistate Tax 
Commission Regulation IV .18. (h) (Television and Radio 
Broadcasting). A copy of the Report has also been sent to all 
ne:nbers of the Mul tistate Tax Commission, as well as to Tax 
Administrators of non-member states. 

Because the Executive Committee requested that I provide .it 
with alternative regulations, it is advisable to provide here a 
brief summary of what the Report contains. The Report Part II.A) 
contains a listing of the issues that have already been addressed 
by the Hearing Officer in some fashion in the previous two reports. 
Part II.B responds to the most recent submissions received from the 
broadcasting industry representatives ahd presents the Hearing 
Officer's conclusions and recommendations with respect to those 
issues. Those conclusions or recommendations are as follows: 

Headcuar.e~ c-!':ce: 

1. The states possess the authority under the Multistate 
Compact to adopt, without additional statutory support 
regulations modifying the receipts and property factors as 
applied to the broadcasting industry. 

2. If the property factor is to include attribution of 
television or radio programming to the numerators of the 
viewing-states' property factors, it should not contain any 
content-sensitive criteria. Therefore, programming of a news 
or topical nature, live sporting events and the like should be 
included in the programming property that is apportioned. 
This recommendation is based upon First Amendment 
considerations. 

3. Film and radio programming need not be physically located 
in order to be "used" there and reasonably apportioned to that 
state. 

"4.C Noi"''r': C&:•IOI Street, N.W~ 

S ... ute 4C9 
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25 W. 43rd SlrMt, Suite 2~2 
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T eiepncne ?:'2l 624·8Ei99 Tolophono [J12) ~3232 Tolophono (713) 4!12·2260 



4. If the programming property is not to be attributed to 
the state of the audience or based upon some other 
apportionment method, a reasonable approach may be to throw­
out such property from the factors altogether. This 
alternative would appear to be appropriate, at least on an 
interim basis (three to five year) should the industry members 
wish to study the matter more fully with the Commission before 
the adoption of a more permanent solution. 

5. The payroll factor has been modified to follow the more 
traditional way of attributing payroll under Sections 13 ahd 
14 of the .Compact, so that talent payroll will not be assigned 
purely on the basis of place of performance. · 

6. The Hearing Officer has rejected the suggestion that 
apportionment of receipts be limited even when the state 
demonstrates satisfaction of the nexus requirement under the 
United States Constitution. 

7. Each of the regulation alternatives extend its coverage 
to all broadcasters who derive income from broadcasting in 
interstate commerce. Therefore, independent stations whose 
signal crosses state borders will fall under the apportionment 
requirements of the regulation. This recommendation is also 
based upon First Amendment considerations. 

a. The Hearing Officer recommends against adoption of either 
CBS Inc.'s statutory proposal (Exhibit 1 to the Second 
Supplemental Report) and the proposal of the Broadcasting 
Industry State Tax Coalition. (Exhibit 2 to the Report). Both 
proposals limit the states ability to effectively tax the 
income producing activities that are occurring in the state of 
the viewing or listening audience. Should the member states 
wish to consider either of these proposals further, they 
should refer to Oregon's House Bill 2226 to the Report as 
Exhibit 1a; to the mark-up regulation atta.ched to Exhibit 2; 
and to the Hearing Officer's modified version of that mark-up 
found in Exhibit 5 to the Report. 

9. The film and radio programming properties should be 
attributed to the states by either the "audience" or "hours of 
programming" factors reflected in Exhibits 3 and 4. If, 
however, the Commission were to seek an interim solution for 
the purpose of arriving at a permanent resolution with 
additional input from the broadcasting industry, the member 
states could apply a "throw-out 11 methodology regarding .such 
property. Exhibit 6 presents that alternative. 

10. Lastly, if the Commission acts to adopt any one of the 
alternatives, the Commission should consider the print media 
for similar apportionment treatment to the extent the income 
producing activities of that media can be addressed in a 
manner similar to the electronic. This recommendation is also 
based upon First Amendment considerations. Even though the 



United States Supreme Court has yet to require similar state 
tax treatment to the different types of medium that deliver 
First Amendment protected speech, the states should address 
the taxation of all deliverers of protected speech with the 
First Amendment clearly in mind. 

Sincerely yours, 

{j_a_~~~ 
Alan H.· Friedman -
Hearing Officer 

cc: All Tax Administrators 



SECOND SUPPLEMENTAL REPORT OF HEARING OFFICER 
REGARDING PROPOSED ADOPTION OF 

MULTISTATE TAX COMMISSION REGULATION IV.18.(h) 
(Television and Radio Broadcasting) 

I. BACKGROUND TO SECOND SUPPLEMENTAL REPORT. 

This Second Supplemental Hearing Officer's Report is submitted 
pursuant to the request of the Executive Committee of the 
Mul tistate Tax Commission made at its May 10, 199 0 quarterly 
meeting. At that meeting, the Executive Committee was addressed by 
Charles Bayly on behalf of CBS Inc. and by Robert Matson, Ernst and 
Young, and Fred Ferguson, Price Waterhouse, on behalf of the 
Broadcasting Industry State Tax Coalition {hereafter 11 Coalition11 ), 

two members of which are Capital Cities/ABC, Inc. and National 
Broadcasting Company, Inc. CBS Inc . presented an additional 
written submission by letter dated April 12, 1990 and the Coalition 
submitted its letter dated April 16, 199 0 {Exhibits 1. and 2. 
respectively). The positions more recently taken by these industry 
representatives that have not been earlier addressed by the Hearing 
Officer will be presented and discussed below in Section II.B. 

II. ISSUES FOR DISCUSSION AND HEARING OFFICER'S CONCLUSIONS. 

A. Issues Earlier Addressed by the Hearing Officer. 

The Hearing Officer's two previous Reports of June 14, 1989 
and January 20, 1990 addressed the following issues raised by 
industry representatives regarding the adoption of the proposed 
regulations: 

1. Whether the regulation should be applied retroactivity1 ; 

2. The propriety of apportioning receipts by use of an 
audience factor; 

Another state court has recently required the state to 
first adopt a regulation before an audience factor could be applied 
to a television netwo~k's receipts. See, CBS Inc. v. Comptroller of 
the Treasury, No. 136 (Md. Ct. App. June 25, 1990). 

Heaoc: .... a:.e•s ~~ce: 
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3. The inclusion of compensation paid to non-employee talent 
for purposes of the payroll factor; 

4. The apportionment of films in the property factor; 

5. The throw-out of "outer-jurisdictional" property from the 
property factor; 

6. Discrimination and First Amendment issues2 ; 

7 . Selective taxation and Commerce Clause issues; 

8. Whether the proposal was contrary to UDITPA'S statutory 
policies; and 

9. wnether the proposal was intended to establish a new 
nexus standard to the broadcasting industry. 

Industry representatives have suggested that the Commission 
not adopt the pending regulations until, among other things, the 
Commission has "(1) responded to the enclosed proposal and the 
previous submission regarding the constitutional and other 
substantive issues ... ". See Exhibit 2, p.2. Under Article VII. of 
the Multistate Tax Compact and the Bylaws of the Commission, the 
process for considering and adopting regulations requires that the 
Commission make its regulatory process open and accessible to the 
public before it makes any determination of what, if any, course of 
action it wishes to recommend to the states. The Commission has 
fully complied with the requirements of Article VII. by holding its 
public hearing, as well as by permitting representatives of the 
broadcast industry to meet with its Uniformity and Executive 
Committees on the matter. 

In order to make its recommendations to its member states, the 
Commission must rely principally upon its Uniformity and Executive 

2 Since the submission of the Supplemental Report of 
Hearing Officer dated January 20, 1990, at least four additional 
cases have been decided by state Supreme Courts finding state 
taxation of members of the print and electronic media to violate 
the First Amendment. See, Newsweek. Inc. v. Commissioner of 
Revenue, S/C No. 88-54-I {Tenn. March 5, 1990) and Southern Living, 
et al. v. Commissioner of Revenue, S/C No. 88-53-I {Tenn. March 5, 
1990) - irnposi tion of sales tax on magazines, while exempting 
newspapers, held to violate First Amendment guarantees; Oklahoma 
Broadcasters Association v. Oklahoma Tax Commission, 789 P.2d 1312 
(Okl. 1990) - sales tax on advertising by television and radio, but 
not by newspapers and magazines held violative of First Amendment; 
and Medlock v. Pledger, 785 P.2d 202 (Ark. 1990) - sales tax on 
cable television service but not on direct satellite broadcasters 
violates First Amendment. But see, Medlock, in which the Court 
suggests that it is impossible to apply a tax treatment having the 
same effect to both broadcast and cable television. Id. at p. 204. 

2 



Conuni ttee efforts to develop any proposal. Additionally, the 
Commission must necessarily rely upon its Hearing Officers to 
inform it of the public input and to provide recommendations they 
determine appropriate. It is primarily through the public hearing 
process that the Commission becomes more fully apprised of the 
issues raised. If industry input is either minimal or late in 
coming, the hearing process does not work at its optimum; and the 
entire tax community suffers somewhat from that lack of 
intellectual nutrition. 

To the extent practical, this Hearing Officer has addr~ssed 
each issue raised by the industry that the Hearing Officer 
determined significant ·enough to discuss. 3 This Second· Supplemental 
Report addresses those few remaining issues of significance and 
describes the various positions now developed by industry 
representatives. 

B. Discussion of Additional Issues Raised by Industry 
Representatives and Specific Conclusions of the 
Hearing Officer. 

It goes without much discussion that the industry 
representatives heard from were not fully supportive of the 
proposed apportionment regulation. A variety of legal and policy 
arguments against ch~ng.ing the status gyg have been presented. The 
industry ~embership, in part represented by CBS Inc. and in part by 
the Coalition, is, to a significant degree, in agreement with one 
another w·i th regard to the arguments that are raised against 
adoption of the proposal. 

CBS Inc. recognizes that an apportionment of receipts based 
upon some type of an audience factor would seem appropriate, but 
insists that it must be accomplished by a legislative or rule­
making process that also satisfies concerns under the First 
Amendment to the United States Constitution. The Coalition's draft 

3 Reference is made to the Report of Hearing Officer and 
the Supplemental Report of Hearing Officer Regarding Proposed 
Adoption of Multistate Tax Commission Regulation IV.18.(h) 
(Television and Radio Broadcasting) , dated June 14, 1989 and 
January 20, 1990, respectively, for the background of this proposed 
regulation and the process that has preceded this Report. 

Additionally, no representative of the cable television 
broadcasting industry has made an appearance, either by oral or 
written submission, in these proceedings. Therefore, the Hearing 
Officer has had limited input regarding the effects of the proposal 
on that industry and must assume that the proposal adequately 
addresses the concerns of the cable industry. 

3 -



language includes this concept as well. In addition, CBS Inc., as 
does the Coalition, strongly opposes any change to the property 
factor that spreads the film property in any manner. CBS Inc. 
suggests that such a change can only be accomplished through 
legislative action and cannot be done by regulation. See Exhibits 
1 and 2. to this Second Supplemental Report. 

In response to the Executive Committee's request that the 
industry provide constructive criticism of the pending proposal, 
CBS Inc. and the Coalition each provided different draft 
alternatives. The following discussion highlights the major points 
of those proposals and offers conclusions by the Hearing Officer 
with respect to those alternatives. 

1. CBS Inc. 

By its submissions of January 9 and April 12, 1990 
(Exhibit 1 to this Second Supplemental Report and Exhibit 
6 to the Supplemental Report), CBS Inc. prefers, for a 
variety of reasons, that the Commission adopt a more 
limited approach to the apportionment changes provided in 
the proposed regulation. CBS Inc. suggests that the 
Commission follow the approach statutorily adopted by 
Oregon in its last legislative session. See House Bill 
2226 attached as Exhibit 1a to this Second Supplemental 
Report. 

Hearing Officer's Conclusions: The Oregon statutory 
approach applies an audience factor to apportion only the 
gross receipts from interstate broadcasting by both 
independent and network broadcasters. In the opinion of the 
Hearing Officer this method of apportioning a broadcaster's 
receipts is fair and appropriate; but it is limited solely to 
the receipts factor. 

The Oregon statute delegates to the Department of Revenue 
the authority to adopt limited regulations in furtherance of 
the statute. Therefore, it would appear that the Department, 
even if it desired to do so, could not adopt any regulation to 
alter the property or· payroll provisions. CBS Inc. would 
suggest that should a state wish to alter either the payroll 
or the property factor apportionment provisions, the state 
should do so by further statutory amendments to UDITPA that 
would apply in a nondiscriminatory fashion to all service 
providers. 

For reasons stated in prior Hearing Officer reports, as 
well as those found in paragraph II.B.2.a.3) of this report, 
the Hearing Officer has concluded that attribution to one or 
two states of the entire value of program property that is 
sent into, broadcast from, and actually "used" in all states 
for the purpose of delivering commercial messages ignores 



economic reality and unfairly reflects the in-state business 
activities conducted by the broadcaster. It is just such 

. circumstances that the drafters of UDITPA §18 intended that 
warranted addressing through either ad hoc adjustments to the 
apportionment formula of specific businesses or regulatory 
change to the traditional apportionment methodology. 

The legislatures of the M.T.C. member states, as well as 
of those that have adopted UDITPA, anticipated and intended 
that Section 18 should be used as a basis of modification of 
the traditional apportionment methods. When "the allocation 
and apportionment provisions of this Article (Article IV.) do 
not fairly represent the extent of the taxpayer's business 
activity in this State ... ", UDITPA 1 s §18 permits a reasonable 
modification to the standard formula. 

The states 1 rule-making proceedings that are contemplated 
to follow these proceedings flow directly from the original 
legislative intent contemplated under UDITPA. Even though 
there is nothing that prevents a Tax Administrator from 
developing modifications to the traditional apportionment 
formula through the legislative process, no additional 
statutory enactments are required by law to carry out, through 
the regulatory process, the directions that the Tax 
Administrators have already been provided by their respective 
legislatures. 

All of the attached regulatory proposals are intended to 
uniformly guide the states in the apportionment of the income 
of broadcasters. It is the Hearing Officer's conclusion that 
uniformity in this matter is more apt to result from the 
regulatory process that follows these proceedings than would 
result from each state legislature adopting its own statutory 
version of an apportionment formula. The Hearing Officer 
interprets the submissions by CBS Inc. as providing 
substantive support with regard to the audience factor 
attribution of receipts. However, CBS Inc. 1 s statutory 
proposal falls short of permitting the states to address, by 
regulation, the property factor treatment appropriate to these 
circumstances, as well as other matters requiring special 
treatment. 

2. Coalition. 

Assuming that the Commission were to adopt regulations in 
this area, the Coalition would suggest an approach that 
differed from the current proposal as to the following 

material matters: 
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a. Property Factor 

1) Coalition: The property factor should not 
include news or sporting events. See, for example, the 
deleted language in paragraph (4) (ii)B.3. of Exhibit 3a. 

Hearing Officer's conclusions: The inclusion of news and 
sporting events in the property factor logically results from 
a fair reading of the current state of the law regarding the 
First Amendment. The states would run serious risks of tax 
schemes being held invalfd should they wish to pick and choose 
(include or exclude), as a measure for taxation, any program 
or type of program based upon its content. Any content 
sensitive criteria for the purpose of taxation is always 
suspect, if not invalid under the First Amendment. 

Thus, the Hearing Officer concludes that all programming, 
whatever its nature, should be treated similarly for taxation 
purposes. If film and radio programming are included in the 
p~operty factor for any purpose, programming of all types 
transmitted should be used with no exceptions. g., 
Minneapolis Star & Tribune Co. v. Minnesota Comm'r of Revenue, 
460 u.s. 575 (1983). When a tax is applied to a business that 
is entitled to First Amendment protection, that tax, to have 
a reasonable chance of being upheld, has to be a general tax 
and not permit censorship. Cf., Jimmy Swaggart Ministries v. 
Board of Eaualization, U.S. , No. 88-1374 (Jan. 17, 
1990); Minneapolis Star~ribune-co., supra; and Medlock v. 
Pledaer, 785 S.W.2d 202 (Ark. 1990). While the corporate 
income tax is a general tax, peculiarly drafted apportionment 
provisions that are content based may run afoul of the First 
Amendment prohibitions as well. 

2) Coalition: The inclusion of license or royalty 
fees received by the taxpayer from others who manufacture 
for sale or rental video cassettes of taxpayer's films 
should be capped at an amount no greater than the cost to 
make the reproductions. See Exhibit 2, paragraph 
(4) (ii)B.5. and the deleted language contained in 
paragraph (4) (ii)B.4. of Exhibit 3a. 

Hearing Officer•s Conclusions: The Hearing Officer has 
not been presented with any material information regarding 
this aspect of the property factor. In the interest of 
reducing the complexity of the proposed regulations and their 
potential for administrative burden, the Hearing Officer has 
concluded that the traditional valuation rules under M.T.C. 
Allocation and Apportionment Regulations IV .10.-12. should 
apply. 

3) Coalition: In order to apportion any type of 
tangible personal property, including film and radio 
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programming, the property must have been physically 
located and used by the taxpayer in the state. See 
Exhibit 2, paragraph (4) (ii)C.1. 

The Coalition would include film or radio property 
in the state's numerator only if the original oromaster 
is physically located and used in the state. And it only 
then apportion the value of such programming property on 
an audience or subscription based ratio or such other 
ratio as provided by law. See attachment to Exhibit 2. 
A version of the Coali~ion's proposal in this regard, as 
modified by the Hearing Officer, is attached as Exhibit 
5. 

Hearing Officer's Conclusions: Proposed regulation 
alternatives found in paragraph (4) (ii)C.2. of Exhibits 3 and 
4 rest upon the language of UDITPA §10 that includes property 
in the property factor numerator that is "owned or rented and 
used" in the state during the tax year. Even though one 
typically associates the concept of "use" with the physical 
location of property, there is no doubt in the Hearing 
Officer's mind that the film and radio property that is either 
seen and heard through a television set or heard over the 
radio is "used" in the state in which the televisions or 
radios and; thus, the program audiences, are located. 

Since the vast majority of film programming is 
transmitted either by. satellite or over the telephone from 
either New York or California where the original tape or film 
of the property is ·located, under the Coalition's suggested 
treatment only those two states would be entitled to any 
attribution of the underlying program property. Neither New 
York, nor California attribute all of the film property 
physically located in those states to their property factor 
numerators, but permit apportionment thereof based upon an 
audience factor. See, Cal. F.T.B. Reg. 25137-8(c) (1) (C) (ii) 
(Exhibit 6.a to Report of Hearing Officer of June 14, 1989). 

The programming property, along with the commercial 
advertisements included therein, is viewed and heard by 
audiences all states. It is being used to produce income in 
those other states; and "(w]ithout broadcasting (to an 
audience) there is no income .•.• 11 •

4 

The particular physical location of the programming 
medium in New York or in California or elsewhere is of minimal 
additional or substantive significance, other than a location 

4 See, The Hearst Corporation v. Wisconsin Department of 
Revenue, Wisconsin Tax Appeals Commission, Docket No. I-8511 (May 
15, 1990). 
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from which it may be delivered electronically to the states. 
The broadcaster's station properties and the other property 
needed for such transmissions are appropriately reflected in 
numerators of the property factors for the states in which 
those properties are located. 

The broadcasters deliver the program property to 
audiences in the states for entertaining, informing and 
selling the goods and services of the advertisers. An 
unfairly representative apportionment results it all such 
property, whether treated as tangible or intangible, is 
attributed toobut one or two states when, for all practical 
purposes, that property was used in an equivalent fashion and 
for the same purposes in all of the states. 

The Hearing Officer determines that a restrictive reading 
of UDITPA § 10 that limits the attribution of the program 
property to the state in which it is physically located at the 
time of the broadcast is unreasonable. And, the preclusion of 
a fair attribution of the programming property to the states 
contributing to the broadcaster's total audience does not 
fairly represent the extent of a broadcaster's use of the 
program property in those states. Since the programming owned 
or otherwise 

0 

obtained an4 used by the broadcaster is 
ordinarily of such a significant value, a portion thereof 
should be attributed to the property factor numerator of all 

0 

of the states in which it is used to generate advertising 
income, if such factor is to reasonably represent the extent 
of the broadcaster's business activities in those states. 

If a fair method of attribution for the programming 
property is not adopted, then the elimination of the 
programming property altogether from the property factor for 
all states would provide another alternative.' See paragraphs 
(4) (ii)B.3. and (4) (ii)C.3. of attached Exhibit 6. This 
"throw-out" method would work to ensure more fairly that the 
property that is "used" in all of the states is not 
unreasonably attributed to but one or two. Therefore, if the 
Commission were not to adopt either of the apportionment 
methods proposed in Exhibits 3 or 4, then the method suggested 
in Exhibit 6 provides a reasonable alternative. 5 

5 It should be noted that in Paris Mfa. Co. v. Commonwealth 
of Pennsylvania, 486 A.2d 890 (Pa. 1984), the Pennsylvania Supreme 
Court reversed an earlier decision upholding the state's use of a 
thro~-out ruie applied to the receipts factor. In Paris, the Court 
could not find that the sales factor did not fairly reflect the 
extent of the taxpayer's Pennsylvania business activitie~; 
therefore, . it invalidated the "throw-out" type of formula 
modification. Here, the Hearing Officer concludes that the 
programming property is "used" in all of the viewing states. Under 
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b. Payroll Factor 

Coalition: The Coalition would modify the provision 
in the proposed regulation that attributed payroll of 
directors, actors, newscasters and other talent to the 
state in which their services were performed. Under its 
suggestion, all compensation would be apportioned to the 
state under the traditional rules for the attribution of 
employees' salaries under the Compact and M.T.C. 
Reg.IV.13. and 14. See Exhibit 2, paragraph (4) (iii)B. 
Hearing Officer• s conclusions: For the sake of 

administrative convenience in attributing payroll, the Hearing 
Officer concludes that it would be appropriate for the states 
and taxpayers to follow the traditional rules already in place 
under M.T.C. Compact IV.13 and 14 as augmented by M.T.C. Reg. 
IV.13 and 14. In addition, the Hearing Officer has retained 
his recommendation that under the appropriate showing as 
stated in paragraph (4) (iii)A.2. of the alternative 
regulations, amounts paid to non-employees may also be 
included in the payroll factor under circumstances 
demonstrating that such non-employee compensation represents 
a substantial portion of all compensation paid. 

c. Sales Factor 

1) Coalition: The Coalition would include receipts 
in a state's sales factor numerator under the following 
circmnstances: (i) when the taxpayer maintained an office 
or other fixed place of business in a state; and (ii) 
when, even though the taxpayer did not have an office or 
a fixed place of business in the state, the state 
otherwise had jurisdiction under state statute or 
decisional case law to impose a net income tax upon the 
taxpayer. The Coalition proposes that if a state in 
which the taxpayer does not have an office or other place 
of business has jurisdiction to tax on some other basis, 
that the state apportion to its sales factor numerator 
only gross receipts from the sale or rental of cassettes; 
and receipts derived from network or station broadcasting 
of live or delayed coverage entertainment or sporting 
events that occur within the state. See Exhibit 2, 
paragraph (4) (iv)B.2. 

these unique circumstances, the states should be permitted to 
either (1) to attribute a reasonable portion of such property to 
their property factor numerators; or ( 2) to minimize (but not 
altogether prevent) the potential for duplicative weight being 
attributed to such property by conflicts that may arise between the 
state of physical location ~nd the state of viewing audience by 
employing a "throw-out" rule. 
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Hearing Officer's Conclusions: The current proposal 
assumes that nexus is found by some physical or other nexus 
contacts that are constitutionally sufficient. It therefore 
assumes that the state may apply its apportionment scheme to 
the broadcaster's net income to the fullest extent permitted 
by the state and federal constitutions. 

The proposed regulation does not articulate any nexus 
standard or limit the circumstances within which the state can 
constitutionally apply its jurisdictional reach. Such reach 
will be dependent upon the facts and circumstances of a 
particular broadcaster's connections with a state when viewed 
against constitutional requirements of the Due Process 
Commerce Clauses. 

The language proposed by the Coalition (section 
(4) (iv.)B.l. and 2.) would inject nexus or jurisdictional 
language when none is needed. In addition, the proposed 
language contained in paragraph ( 4) ( i v.) B. 2. of Exhibit 5 
would limit the right of the states to include all gross 
receipts arising from the business activities of the 
broadcaster in the state, even if the state had the 
appropriate jurisdiction to do so. such a limitation is 
unwarranted under the circumstances and, therefore, the 
Hearing Officer concludes that the limiting language proposed 
by the Coalition should not be included. 

2) Coalition: The Coalition would apportion gross 
receipts on the ratio that in-state viewing audience 
bears to the viewing audience everywhere, meaning world­
wide. See Exhibit 2, paragraph (4) (iv)B.l.a. 

Hearing Officer's Conclusions: Each of the attached 
alternatives attempt to eliminate from the receipts that are 
to be attributed to a state, those receipts derived from 
broadcasts to audiences in . foreign countries which have 
jurisdiction to tax the broadcaster. The suggested method is 
designed so as not to include those receipts that are 
attributable to such broadcasting activities conducted in 
foreign countries; and the method appears to be a less 
administratively burdensome method than that proposed by the 
Co ali ticn. Therefore, the Hearing Officer concludes that 
proposed paragraph (4) (iv.)B.4. be used in lieu of a factor 
dependent upon identifying and quantifying those audiences 
that may have viewed a broadcaster's program in other parts of 
the world. 

C. Ex":Jansion of Prooosal to Include Broadcasters in Addition 
to Network Broadcasters. 
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The First Amendment issue that has been discussed above and in 
the other reports of the Hearing Officer applies with equal force 
to any distinction that is made between apportioning the income of 
network broadcasters in a substantially different manner than that 
which is applied to independent broadcasters that broadcast into 
more than one state. It should be noted that Oregon's statutory 
approach (Exhibit 1a) recognizes this issue and solves it by 
applying its apportionment methodology with equal force to all 
interstate broadcasters; whether operating as a network or as an 
independent station. 

In order not to propose a regulation that is. subject the 
states to a substantial constitutional challenge against making a 
distinction between classes of interstate broadcasters, all of the 
alternatives presented have been drafted to apply to any 
broadcaster having the right to apportion income derived both from 
within and without the state. See paragraph (1) of the proposed 
alternatives. In many states this may present a new approach to 
the manner in which independent stations whose broadcast signals 
cross state borders have been reporting their income. 

Since issues remain concerning a state's nexus over out-of­
state broadcasters who broadcast their programming into the state, 
the states are cautioned to consider the potential tax effects. 
However, if the First Amendment protection of broadcasters extends 
to eliminating, for taxation purposes, any distinction b~tween in­
state and out-of-state broadcasters that broadcast interstate, then 
the states have very limited options remaining other than to permit 
o~ require apportionment of income for all such broadcasters. 

III. RECOMMENDATIONS OF HEARING OFFICER. 

Submitted with this Second Supplemental Report are Exhibits 3, 
4, 5 and 6, four alternatives for allocating and apportioning the 
income derived from the business of radio and television 
broadcasting. Exhibit 3.a is provided as an example of a marked up 
ve~sion (with shaded insertions and lined-out deletions) of Exhibit 
3. The mark-up has, as its starting point, the original regulation 
recommended for adoption by the Report of Hearing Officer dated 
June 14,1989. (See Exhibit 15 to that Report). 

Each of Exhibits 3., 4., 5. and 6. contains identical 
provisions with regard coverage; the payroll and sales factors; and 
each apportions receipts based upon the identical audience factor. 
The major material difference among the four versions rests with 
the treatment of the property factor. All four versions exclude 
"outer-jurisdictional property", ~, satellites and undersea 
cables, from the numerator and denominator of the property factor. 
It is the treatment of the film and radio programming in .the 
p~operty factor that is addressed differently by each version. 
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Exhibit 3, marked 11 Apportionment of Film and Radio Programming 
by Audience", provides for the attribution of a percentage of the 
film and radio programming properties to the states based upon a 
viewing or listening audience ratio. That percentage is determined 
by tr.e ratio that the in-state audience bears to the total domestic 
audience of the broadcaster. · 

Exhibit 4, marked 11Apportionment of Film and Radio Programming 
by Program Hours 11

, provides for the attribution of the film and 
radio programming properties to the states based upon the ratio by 
which the number of programming hours delivered to audiences in the 
state bears to the total of program hours delivered to all states. 
No input has been received from the industry representatives 
regarding either the appropriateness or administrative feasibility 
of apportioning on this basis. 

Exhibit 5, marked "Apportionment of Film and Radio Programming 
if Physically Present", provides for the attribution of the film 
and radio programming properties to the states in which they are 
physically located. This provision fairly closely tracks the 
property factor apportionment suggestions contained in the 
submission by the Coalition attached to Exhibit 2. However, one 
major difference is that the coalition's proposal would apportion 
the programming property only if the master or original program 
film or tape is physically located in the state. It would be an 
extremely rare event for the master or original to be removed from 
storage once sufficient copies are made. Therefore, the Hearing 
Officer has concluded that the Coalition's suggested version would 
result in virtually no programming · property being apportioned 
outside the states in which the originals are stored. Therefore, 
the Hearing Officer has drafted Exhibit 5 so that it would at least 
apportion the program property physically located in the state on 
those rare occasions that the broadcaster uses a copy thereof in 
the states for the purpose of broadcasting or rebroadcasting. 

Exhibit 6, marked 11 Film and Radio Programming Excluded 11 , 

deletes the program properties from both the numerator and the 
denominator of the property factor altogether. This represents the 
•• throw out 11 method discussed above. 

One reservation held by the Hearing Officer with regard to 
Exhibit 3 11 Apportionment of Film and Radio Programming by 
Receipts" - is that the use of the same method to assist in 
determining the property and the receipts factor (the application 
of an "audience factor) may be viewed as a duplication of one 
factor or the other. Here, the question is raised whether an 
attempt to value the in-state use of programing properties through 
application of the result of an audience factor being applied to 
measure receipts (1) is reasonable; and (2) provides both factors 
with independent significance. The Hearing Officer concludes that, 
under these very limited and unique circumstances, the application 
of an audience factor in part to determine both factors is 
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reasonable and lends each factor independent significance when the 
formula mechanism is viewed as a whole. 

A reservation held with regard to the method proscribed in 
Exhibit 4 - "Apportionment of Film and Radio Programming by Program 
Hours" - is that, without some verification from the industry of 
its administrative feasibility, adoption of this method may create 
some auditing and compliance problems. The states, in deliberating 
the choices for adoption, are requested to apply their collective 
experiences in consideration of this issue to fill the void left by 
the lack of industry input. 

Exhibit 5 - "Apportionment of Film and Radio Programming if 
Physically Present" - is not recommended by the Hearing Officer 
over any of the other alternatives for the reasons stated in 
paragraph II.B.2.a.3) above. 

Exhibit 6 - "Film and Radio Programming Excluded" - represents 
a position that falls somewhere between Exhibits 3 and 4 on the one 
side and Exhibit 5 on the other. It reduces the distortive effects 
of attributing all programming property to its physical location. 
It also addresses the objections of the industry to the viewing 
states not apportioning in property that is physically located 
outside their borders. 

Exhibit 6 also represents an approach that can be taken as an 
interim measure, at least, during the time needed for the states 
and the Commission to study and address problems by the application 
of Section 17 of UDITPA and the Compact to service providers. The 
broadcast industry, along with the other major media that provide 
the distribution systems for advertising materials, should be more 
carefully studied by the states with regard to their methods of 
operation and income-producing activities. 

Based upon the foregoing discussion, as well as the prior 
reports submitted by the Hearing Officer, the Hearing Officer 
recommends the adoption of either the apportionment regulations 
proposed in Exhibit 3 or Exhibit 4. If the Commission states were 
inclined to continue working with the industry in an attempt to 
arrive at a more permanent solution to these difficult 
apportionment problems; and, if the industry were willing to 
support such dialogue free from continued disputes over a temporary 
apportionment methodology, Exhibit 6 offers such a potential 
interim solution. 6 

Lastly, the Hearing Officer wishes to note that he has also 
prepared a draft of a proposed regulation for the allocation and 

6 A period of between three to five years after the 
effective date of the regulation would seem reasonable for such an 
effort. 
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apportionment of income derived from the activities of members of 
the print media. That draft will be submitted to the Uniformity 
Committee for its consideration at its meeting on August 28, 1990. 
The Hearing Officer suggests that the courts have been regularly 
invalidating tax statutes that have been applied in a 
discriminatory manner to members of First Amendment protected 
industries. 7 Therefore, the Hearing Officer recommends that the 
states that adopt any one of the alternative proposals with respect 
to the broadcasters also implement one that applies to the print 
media and make both regulations effective for the same tax periods. 

While the issue is not yet settled as to how disparate -the 
electronic media can be treated for tax purposes from the print 
media, the Hearing Officer is of the opinion that efforts should be 
taken to apportion the income derived from advertising by the 
electronic media in a manner similar, if possible, to that imposed 
on advertising income derived by the print media. Therefore, the 
Hearing Officer recommends that the Commission condition the 
adoption of any of the pending proposed versions of this regulation 
on its recommendation to the states that the effective date of any 
regulation adopted here and in the states coincide as to the 
adoption of a companion regulation attributing the income derived 
by print media. In order to maximize the states' chances of 
obtaining judicial rulings upholding any of these regulations, the 
states should treat similarly for taxing purposes all similarly 
situated providers of First Amendment protected speech. 

Respectfully submitted the 7th day of August, 1990. 

~ff1-n~ 
Alan. H. Fri7dman c~ fwl) 
Hear~ng Off~cer . r--

7 See the cases noted in the original Report of Hearing 
Officer and the Supplemental Report thereto, as well as those noted 
in footnote 2. in this Second Supplemental Report. 
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EXHIBIT 8 



Headquarter1 omca: 

MULTISTATE TAX COMMISSION 

Resolution Regarding Adoption of Proposed 
Allocation and Apportionment 

Regulation IV.18. (h) 

Special Rules: Television and Radio Broadcasting 

WHEREAS, on April 25, 1988, the Executive Committee of the 
Multistate Tax Commission by resolution directed a public 
hearing be held upon the proposed adoption of Allocation and 
Apportionment Regulation IV.18. (h). regarding the 
apportionment of income from the activities of television and 
radio network broadcasting; and 

WHEREAS, on June 9, 1989, said public hearing was held in Los 
Angeles, California, with Alan H. Friedman, Hearing Officer, 
presiding; and 

WHEREAS, time for public comment or for any additional 
testimony was made available by the Hearing Officer until 
April 30, 1989; and 

WHEREAS, pursuant to Article VII of the Mul tistate Tax Compact 
said Hearing Officer filed his Report dated June 14, 1989, 
recommending that the Multistate Tax Commission adopt 
Regulation IV .18. (h)~ as reflected in Exhibit 15 to said 
Report; and 

WHEREAS, the Broadcasting Industry State Tax Coalition, on 
July 26, 1989, requested that the adoption of proposed 
Regulation IV .18. (h). be delayed for the purpose of permitting 
said Coalition to provide additional information with respect 
to said proposal; and 

WHEREAS, the · Mul tistate Tax Commission found good cause 
therefore to temporarily delay the adoption of proposed 
Regulation IV.18. (h). and did resolve, on July 27, 1989, that 
the Commission's consideration of the adoption of said 
Regulation, as modified and recommended by the Hearing 
Officer, be set for no later than February 15, 1990; and 

444 No111'l Cap1:01 S:reet, N.W. 
Suite 409 

New York Aud it OHice : 
25 W. 43rd Street Su1te 212 
New YorK. NY tCC36 
Telephone 121 2 ~ 5i 5· 1820 

Ch1cago Audit OHice 
30 w Wash1ngton. Su ite 1000 
Chicago. lllino1s 60602 
Telephone (3 121 263·3232 

Houston Aud it OH :ce 
One Park 10 Place. Su1te 128 
Houston, Texas 7706.: Wasmngron, D.C. 20001 

(202) 624-8699 Telephone (7131492·2260 



WHEREAS, the Hearing Officer filed his Supplemental Report of 
Hearing Officer on January 20, 1990; and 

WHEREAS, the Multistate Tax Commission, at the request of the 
broadcasting industry to submit additional proposals to the 
Commission with respect to said proposal, did again consent 
that consideration of the adoption of proposed Regulation 
IV.18. (h). be temporarily delayed and set fo~ no later than 
August, 1990; and 

WHEREAS, pursuant to Article VII of the Mul tistate Tax 
Compact, and at the request of the Executive Committee, the 
Hearing Officer filed his Second Supplemental Report dated 
August 7, 1990, pertaining to adoption of Regulation 
IV.18. (h)., as reflected in Exhibit 6 to said Report; and 

WHEREAS, the Multistate Tax Commission finds adoption of said 
Regulation IV .18. (h)., as reflected in Exhibit 6 to said 
Report, and as further modified by this Commission, excludes, 
at this time, the attribution of film and radio programming 
properties to the states due to the controversy which exists 
between the Commission and the broadcasting industry regarding 
inclusion of said properties; and 

WHEREAS, the Multistate Tax Commission finds adoption of said 
Regulation IV .18. (h)., as reflected in Exhibit 6 to said 
Report, and as further modified by this Commission, represents 
one method of appropriately reflecting the in-state business 
activity of the broadcasting industry with respect to the 
receipt of advertising revenues; and 

WHEREAS, the Multistate Tax Commission finds adoption of said 
Regulation IV .18. (h)., as reflected in Exhibit 6 to said 
Report, as so modified, accommodates the request of the 
broadcasting industry to apportion employees' compensation to 
the states under the traditional rules for the attribution of 
salaries, pursuant to the Multistate Compact and Multistate 
Tax Commission Regulations IV.13. and IV.14.; and 

WHEREAS, the Multistate Tax Commission finds adoption of said 
Regulation IV.18. (h)., as proposed by the Hearing Officer in 
Exhibit 6 to said Report, as modified, reasonably reflects the 
in-state business activities conducted by the broadcasting 
industry; and 

WHEREAS, pursuant to Bylaw 7 of the Multistate Tax Commission 
Bylaws, said recommendation by the Hearing Officer has been 
circulated to the members of the Commission to consider the 
adoption thereof; and 

WHEREAS, a majority of the members of the Multistate Tax 
Commission surveyed pursuant to Bylaw 7 have agreed to 
consider adoption of the uniform regulation adopted hereby; 
and 



WHEREAS, the Multistate Tax Commission finds adoption of the 
proposed regulation furthers the goal of the Commission to 
promote uniformity in the administration of significant 
components of state tax system. 

NOW, THEREFORE, IT IS RESOLVED that the proposed Regulation 
IV.18.(h)., as reflected in Exhibit 6 to said Report and as 
further modified by this Commission and attached hereto, is 
hereby adopted. 

;IT IS FURTHER RESOLVED that said Regulation IV. 18. (h) , as 
attached hereto, shall become effective for tax years 
beginning on or after January 1, 1991. Further, that it is 
the recommendation of the Commission that both this regulation 
and the regulation that is currently being drafted to 
attribute income derived by the print media should both be 
made effective in any adopting state commencing the same tax 
year. 

IT IS FURTHER RESOLVED that the adoption of the attached 
version of Exhibit 6 shall not be construed as a rejection of 
the apportionment methodologies presented by either of the 
draft regulations reflected in Exhibits 3 and 4 to said Second 
Supplemental Report of Hearing Officer. 

IT IS FURTHER RESOLVED that it is the intent of this 
Commission that the adopted regulation be interpreted and 
applied to allocate and apportion the income of all such 
broadcasters in a manner that fairly measures such income that 
is derived from the broadcasters' in-state business 
activities; and that measures such income in a manner that is 
consistent with the requirements of the United States 
Constitution and the constitution of this State; and 

IT IS FURTHER RESOLVED that to the extent that the application 
of this regulation does not fairly represent a particular 
broadcaster's business activity in this state; or, if such 
application results in a discriminatory tax treatment in favor 
of one broadcaster over a competing broadcaster, then the 
broadcaster may petition for or the Tax Administrator may 
require the application of any of the relief provisions 
contained in Article IV.18. of the Multistate Tax Compact and 
Reg.IV.18. thereunder in order to remedy such unfairness or 
discrimination. For example and not by way of limitation, 
when a broadcaster derives income from both its owned stations 
that are operated independently from a network, as well as 
stations that are operated as network affiliated stations, the 
method by which receipts or programming costs are determined 
andjor booked may vary substantially between the two types of 
stations. In such event, if the method of combining or 
booking such receipts results in an unfair representation of 
the income-producing activity of the taxpayer in this State, 
then either the broadcaster or the State should be provided 



an opportunity to make such further modifications in such a 
. manner so as to fairly attribute the income derived from 
broadcasting activities conducted in this State; and 

LASTLY, IT IS FURTHER RESOLVED that the Executive Committee 
and the Uniformity Committee be authorized and requested to 
continue their review of the attribution of film and radio 
programming properties to the states, to report and to make 
recommendations to the Commission on an annual basis regarding 
the status of said review., and to submit to the Commission a 
final recommendation, no later than three (3) years from the 
date of this resolution. 

Adopted by the Mul tistate Tax Commission this 31st day of 
August, 1990. 

Attest: 



Multistate Tax Commission 

Proposed Regulation Art. IV.18. (h) 

Television and Radio Broadcasting 

Reg. IV.18. (h). Special Rules: Television ·and Radio Broadcasting. 

The following special rules are established in respect to the 
apportionment of income from television and radio broadcasting. 

(1) In General. When a person in the business of conducting 
television or radio broadcasts, either through a network (including 
owned and affiliated stations) or through an affiliated, 
unaffiliated or independent television or radio broadcasting 
station, has income from sources both within and without this 
state, the amount of business income from sources within this state 
shall be determined pursuant to Article IV. of the Multistate Tax 
Compact and the regulations issued thereunder by this state, except 
as modified by this regulation. This regulation shall also apply 
to telecasting by cable television systems. 

(2) Business and Nonbusiness Income. For definitions, regulations 
and examples for determining whether income shall be classified as 
"business" or "nonbusiness" income, see Reg. IV.l. 

(3) Definitions. The following definitions are applicable to 
the terms contained in this regulation, unless the context clearly 
requires otherwise. 

(i) "Film" or "film programming" means any and all 
performances, events or productions telecast, live or otherwise, 
on television, including but not limited to news, sporting events, 
plays, stories or other literary, commercial, educational or 
artistic works, in the format of a motion picture, a video tape, 
disc or other medium. 

Each episode of a series of films produced for television 
shall constitute a separate "film" notwithstanding that the series 
relates to the same principal subject and is produced during one 
or more television seasons. 

( ii) "Outer-jurisdictional" property means certain types 
of tangible personal property, such as orbiting satellites, 
undersea transmission cables and the like, that are owned or rented 
by the taxpayer and used in the business of telecasting or 
broadcasting, but which are not physically located in any 
particular state. 



(iii) "Radio" or "radio programming" means any and all 
performances, events or productions broadcast, live or otherwise, 
on radio, including but not limited to news, sporting events, 
plays, stories or other literary, commercial, educational or 
artistic works, in the format of an audio tape, disc or other 
medium. 

Each episode of a series of radio programming 
produced for radio broadcast shall constitute a separate "radio 
programming" notwithstanding that the series relates to the same 
principal subject and is produced during one or more tax periods. 

(iv) "Release date" means the date on which a film is 
placed into service. A film is placed into service when it is first 
telecast to the primary audience for which the film was created. 
Thus, a film is placed in service when it is first publicly 
telecast for entertainment, educational, commercial, artistic or 
other purpose. Each episode of a television series is placed in 
service when it is first telecast. A film is not placed in service 
merely because it is completed and therefore in a condition or 
state of readiness and availability for telecast or, merely because 
it is telecast to prospective sponsors or purchasers, or is shown 
in preview before a select audience. 

(v) "Rent" shall include license fees or other payments 
or consideration provided in exchange for the broadcast or other 
use of television or radio programming. 

(vi) A "subscriber" to a cable television system is the 
individual residence or other outlet which is the ultimate 
recipient of the transmission. 

(vii) "Tangible personal property" used in the business, 
whether owned or rented, shall include, but not be limited to 
camera and sound equipment, sets, props, wardrobes, and other 
similar equipment or property, but shall not include film or radio 
programming. 

(viii) "Telecast" or "broadcast" (used interchangeably) 
means the transmission of television or radio programming by an 
electronic signal conducted by radiowaves or microwaves or by 
wires, lines, coaxial cables, wave guides, fiber optics, or other 
conduits of communications. 

(ix) "United States" shall include and be limited to the 
fifty states, the District of Columbia, the Commonwealth of Puerto 
Rico and the possessions and territories thereof. 

(4) Apportionment of Business Income. 

(i) In General. The property factor shall be 
determined in accordance with Regulation IV.10 through 12., the 
payroll factor in accordance with Regulation IV.13. and 14., and 
the sales factor in accordance with Regulation IV .15. and 16., 



except as modified by this regulation. 

(ii) The Property Factor. 

A. In General. 

1. In the case of rented studios, the net annual 
rental rate shall include only the amount of the basic or flat 
rental charge by the studio for the use of a stage or other 
permanent equipment such as sound recording equipment and the like; 
except that additional equipment rented from other sources or from 
the studio not covered in the basic or flat rental charge and used 
for one week or longer (even though rented on a day-to-day basis) 
shall be included. Lump-sum net rental payments for a period which 
encompasses more than a single income year shall be assigned 
ratably over the rental period. 

2. No value or cost attributable to any film or 
radio programming shall be included in the property factor at any 
time. 

B. Property Factor Denominator. 

1. All real property and tangible personal 
property (other than outer-jurisdictional and film or radio 
programming property), whether owned or rented, which is used in 
the business shall be included in the denominator of the property 
factor. 

2. Audio or video cassettes, discs 
or similar medium containing film or radio programming and intended 
for sale or rental by the taxpayer for home viewing or listening 
shall be included in the property factor at their original cost. 
To the extent that the taxpayer licenses or otherwise permits 
others to manufacture or distribute such cassettes, discs or other 
medium containing film or radio programming for home viewing or 
listening, the value of said cassettes, discs or other medium shall 
include the li~ense, royalty or other fees received by the taxpayer 
capitalized at a rate of eight times the gross receipts derived 
therefrom during the income year. 

3. Outer-jurisdictional, film and radio 
programming property shall be excluded from the denominator of the 
property factor. 

c. Property Factor Numerator. 

1. With the exception of outer-jurisdictional and 
film or radio programming property, all real and tangible personal 
property owned or rented by the taxpayer and used in this state 
during the tax period shall be included in the numerator of the 
property factor. If tangible personal property (other than outer­
jurisdictional and film or radio programming property) is located 



or used in this state for part of the income year, it shall be 
included in the numerator of the property factor at a value 
determined by applying the ratio which the number of days the 
property is located or used in this state bears to the total number 
of days such property was owned or rented by the taxpayer during 
the income year. 

2. outer-jurisdictional, film and radio programming 
property shall be excluded from the numerator of the property 
factor. 

Example: XYZ Television Co. has a total value of all 
of its property everywhere of $500,000,000, including a satellite 
valued at $50,000,000 that was used to telecast programming into 
this state and $150,000,000 in film property of which $1,000,000's 
worth was located in this state the entire tax year. The total 
value of real and tangible personal property, other than film 
programming property, located in this state for the entire income 
year was valued at $2,000,000; and the moveable and mobile property 
described in subparagraph c.1. was determined to be of a value of 
$4,000,000 and such moveable and mobile property was used in this 
state for 100 days. The total value of property to be attributed 
to this state would be determined as follows: 

Value of property permanently in state: $2,000,000 

Value of mobile and moveable property: 
(100/365 or .2739 x $4,000,000): $1,095,600 

Total value of property to be included in 
the state's property factor numerator 
without apportionment of outer-jurisdictional 
and film property: $3,095,600 

Total value of property to be used in the 
denominator ($500,000,000 - $200,000,000) $300,000,000 

Total property factor% ($3,095,600/$300,000,000): .0103 

(iii) The Payroll Factor. 
A. Payroll Factor Denominator. 

1. The denominator of the payroll factor shall 
include all compensation, including residual and profit 
participation payments, paid to employees during the income year, 
including that paid to directors, actors, newscasters and other 
talent in their status as employees. 

2. Amounts paid or other <;:onsideration that is 
provided to another person, corporation or other business entity 
for providing the services of directors, actors, newscasters and 



other talent for a live television broadcast, film or radio 
programming may be included in the payroll factor only upon a 
finding by the [Tax Administrator], supported by clear and 
convincing evidence, that (a) such payments or other consideration 
were at least twenty-five percent (25%) of the total compensation 
paid to employees; and (b) failure to include such other payments 
or consideration would prevent the apportionment formula from 
fairly representing the extent of the taxpayer's business activity 
in this state. · 

B. Payroll Factor Nume~ator. 

Compensation for all employees who are engaged on 
location in the production of a live television broadcast, film or 
radio programming, as well any payments or other consideration for 
the providing of those talent services that are included in the 
payroll denominator pursuant to paragraph (4) (iii) A.2., shall be 
attributed to the state or states as may be determined by the 
application of the provisions of Reg. IV. 13. and 14. For the 
purposes of applying said Reg.IV.13. and 14., the persons for whom 
compensation was included in the payroll denominator pursuant to 
paragraph (4) (iii) A.2. shall be deemed to be employees of the 
taxpayer. 

(iv) The Sales Factor. 

A. Sales Factor Denominator. 

The denominator of the sales factor shall include 
the total gross receipts derived by the taxpayer from transactions 
and activity in the regular course of its trade or business, except 
receipts excluded under Reg. IV.18.(c) and paragraph (4) (iv)B.4. 
hereof. 

B. Sales Factor Numerator. 

The numerator of the sales factor shall include all 
gross receipts of the taxpayer from sources within this state, 
including the following: 

1. Gross receipts, including advertising revenue, 
from live television, film or radio programming in release to or 
by television and radio stations located in this state. 

2. Gross receipts, ·including advertising revenue, 
from live television, films or radio programming in release to or 
by a television or radio station (independent or unaffiliated) or 
network of stations for broadcast shall be attributed to this state 
in the ratio (hereafter "audience factor") that the audience for 
such station (or owned and affiliated stations in the case of 
networks) located in this state bears to the total audience for 
such station (or owned and affiliated stations in the case of 
networks) within the United States. 



The audience factor for television or radio 
programming shall be determined by the ratio that the taxpayer's 
in-state viewing (listening) audience bears to its total United 
States viewing (listening) audience. In the case of television, the 
audience factor shall be determined by reference to the rating 
statistics as reflected in such sources as Arbitron, Nielsen or 
other comparable resources or by the average circulation statistics 
published annually in the Television and Cable Factbook, "Stations 
Volume" by Television Digest, Inc., Washington, D.C., provided that 
the source selected is consistently used from year to year for such 
purpose. In the case of radio, the audience factor shall be 
determined by reference to rating statistics as reflected in such 
sources as Arbitron, Birch/Scarborough Research, or other 
comparable resources, provided that the source selected is 
consistently used from year to year for such purpose. 

If none of the foregoing sources are available, or, if 
available, none is in form or content sufficient for such purposes, 
then the audience factor shall be determined by the ratio that the 
population of this state bears to the population of the United 
States, as reflected in the most current population data published 
by the U.S. Bureau of Census, for all states which receive the 
broadcasts. 

3. Gross receipts from live telecasts and films in 
release to or by a cable television system shall be attributed to 
this state in the ratio (hereafter "audience factor") that the 
subscribers for such cable television system located in this state 
bears to the total subscribers of such cable television system in 
the United States. If the number of subscribers cannot be 
accurately determined from the records maintained by the taxpayer, 
the audience factor ratio shall be determined on the basis of the 
applicable year's subscription statistics published in Cable 
Vision, International Thompson Communications, Inc., Denver, 
Colorado, if available, or, if not available, by other published 
market surveys. 

If none of the foregoing resources are available, or, if 
available, none is in form or content sufficient for such purposes, 
then the audience factor shall be determined by the ratio that the 
population of this state bears to the population of the United 
States as reflected in the most current population data published 
by the U.S. Bureau of Census for all states in which the cable 
system has subscribers. 

4. To the extent that the gross receipts from such 
live television broadcasting, film, or radio programming, as 
determined pursuant to paragraph ( 4) ( i v.) B. 2. or 3. , include 
receipts derived from broadcasts to audiences located outside of 
the United States ("foreign-based receipts") , the total gross 
receipts against which the audience factor shall be applied shall 



be modified so that such foreign-based receipts are not used to 
affect the amount of receipts that are to be apportioned to the 
state. such modification shall consist of deducting from total 
receipts, prior to the application thereto of the audience factor, 
that amount of receipts deriv,ed from broadcasts to audiences 
located outside the United States. 

Example: XYZ Television Network Co. has gross 
receipts from all broadcasting of films of $1 billion of which a 
total of $200,000,000 was derived from advertising receipts and 
license fees attributable to releases of its films in foreign 
television markets and $800,000,0000 attributable to the United 
States market. Assume that the foreign countries into which its 
programming has been telecast or sold or licensed for telecast 
would have jurisdiction to impose their income tax upon XYZ Network 
co., then its in-state gross receipts attributable to its 
telecasting activity would be determined as follows: 

$1,ooo,ooo,ooo - $200,000,000 ($800,000,000) x (audience factor) 

5. Receipts from the sale, rental, licensing or 
other disposition of audio or video cassettes, discs, or similar 
medium intended for home viewing or listening shall be included in 
the sales factor as provided in Reg. IV.16. 
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TRIBUNE COMPANY 
435 NORTH MICHIGAN AVENUE 

CHICAGO, ILLINOIS 60611-4041 

February 20, 1991 

Alan H. Friedman, General Counsel 
Multistate Tax Commission 
386 University Avenue 
Los Altos, California 94022 

Dear Mr. Friedman: 

Pursuant to your Notice of Public Hearing, the Tribune 
Company, a diversified media company engaged in newspaper 
publishing, newsprint manufacturing, television and radio 
broadcasting, and entertainment production, wishes to express 
its opposition to the proposed publishers' regulations. We 
feel that if these regulations are adopted, they will be in 
violation of standard UDITPA principles. 

The following issues cause us the greatest concern: 

- The elimination of outer-jurisdictional property is not 
consistent with the treatment of other industries. We feel 
that the elimination of outer-jurisdictional property for 
publishers would create a more burdensome tax on 
publishers. If property is owned by a corporation, it 
should be considered when determining the apportionment of 
business activity regardless of its location. 

- We are opposed to the concept of the inclusion of 
compensation paid to persons other than employees in our 
compensation factor. This is clearly a doubling up on the 
compensation factor when the same wages are to be 
considered in the computation of income for both an 
independent contractor and a corporation. 

- The elimination of foreign-based receipts will improperly 
distort income in the states a corporation is doing 
business. By eliminating these receipts from both the 
denominator and numerator, · the regulations are throwing 
back income into states that is not properly represented by 
their apportionment factor. 

These are not the only issues that concern us, but they are 
the ones we feel would have the most detrimental effect on 



our business. We urge you to drop the idea of segregating 
the publishing industry from the business sector and subject 
them to discriminatory taxation. 

Sincerely, 

Lorna Turner 
Supervisor - State/Local Taxes 
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STATE OF CALIFORNIA 

FRANCHISE TAX BOARD 
Mailing address: 

Legal Division 
P.O. Box 1468 
Sacramento, CA 95812-1468 

(916) 369-3320 

April 17 ,. 1991 

Alan H. Friedman 
Hearing Officer 
Multistate Tax Commission 
386 University Avenue 
Los Altos, CA 94022 

In reply refer to 
410:BFM:md:D-91-79 

RE: Proposed Regulation IV.l8(j): Attribution of 
Income From the Business of Print Media 

Dear Alan: 

The Franchise Tax Board of the State of California is 
charged with administering the California Bank and 
Corporation Tax Law. This law is applicable to members of 
the print media business and, in particular, the provisions 
of the Uniform Division of Income for Tax Purposes Act (§ 
25120 et seq., Cal. Rev. & Tax. Code) are applicable to 
those members of the print media business with activities 
within and without California. The Franchise Tax Board has 
had significant experience in attempting to apportion and 
allocate the income arising from print media activities 
within and without California. The Franchise Tax Board's 
present practices are similar to those contained in the 
Multistate Tax Commission proposal, and it is likely that 
California will conform to a final regulation adopted by the 
Commission to further uniformity in state tax practices. 

It is our understanding that the proposed regulation is 
closely patterned on the Commission's regulation for the 
allocation and apportionment of the income of the broadcast 
media and, in part, is being promulgated to ensure equal 
treatment with respect to both the print and electronic 
medias. We believe such equal treatment is appropriate but 
would also note there are differences in the operation of 
the two businesses. Therefore, we do not believe that a11 · 
of the proposed provisions for the print media are likely to 
be necessary. 

The following specific comments are provided: 



\ 

Alan H. Friedman 
Page 2 
April 17, 1991 
D-91-0079 

Introductory Paragraph 

Would this definition make the regulation applicable to book 
publishers? We believe it would, but it should not be. We 
suggest substituting "similar" for "other" and perhaps add a 
phrase such as "which derive more than 10 percent of its 
receipts from advertising." 

~(3)(ii) "Print or printed material" 

The definition parallels the "film and radio programming" 
definition in the broadcast media regulation. The Franchise 
Tax Board does not believe that it is necessary to 
specifically describe such property or to specifically 
provide for its treatment in the property factor. 
(.(4)(ii)A., etc.) With respect to the broadcast media, a 
specific need for definition exists because of the fact that 
the physical embodiment of film properties is treated as 
tangible property for certain purposes. We do not believe 
the same problem exists with the print media. A manuscript 
is recognized as an intangible and therefore is excluded 
from the standard UDITPA property factor. 

,1(4) (ii)A 

The Franchise Tax Board has not utilized a throw-out rule 
for outer-jurisdictional property. We believe such property 
should be included in the property factor and assigned to 
the jurisdiction which uses it. 

,1(4) (iii)A.2 

This section addresses the potential use of "alter ego" 
corporations by individuals. We believe this practice is 
virtually nonexistent in the print media industry as 
compared to the motion picture or broadcast media industry 
and is therefore unnecessary. Inclusion of this provision 
may open the door for arguments concerning the inclusion of 
independent contractors in the payroll factor and might lead 
to non-uniformity. 

,1(4) (iv)B.2 

This provision deals with the assignment of revenues from 
the sale of advertising. We believe it is the single most 
important provision of the regulation and are generally in 
accord with its philosophy of assigning advertising revenue 
by readership. 



Alan H. Friedman 
Page 3 
April 17, 1991 
D-91-0079 

The problem of allocating advertising sales was recognized 
from the very first. Indeed, the draftsman of the Uniform 
Act, Professor William J. Pierce, noted that Section 17 of 
the-Uniform Act was not an appropriate means of allocating 
advertising sales, recognized that the states would have to 
resort to special formulas under Section 18 of the Uniform 
Act and suggested, the approach this Department took in Legal 
Ruling 367. In The Uniform Division of Income for State Tax 
Purposes, 35 Taxes 747, 780-781 (1957), Professor Pierce 
said: 

"Another problem arises in conjunction with 
sales other than sales of tangible personal 
property. Section 17 of the uniform act 
attributes these sales to the state in which the 
income-producing activity is performed. If the 
activity is performed in more than one state, 
the sales are attributed to the state in which 
the greater proportion of the activity was 
performed, based upon costs of performance. In 
many types of service functions, this approach 
appears adequate. However, there are many 
unusual fact situations connected with this type 
of income and probably the general provisions of 
Section 18 should be utilized for these cases. 
If we assume that the act~v~ty ~nvolved ~s the 
servicing of industrial equipment, the formula 
provided in the uniform act could be easily 
applied and the result appears equitable. In 
contrast, assume that the sales item involved is 
advert~z~ng revenue rece~ved by a nat~onal 
magazine publisher. The state of activity would 
be difficult, if not impossible, to ascertain, 
so it would appear that this type of income may 
well be aeportioned on the same basis as 
subscript~on income. The national conference 
considered this problem at length and concluded 
that for certain types of sales income, 
exceptions would have to be established by the 
tax collection agencies, since no formula seemed 
to be satisfactory for every conceivable factual 
situation. Generally, it was felt that the 
provisions of Section 17 were the best that 
could be designed to cover the greater 
proportion of the cases." (Emphasis added.) 

Professor Pierce's suggestion that the states apportion 
advertising revenue on the same basis as subscription income is 
particularly significant in view of his judgment that resort to 
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the relief provisions of the Uniform Act should be made only in 
rare and unusual situations. 

The relationship between circulation and advertising revenue was 
well stated by Judge (later Supreme Court Chief Justice) Berger 
in District of Columbia v. Evening Star Newspaper Co., 273 Fed.2d 
95, 103: 

"The balance of Taxpayer's income is from 
circulation and advertising revenue. We are 
faced with the question whether these two items 
must be separated for apportionment purposes. 
We think that further separation is neither 
necessary nor warranted. The interrelationship 
between the two is so intimate that a separation 
would of necessity be arbitrary and 
artificial. It is apparent that all revenues, 
(other than the nonoperating revenues) rest 
ultimately upon circulation and readership. 
Merchants place and pay for advertising because 
of those who buy and read papers. The 
advertising rates are directly related to 
circulation. The activities of the Taxpayer are 
directed to one end: the sale of newspapers, 
which contain news and ads from many and varied 
sources. That the advertising revenue is 
greater than the circulation revenues is not 
controlling: the former is the fruit of the 
latter. Essentially both are 'operat1ng 
revenues.' In a sense advertising revenues are 
subsidiary since they are dependent upon 
circulation. Both types of revenues should be 
treated under one heading. It is not surprising 
that the Taxpayer takes this view, for it is a 
matter of common sense and business reality." 
(Emphasis added.) 

We have several questions regarding the mechanics of the 
regulation, however. 

First, is it appropriate to use a readership factor for all 
"other" receipts? The rule makes sense for advertising but not 
other items. We suggest this rule be limited to advertising 
revenue and that standard UDITPA rules be used for other 
receipts. 

Second, why are we looking at only United States circulation? To 
the extent you have actual circulation data, there is no need to 
limit it to the United States and it is inappropriate to do so. 
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Third, if you believe there is a problem ar1s1ng from the 
assignment of advertising receipts to areas other than where the 
advertising can be realistically expected to bring results, it 
might be appropriate to establish a rebuttable presumption that 
such revenues will be assigned only to distribution occurring in 
a particular area and exclude distribution made in other areas. 
For example~ Newsweek or Time are u.s. publications. Readership 
outside the United States is unlikely to respond to 
advertisement, so you exclude all non-u.s. sales. 

Fourth, what about regional editions of magazines? There are 
West Coast editions, New York editions, etc. Can we refine this 
in some manner? Allow taxpayers or administrators to utilize 
more sensitive data. 

,(4)(iv)B.3 

This section removes foreign receipts which may or may not be 
appropriate (see third above), but it doesn't describe how you 
make the assignment, it assumes it. Furthermore, there is no 
justification for such a removal if you don't remove the income. 

Example. The denominator in the example should be 
$5,000,000,000, the total of all sales and subscriptions plus 
advertising receipts. The calculation of the numerator elements 
is correct given the assumptions, but there is no justification 
for reducing the denominator. The example should also illustrate 
how it is calculated. 

Unaddressed 

Finally, there is an issue unaddressed by the regulation, 
application of the throwback rule. Presumably, as to actual 
magazine sales, the throwback rule would apply because they are 
tangible property. However, there is no throwback rule for sales 
of other than tangible property. Nevertheless, the "nowhere" 
income problem may still exist. It may be appropriate to add a 
safety net clause to attribute advertising revenue only to states 
where nexus is established and then do a sales assignment either 
by (1) throwing subscription/newsstand sales back for the 
assignment fraction or (2) excluding such sales entirely. We 
favor the latter approach in spite of our general reluctance to 
utilize a "throw-out." 

I currently plan to attend the hearing in Los Angeles on May 7, 
1991, and will offer oral comments if appropriate. 

Very truly yours, 

~1'~ 
BenJamin F. Miller 
Director, Multistate 
Tax Affairs Bureau 
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Multistate Tax Commission 
386 University Avenue 
Los Altos, CA 94022 
Phone (415) 941-0556 
Fax (415) 941-0557 

ALAN H. FRIEDMAN, General Counsel 

April 25, 1991 

Mr. Christopher W. Baldwin 
Director of Taxes 
Gannet Co., Inc. 
1100 Wilson Blvd. 
Arlington, VA 22234 

Multistate Tax Commission 
444 North Capitol St., N.W. 
Suite 409 
Washington, D.C. 20001 
Phone (202) 624-8699 

Re: Proposed Regulation IV.18(j) - Print Media (Publisher) 
Regulation 

Dear Chris: 

I am sending to you a fax copy of a draft of a regulation for 
the allocation of income derived from the business of print media 
(referred to now as "publishing"). I apologize for asking you to 
distribute these materials to those that attended the New York 
meeting held at your offices on April 9th. I am away from my 
office and do not have ready access to the fax numbers of those who 
attended the meeting, or an easy way to distribute these materials 
in advance of the May 7th hearing in Los Angeles. 

I want to emphasize that the enclosed draft is neither a 
proposal of the MTC Uniformity Committee or of the Executive 
Committee, nor is it even one that can be suggested as favored by 
me as Hearing Officer. It represents an effort to fashion an 
alternative proposal for possible consideration by the Hearing 
Officer that represents a partial response to the input provided at 
our April 9th meeting. 

As Hearing Officer, I would appreciate industry input with 
respect to the enclosed draft, as well as any additional input with 
regard to the original proposal should industry members deem 
appropriate. Written or verbal presentations either before or at 
the May 7th hearing is invited. Since we now have the direction of 
the United States Supreme Court in the case of Medlock v. Pledger, 
different conclusions may now be more easily made with regard to 
the similarity of apportionment treatment that is required with 
respect to broadcasting and publishing industries. Therefore, I 
anticipate closing the public record very shortly after the May 7th 
hearing so that I can prepare the Hearing Officer Report for 
transmission to the Multistate Tax Commission Executive Committee. 



DRAFT: 4/25/91 

Multistate Tax Commission 

Proposed Regulation Art. IV.18. (j) 

(Publishing) 

Reg. IV.18. (j). Special Rules: Publishing. 

The following 
apportionment of 
licensing or other 
printed material. 

special rules are established in respect to the 
income derived from the publishing, sale, 
distribution of newspapers, magazines or other 

(1) In General. When a person in the business of publishing, 
selling or distributing newspapers, magazines, periodicals, trade 
journals or other printed material has income from sources both 
within and without this state, the amount of business income from 
sources within this state from such business activity shall be 
determined pursuant to Article IV. of the Multistate Tax Compact 
and the regulations issued thereunder by this state, except as 
modified by this regulation. 

(2) Definitions. The following definitions are applicable to 
the terms contained in this regulation, unless the context clearly 
requires otherwise. 

( i) "Outer-jurisdictional" property means certain types 
of tangible personal property, such as orbiting satellites, 
undersea transmission cables and the like, that are owned or rented 
by the taxpayer and used in the business of publishing, licensing, 
selling or otherwise distributing printed material, but which are 
not physically located in any particular state. 

(ii) "Print or printed material" includes, without 
limitation, the physical embodiment or printed version of any 
thought or expression, including without limitation a play, story, 
article, column or other literary, commercial, educational or 
artistic work. The determination of whether an item is or consists 
of print or printed material shall be made without regard to its 
content. Printed material may take the form of a newspaper, 
magazine, periodical, trade journal or any other form of printed 
matter and may be contained on any medium or property. Material 
that may fall both within this definition and the definition of 
"film and radio programming 11 contained in Reg.IV.18. (h) (3) (i) 
shall, for the purposes of attribution and apportionment of income, 
be treated as "film and radio programming" under Reg.IV.18(h) and 
not as "print or printed material" under this regulation. 

(iii) A "subscriber" to a publication is the individual, 
residence, business or other outlet which is the ultimate recipient 
of a publication. 



(iv) ''United States" shall include and be limited to 
the fifty states, the District of Columbia, the Commonwealth of 
Puerto Rico and the possessions and territories thereof. 

(3) Apportionment of Business Income. 

(i) The Property Factor. 

A. In General. Except as modified by this 
regulation, the property factor shall be determined in accordance 
with Article IV.10. through 12. of the Multistate Tax Compact and 
Reg.IV.10. through 12. promulgated thereunder. 

B. Property Factor Denominator. 

1. All real and tangible personal property, 
including outer-jurisdictional property, whether owned or rented, 
which is used in the business shall be included in the denominator 
of the property factor. 

c. Property Factor Numerator. 

1. All real and tangible personal property 
owned or rented by the taxpayer and used in this state during the 
tax period shall be included in the numerator of the property 
factor. 

2. Outer-jurisdictional property owned or 
rented by the taxpayer and used in this state during the tax period 
shall be included in the numerator of the property factor in the 
ratio which the value or cost of such property that is used by the 
taxpayer in business activities in this state bears to the total 
cost or value of such property that is used in the taxpayer's 
business activities everywhere. 

Example: Assume that ABC Newspaper Co. owns a total 
of $300,000,000 of property everywhere and that, in addition, it 
leases satellite linkage for the purpose of sending news articles 
to its printing plant in this state, as well as for communicating 
with its printing plants and facilities located in other states. 
The total value of its real and tangible personal property, 
exclusive of outer-jurisdictional property, that was permanently 
located in this state for the entire income year was valued at 
$3, 000, 000. The total leasing cost for the satellite linkage 
(determined by 8 x lease cost) is $5,000,000 for the tax period of 
which 40% of the cost is attributable to its satellite linkage with 
this state. Assume further that the company's mobile property was 
determined to be of a value of $4,000,000 and such mobile propertty 
was used in this state for 100 days. 

The total value of property to be attributed to this 
state would be determined as follows: 

Value of property permanently in state: $3,000,000 



Value of mobile property: 100/365 or 
(.2739) X $4,000,000: 

Value of leased satellite property used in-state: 
(.40) X $5,000,000: 

Total value of property attributable to state 
including apportionment of 
satellite property: 

Total property factor %: 
$6,095,000/($305,000,000): 

(ii) The Payroll Factor. 

$1,095,600 

$2,000,000 

$6.095,600 

.0199 

The payroll factor shall be determined in accordance with 
Article IV.14. of the Multistate Tax Compact and Reg.IV.13. and 14. 
promulgated thereunder. 

(iii) The Sales Factor. 

A. In General. Except as modified by these 
regulations, the sales factor shall be determined in accordance 
with Article IV.15. through 17. of the Multistate Tax Compact and 
Reg.IV.15. through 17. promulgated thereunder. 

B. Sales Factor Denominator. 

The denominator of the sales factor shall include 
the total gross receipts derived by the taxpayer from transactions 
and activity in the regular course of its trade or business. 

c. Sales Factor Numerator. 

The numerator of the sales factor shall include all 
gross receipts of the taxpayer from sources within this state, 
including, but not limited to, the following: 

1. Gross receipts derived from the sale of tangible 
personal property, including printed materials, delivered or 
shipped to a purchaser in this state. 

2. Gross receipts derived from business activities 
other than the sale of tangible personal property, including 
advertising revenue, shall be attributed to this state as 
determined by the ratio (hereafter "circulation factor") that the 
purchases and subscriptions of the taxpayer's printed material 
delivered or shipped to purchasers and subscribers in this state 
bears to the total purchases and subscriptions of all of taxpayer's 
printed material everywhere. 



The circulation factor shall be determined by reference to 
the rating statistics as reflected in such sources as Audit Bureau 
of Circulations or other comparable resources, provided that the 
source selected is consistently used from year to year for such 
purpose. If none of the foregoing sources are available, or, if 
available, none is in form or content sufficient for such purposes, 
then the circulation factor shall be determined by the ratio that 
the population of this state bears to the population of the United 
States, as reflected in the most current population data published 
by the U.S. Bureau of Census for all states. 
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DEPARTMENT OF REVENUE 

Division Of Income & Excise Audit 
Seattle Regional Office 

Mr. Alan Friedman, Hearing Officer 
Multistate Tax Commission 
386 University Avenue 
Los Altos, CA 94022 

Dear Mr. Friedman: 

Apri 1 30, 1 991 

WALTER J. HICKEL, GOVERNOR 

United Airlines Building, Suite 770 
2033 Sixth Avenue 
Seattle, Washington 98121 
Telephone (206) 448-7815 
Fax No. (206) 448-4933 

Alan, thanks for the chance to comment on the 11 possibly .. proposed regulations 
on publishing. It seems you are or were traveling, but I'll aim my response 
at your California office and hope it reaches you. 

In general, it looks like the regulations will accomplish what you're looking 
to do. I have the following comments and questions: 

P.2 Property Factor Numerator 3c 
o How many states allocate mobile property to the numerator based on 

days used in state vs out? This example in a regulation may create a 
presumption in favor of days vs. revenue miles or landings for other 
purposes as well. 

o How does one determine the percentage of satellite or phone line 
applicable to any state? Minutes transmitting to or from the state 
over the satellite or line? 

P.3 Sales Factor (iii)(c)(2) 
o Where a publisher sends copies into a state that are not sold, so 

that the retailer is given a credit and the magazines are then 
destroyed in-state, are they included in the circulation factor? I 
prefer that we only use one 11 look; .. that is, when they're sent out, 
printed, or distributed, and we don't subsequently adjust for 
returned copy. We'd be adjusting forever. 

P4. ( i i i) (c) ( 2) 
o No offense, but this 11 Catc'hal1 11 ends up with the chance that 11 Alaska 11 

magazine sales would be assigned more often in New York City than in 
Alaska when the subscribers are, most probably, over 60% Alaskans. I 
assume magazines, newspapers, etc. are either sent to subscribers, or 
distributors. Why not just go for where sent, rather than 
population? The hole in this method is that taxpayers will send to 
non-income, non-sales tax states, then redistribute. Or, perhaps, a 
distributor will cover a territory which includes several states--for 



Alan Friedman 
Apri 1 30, 1991 
Page 2 

example, Spokane, Washington and Coeur 01 Alene, Idaho. which are 
within 30 miles of each other. 

General--How will you assign other revenues like wire service, story pickups, 
photo resales, customer list information, paid announcements that aren•t 
advertising, etc? 

s~;·tl 
Roger Stone 
Revenue Audit Supervisor 

RS/bfl 



EXHIBIT 13 



THOMAS H. NIED 
VICE PRESIDENT 

TAXATION 

THE NEW YORK TIMES COMPANY 
229 WEST 43 STREET 
NEW YORK, N.Y. 10036 

Mr. Alan Friedman 
Multistate Tax Commission 
386 University Avenue 
Los Altos, CA 94022 

Dear Mr. Friedman: 

May 1, 1991 

The New York Times Company ("The Times") hereby submits 
comments with respect to the original Print Media Proposed 
Regulations Article IV.18.(j), which deal with the 
apportionment of income. 

General comments 

It should be made very clear that these proposed 
regulations pertain only to the apportionment of income, and 
apply only if it is independently determined that nexus is 
created under the traditional tests established by the courts. 
A statement to this effect should be put in these proposed 
regulations and in the Hearing Officer's Report. 

It is The Times' understanding that the Mul tistate Tax 
Commission promulgated the Print Media Regulations because of 
the previous issuance of the Broadcasting Regulations. The 
Commission believes that the First Amendment requires 
comparable treatment for the Print Media and the Broadcasting 
industries. Further, it is The Times' understanding that the 
present proposed Print Media Regulations were taken directly 
from the Broadcasting Regulations. 

The Times makes the following observations: 

083 
RT-05-02-90 

The nature of the Print Media Industry and the way 
it conducts its business is dissimilar to the 
Broadcast Industry in many ways. The Print Media 
Industry is more similar to other manufacturers in 
that they both manufacture and sell tangible 
personal property. 



Since the two industries (Broadcast Media and 
Print Media) are so different, we believe it is 
inappropriate to use the Broadcasting Regulations as 
a model for drafting the Print Media Proposed 
Regulations. We believe it is more appropriate to 
use the general Multistate Tax Regulations which 
apply to manufacturing companies, and modify them 
for special areas of the print media not adequately 
covered by the existing general regulations. 

The First Amendment does not require comparable 
regulation treatment between the Broadcasting and 
Print Media Industries to the extent that almost 
identical regulations must be promulgated. This was 
confirmed in the u.s. Supreme Court's decision in 
Leathers v. Medlock, which held that the Arkansas 
sales tax which was imposed on cable television and 
satellite services, while exempting print media, 
does not violate the First Amendment. The Court 
permitted Arkansas to tax these two forms of media 
differently. 

We are interested in supporting a set of regulations 
which provide for a fair and equitable apportionment 
of income to all appropriate taxing jurisdictions. 
We feel that circulation is the best readily 
available factor for our industry. 

We are willing to apportion to all states in which 
we have nexus. We are concerned about double 
taxation just as you are concerned about "nowhere" 
taxation. If your regulations apportion advertising 
based upon circulation, then we are troubled by the 
distortions in the cost of performance states. We 
are also concerned about administrative and 
compliance burdens and suggest strongly that 
reasonable De minimis rules be considered. 

Definitions 

Specific Comments on the Proposed 
Print Media Regulations- IV.18.(j) 

Outer-jurisdictional property This definition 
should be deleted as it is unnecessary. As 
discussed below, since it is property it should not 
be excluded from the property factor. 
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Print or printed material -- In the third sentence 
delete the phrase, "and may be contained on any 
medium or property." This phrase is inconsistent 
with the language in 1the introduction of the 
regulation which states that the regulation is 
applicable to "print media." 

The second paragraph should be deleted as the 
meaning is unclear and vague. 

Print media property -- This definition should be 
deleted as it is unnecessary. As discussed below, 
print media property should not be excluded from the 
property factor. 

Publication date --- Since this term is not used 
anywhere in the regulations, it should be deleted as 
unnecessary. 

Published -- This term should be deleted since it is 
not used elsewhere in the regulation. 

Rent This term should include only the 
traditional definition, i.e., the right to use 
tangible personal property. Payments for the use of 
intangible assets should be excluded. Since rent is 
defined in the general regulations, there is no need 
to define it again here. 

Subscriber -- Since this term is not used elsewhere 
in the regulations, it should be deleted from the 
definition section. 

United States -- .This definition should be deleted 
because, as discussed below, the apportionment 
factors should include property and sales worldwide. 

Property Factor 

No separate property factor is necessary. The 
property factor rules in Regulation IV. 10. through 
12. are sufficient. 

B.1. -- Print media property should not be excluded 
from the property factor. The print media industry 
(as opposed to book publishing or broadcasting) has 
little or no "print media" property as defined in 
(3)(iii). 

-3-
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B.l. -- You cannot draw artificial lines at national 
borders when corporations operate on a worldwide 
basis. There is no reason to exclude outer­
jurisdictional property from the property factor; to 
do so creates a distortion of the apportionment of 
income. Outer-jurisdictional property is property 
and it should be included in the factor like any 
other property. Worldwide income should be subject 
to worldwide apportionment. 

It is unclear what paragraph B.2. refers to. If it 
refers to inventory, this section should be deleted 
as it is covered by the general property factor 
regulations. 

C.l. -- If the exclusion for print media and outer­
jurisdictional property is removed, this paragraph 
should be deleted as it is covered by 
Reg • IV. 10 . (d) . 

The last sentence makes reference to movable 
property, a concept which is relevant in the 
Broadcast Industry. This concept, if relevant at 
all in the Print Media Industry, is immaterial as 
the only property to which this concept applies are 
cameras of photographers or portable computers of a 
few correspondents. Therefore, this reference 
should be deleted. 

This example is unnecessary and should be deleted as 
the concepts illustrated here have been deleted 
above. 

Payroll Factor 

A.l. --This statement is covered in Reg. IV.l3.(a) 
and i s therefore unnecessary here. 

A. 2. The inclusion of independent contractors 
should be deleted. Although the Broadcast Industry 
may operate with many highly paid independent 
contractors, this is not so in the Print Media 
Industry. The administrative burden of determining 
where the services were performed (not captured at 
present) and distinguishing services from other 
items reported on a 1099 such as expense 
reimbursements or property sold (not captured at 
present) will outweigh the benefit of tracking this 
information regarding the modestly paid independent 
contractors in the Print Media Industry. 

-4-



If this section were left in, it would create a 
very significant recordkeeping burden relating to 
independent contractors. The IRS is an appropriate 
policing agency for the classification of workers. 
The payroll factor is appropriate since it is easily 
compiled and does not distort services rendered to 
the Print Media Industry by independent contractors. 

Sales Factor 

B.l. This section should be deleted as it 
restates the general rule in Reg. IV.lS.(a). 

B.2. -- The phrase *within the United States" should 
be excluded. There is no reason to exclude receipts 
outside the United States which may distort the 
sales factor. There will be more distortion in the 
overall scheme of things if you try to identify only 
u.s. source income and then apportion it among the 
states. The approach should be to include worldwide 
income and apportion it on a worldwide basis. 

In B.2. the term *readership" factor should not be 
used as it can be inaccurate. It could include, for 
example, multiple parties reading a magazine in a 
household. The term circulation should be 
substituted and defined. 

B. 3 . -- As discussed above, foreign receipts for 
advertising and circulation should not be excluded 
from the sales factor. Therefore, this paragraph 
should be deleted, as it is unnecessary. 

The example should also be deleted as most of the 
concepts contained in it have been deleted. 

We would like to discuss our comments with you before you 
finalize the regulations. 

Very truly yours, 

Thomas H. Nied 

id -L ~J: ~~ -~· 
Robert s. Tobin 
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JOHN WAIHEE 
GOVERNOR 

RICHARD F. KAHLE, JR. 
DIRECTOR OF TAXATION 

ALFRED C. LARDIZABAL 
DEPUTY DIRECTOR 

STATE OF HAWAII 

DEPARTMENT OF TAXATION 
PO BOX 259 

HONOLULU. HAWAII 96809 

Multistate Tax Commission 
444 North Capitol St., N.W. 
Suite 409 
Washington, D.C. 20001 

Attention: Mr. Alan H. Friedman 
Hearing Officer 

Re: Proposed MTC Regulation IV-18(j) -Print Media 
(Publishing) 

Dear Mr. Friedman: 

LLOYD I. UNEBASAMI 
DEPUTY DIRECTOR 

At this extremely late date in the process, I would like 
to make an observation in regards to the numerator of the 
sales factor. 

Item C(2), describes the construction of the "circulation 
factor" in terms of deliveries or shipments to purchasers 
or subscribers; seemingly suitable for the smaller scale 
publisher. The second paragraph, however, refers the 
taxpayer to a third-party rating bureau; seemingly 
suitable for a larger, nationwide publisher. 

Since both of the above constructions use the term 
"shall", the potential for confusion exists. It seems 
that the second paragraph should be subservient to the 
first; therefore, subject to the impracticability of 
implementing the first paragraph. 

The above is submitted for your information only. The 
substance of the regulation seems to be sound. 

Very truly yours, 

RICHARD CHIOGIOIJI'"""" 
Tax Audit Administrator 
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The Hearst Corporation 

Stanley A Gottlieb 
Assistant Treasurer and 
Director of Taxation 

1775 Broadway 
New York NY 10019 
212 649 2800 

May 3, 1991 

Alan Friedman, Esq. 
Multistate Tax Commission 
386 University Avenue 
Los Altos, California 94022 

Re: Proposed Regulation - Print Media 

Dear Alan: 

Pursuant to the commentary of the proposed regulations of the print 
media, we hereby submit the following comments with respect to proposed 
regulation Art. IV.l.B(j) which deals with the apportionment of income of 
members of the print media. 

The regulation should contain a preamble that nothing in this regulation 
should be construed so as to create nexus with a state which does not exist 
under the traditional tests established by the courts of that state for 
determining the existence of nexus. This regulation should only apply to 
the apportionment of income to a particular state once it is determined that 
the company has nexus with that state. Without such a determination, the 
regulation should have no effect. 

It should be noted that the media industry is, in most respects, the 
same as any manufacturing industry. The nature of the industry and the way 
in which it conducts its business is not similar to the broadcast industry. 
As a general principle, therefore, it is not appropriate to use the 
broadcasting regulation as the starting point for drafting the regulation 
applicable to the print media. It is more appropriate to start with the 
regulations applicable to manufacturing and modify them for the areas of 
the print media which the manufacturing regulations do not adequately address. 

In addition, this regulation, as stated above, should only contain special 
rules applicable to the print media. Any rule already contained in the general 
regulations of the Multistate Tax Commission which applies to the print media 
should not be restated in this regulation. 

Our comments on specific sections of reg. 
proposed are as follows: 

(3) Definitions: 

IV.l8.(j) as originally 

(i) "Outer-jurisdictional property": This definition should be deleted. 
It is unnecessary since, as discussed below, this type of property 
should be included in the property factor. 



Writer's note: leave definition in if proposed regulation contains 
a method of apportioning such property to each state. 

(ii) "Print or printed material": Delete starting with the third sentence 
phrase "and may be contained" through the end. This regulation 
deals with the print media and not to "any medium or property" 
as specified in the definition. The inclusion of the deleted portion 
in the definition is inconsistent with the language at the beginning 
of the proposed regulation which describes the application of the 
proposed regulation to the print media. Separate regulations should 
be issued to address other media. 

(iii) 

(iv) 

Thus, with the omission of the reference to other media, the language 
contained in the final sentence of the first paragraph becomes 
unnecessary. 

The meaning of the second paragraph of this definition is vague. 
If it means that the circulation of each edition of a book, magazine, 
newspaper, etc. must be examined in order to determine the 
apportioning of advertising revenue in that particular edition, 
an intolerable administrative burden will be created. To require 
the analysis of each edition's circulation and advertising revenue 
is unreasonable. A yearly analysis of each magazine or newspaper 
circulation using the appropriate circulation figures from the 
recognized agencies (e.g. Audit Bureau of Circulation) should 
be sufficient. 

If the paragraph has a different meaning, addi tiona! clarification 
as to that meaning must be included in the regulation. 

"Print media property": Our comments with respect to this definition 
are the same as those with respect to "outer- jurisdictional 
property." 

"Publication date": Since the term is not used 
regulation, it is not necessary to define it and, 
definition should be deleted. 

anywhere in 
therefore, 

the 
the 

(v) "Published": Since the term is not used in the regulation, the 
definition should be deleted. 

(vi) "Rent": The definition of rent should be the traditional definition 
of the payment for the right to use tangible property. No payments 
for intangibles should be considered as rent. The majority of 
the payments for intangibles such as license fees and royalties 
are for the right to reproduce and not for the unrestricted use 
of the intangible. 

(vii) "Subscriber": Since the term is not used anywhere in the 
regulation, it is not necessary to define the term and, therefore, 
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(viii) 

the definition should be deleted. Distribution to wholesalers 
and other distributors should not be considered as the ultimate 
recipient and, therefore, not considered in determining circulation. 
Sales from wholesalers to end-users should be considered . 

"United States": The definition should be deleted. This definition 
is unnecessary since, as discussed below, the apportionment factors 
should not be limited to property and sales within the United States. 

A definition of "circulation factor" should be inserted and should 
be defined as the ratio that the taxpayer's in-state circulation 
bears to its total circulation. Circulation should be determined 
based on the end-user. Sales to wholesalers and others determined 
not to be the end-user of the printed material should be excluded. 
Sales from wholesalers to end-users should be considered. 

The language in paragraph ( i v) B. 2 regarding the determination of 
circulation should be inserted here. 

(4)(ii) The Property Factor: 

A. This paragraph should be deleted. What is defined in the 
regulation as "print media property" and "outer-jurisdictional 
property" are material components used in the production of income 
which should be considered when apportioning income to the various 
states. 

B. 1. This paragraph should be deleted. As discussed above in 
( 3) ( i) and (iii), the parenthetical should be removed. Once the 
parenthetical is removed, this paragraph does not add to or change 
the general regulations and, therefore, is not necessary. If this 
paragraph is retained, it should be expanded to include what basis 
of the property (e.g. cost or adjusted basis) should be used for 
owned property and how rent paid should be capitalized. 

B. 2. We are unsure as to what this paragraph refers to. If 
it refers to inventory, then it is not necessary and should be 
deleted for the same reasons as paragraph B .1. If it refers to 
something else, then it must be clarified so that its meaning is 
clear. 

c. 1. The exception referring to 
outer-jurisdictional property should 
stated for paragraph A. Once the 
paragraph does not add to or change 
should, therefore, be deleted. 

print media property and 
be removed for the reasons 
exception is removed, this 
the general regulations and 

If this 
moveable 

paragraph 
property 

is retained, the last sentence 
should be deleted. The concept 

dealing with 
of moveable 
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property has relevance in the broadcast industry but does not in 
the print media industry. Property used by the print media is 
not generally moved from location to location. 

C. 2. For the reasons stated 
should be deleted. In addition, 
paragraph A. 

for paragraph A. This paragraph 
this paragraph is redundant with 

Since most of the concepts illustrated in the example have been 
deleted, the example should also be deleted. However, if the example 
is retained, the words "value" and, "worth" should be replaced 
with the word "cost" or "basis", whichever the correct standard 
of valuation is. 

(4)(iii) The Payroll Factor: 

A. 1. Since this paragraph merely restates the general rule, 
it should be deleted. 

A. 2. Traditional common law or definition used for federal 
purposes should be applied to determine if a person is an employee 
or independent contractor. Once that determination is made, only 
wages paid to employees should be included in the factor. 

Fees paid to independent contractors should not be included in 
the factor. Tracking these fees would be an enormous administrative 
burden at best and impossible at worst. 

(4)(iv) The Sales Factor: 

B. 1. This paragraph restates the general rule and, therefore 
is unnecessary and should be deleted. 

B. 2. For states whose statutes provide for the apportionment 
allocation of advertising revenue based upon the cost of performance, 
that standard should be used. In states which do not provide for 
the apportioning of such revenue by statute, a "circulation factor" 
should be used. 

B. 3. This paragraph should be deleted. Foreign circulation 
is considered in the print media industry in the calculation of 
circulation and advertising rates. Accordingly, this circulation 
should be considered when apportioning advertising revenue to a 
particular state where such advertising income is included in the 
tax base. 

Since most of the concepts illustrated in the example have been 
deleted, the example should also be deleted. If the example is 
retained, it should be changed so that total advertising receipts 
does not equal the denominator of the factor in order to avoid 
confusion. 

-4-
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With respect to the alternative version of the regulation forwarded 
to us with your cover letter dated April 25, 1991, the comments 
above which refer to sections of the alternative regulation which 
were not changed from the original version remain the same. The 
following are additional comments with respect to the alternative. 

(3) (i) (c) (2) Including outer-jurisdictional property in the 
numerator in the manner as proposed is the same as excluding such 
property from both the numerator and denominator. Inclusion in 
this manner can have no effect on the factor since it is the same 
factor which determines the impact on the numerator. 

For example: Assume a company has $20.00 of property (excluding 
outer-jurisdictional property of $40.00) everywhere and $3.00 in 
the state. Without considering the outer- jurisdictional property, 
the factor would be 15% (3 divided by 20). If 15% or $6.00 of 
the outer-jurisdictional property is included in the numerator, 
the factor would still be 15% (9 divided by 60). 

The example needs to be clarified so that it demonstrates the deter­
mination of the amount of outer-jurisdictional property to be 
included in the numerator. The example simply concludes that 40% 
is attributable to the state and may be in conflict with the method 
prescribed by the regulation for determining that amount. 
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EXHIBIT 16 



STATE OF CALIFORNIA 

FRANCHISE TAX BOARD 
Mailing address: 

Legal Division 
P.O. Box 1468 
Sacramento, CA 95812-1468 
( 916) 369-3320 

May 6, 1991 

Alan H. Friedman 
General Counsel 
Multistate Tax Commission 
386 University Avenue 
Los Altos, CA 94022 

In reply refer to 
410:BFM:md:1Friedman 

RE: Proposed Regulation Art. IV.l8(j) (Publishing) 
Draft of 4/25/91 

Dear Alan: 

Based upon a review of the revisions dated 4/25/91 to what 
was formerly denominated as "Special Rules: Print Media," 
we have the following comments: 

(2)(iii) We assume the ultimate recipient of the 
publication is the party which purchases it to read or view 
or to make it available for others to read or view. 

(3) One generalized statement that standard rules applied 
for all factors is appropriate rather than for each one. 
Furthermore, it may not even be necessary given ~1. 

(3)(i)B. To the extent you repeat the general rule 
specifically but don't include the subrule as to when 
property is considered used, i.e., available for use, you 
suggest the subrule isn't applicable. 

(3)(i)C.2. No rule is provided for determining when outer­
jurisdictional is used in a state. The Example provides no 
clue and, in addition, introduces mobile property which has 
no need to be included since it isn't otherwise discussed. 
The example also uses the term leased "satellite linkage" 
which is undefined. The term "value" is introduced in this 
paragraph without definition. Does this raise some value 
other than original federal tax basis? 

(3)(iii)B. The statement modifies out the Reg. 17 exclusion 
of certain receipts. 



Alan H. Friedman 
Page 2 
May 6, 1991 

(3)(iii)C.2. Is there any need to address anything other 
than advertising? To do so again changes the standard 
rules. For items other than advertising, there is no 
apparent need. 

(3)(iii)(C) Second paragraph. We prefer the phrasing of 
the first draft which included ''in-state circulation for its 
printed material bears to its total circulation" as 
determined by . . • 

We would also suggest the taxpayer's own records might be 
the most appropriate source, if reliable, and used for 
marketing to advertisers. 

The regulation is also silent with respect to regionalized 
advertising efforts which are now appearing in some national 
publications. 

Very truly yours, 

~ 

Benjamin F. Miller 
Director, Multistate 
Tax Affairs Bureau 
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Multistate Tax Commission, Hearing on Proposed Print Media 
Apportionment Regulations. 

May 7, 1991, Los Angeles, California 

summary of Comments Presented By: 

Knapp Communications Corporation 

Karl H. Loring, Senior Vice President, Treasurer 

Victor s. Rappa, Vice President, Taxes 

We are appearing here today to express our opinions regarding the 
Multistate Tax Commissions proposed print media apportionment 
regulations. First, we want to thank you for the opportunity to 
contribute to this process. Second, we are aware of the issues that 
were discussed at the meetings held on March 28, 1991, in Washington 
D.C. and April 9, 1991 in New York. In general, we agree with the 
positions articulated by the publishers present at those meetings. 
Lastly, we applaud the revisions that have been made to the proposed 
regulations subsequent to those meetings. 

1) We do not believe that there is a need for separate 
apportionment regulations for the print media. 

2) The recent u.s. Supreme Court decision in Medlock v. Pledger 
appears to have eliminated the need for separate print media 
apportionment regulations, comparable to the MTC's 1990 
broadcast media apportionment regulations. 

3) Traditional "nexus" standards should in no way be affected 
either directly or indirectly by any proposed apportionment 
regulations. 

4) The three factor apportionment formula that we have used for 
more than a decade has been carefully scrutinized and accepted 
by all the states we do business in. 

A. In general, the Property and Wages factors have been 
computed on the same basis as other non-media 
manufacturing concerns. 

B. The sales factor for this Company, (which includes 
magazine sales and advertising revenues), has been 
determined utilizing, circulation base apportionment data 
obtained from the publishers' Audit Bureau of 
Circulations ("ABC") report. 

5) The Uniform Division of Income for Tax Purposes Act ("UDITPA") 
would be a desireable standard for uniformity that all states 
should adopt. 



6) As mentioned above, we were pleased to see the revisions made 
to the original draft, but as we will explain below, further 
revision would seem desirable. 

With these general comments as background, we would like to address 
specific items contained in your 4/25/91 draft: 

1) Definitions: 

A. We ask for deletion of the latter part of Section {2)(ii), 
starting with "and may be contained •...•. under this 
regulation", there is no reason for leaving it in. 

B. Is the definition of "United States" in Section ( 2) ( i v) 
necessary? 

2) Property Factor: 

A. We assume that the definition of "value" is contained in 
Article IV.10 through 12 of the Multistate Tax Compact. If not, 
the regulation should use specific language, i.e. original 
cost, adjusted basis, etc. UDITPA as well as the MTC 
Regulations (Reg.IV.ll.(a).{1)) use original cost. 

B. In Section {3){i)C.2., "value or cost of such property" 
should be revised to state only one valuation method not both. 

C. We assume that the 40% for outer-jurisdictional property, 
reflected in the Example in Section (3)(i)C, is only a given. 
It would be useful to show a computation, since Section C.2, 
is not entirely clear. We believe that a time factor may be 
more appropriate. Consideration might be given to a formula for 
outer-jurisdictional property with "Time used in the State" as 
a numerator and "Total time available for use everywhere" as 
the denominator. 

D. Since the print media does not generally use mobile 
property, is there some reason to specially mention it in the 
Example under Section (J)(i)C? 

3) Sales Factor: 

A. We agree that advertising revenues are inseparable from the 
revenues from the physical product, and consequently should be 
included in the numerator based on a circulation factor. In 
print media, the advertiser could not reach the intended market 
without the tangible personal property, i.e. the newspaper or 
magazine. 

B. In Section ( 3) (iii) C. 2. , "purchasers and subscribers". 
Subscribers is defined in these regulations, purchasers is not. 

c. For the "circulation factor" in Section (3)(iii)(c), last 
paragraph, is it appropriate to use u.s. population, if sales 
are worldwide? Should some consideration be given to reflect 
worldwide income in the factors? 
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The Times Mirror Company 

Points for Discussion at MTC Hearing 
May 7,1991 

Jack Plank/Don Mosca 

1 . We have been briefed on the meetings in Washington D.C. and New York 
city with the hearing officer and we generally concur with and 
support the comments and recommendations made by the representatives 
of the publishers at those meetings. You are to be commended on the 
~pril 25, 1991 revised draft of the proposed regulations for the 
Publishing industry. We believe they go a long way toward allaying 
our concerns about the definitions and make up of the apportionment 
factors for Publishers. 

2. It is our view that it should be made clear somewhere in the process­
the Hearing Report or other appropriate document-that nothing in the 
regulation creates nexus with a state which does not already exist 
under the traditional court established nexus tests. The regulation 
should only apply to apportion income to a particular state once it 
has been determined the company has nexus with that state. 

3 . Since so many commentators have addressed the concerns of magazine 
and newspaper publishers we would like to make some comments on the 
book segment of publishing. Books publishers, like magazine and 
newspaper publishers, manufacture a product that is tangible personal 
property. To the best of our knowledge, advertising revenue is not 
an issue for book publishers and they do not use outer-jurisdictional 
property. 

4 . In the latest draft of the regulations we note that the word 11books 11 

has been eliminated from the language in Reg.IV.18(j)(1)&(2). 
However, the definition of "Print or printed material" seems to be 
broad enough to include books. The regulation should clarify whether 
or not books are covered by the regulation. In our view, the current 
regulations provide for the fair apportionment of income for book 
publishers and they should be excluded from the proposed regulations 

5. ~s a practical matter, there is no need for specific regulations for 
any of the publishing industry. The only substantive issue in the 
revised draft regulation deals with the 11Circulation factor 11

• Most 
taxpayers with advertising revenues already use this concept and the 
states have accepted it. It works well. 

6. In view of the recent S. Ct. decision in Leathers vs. Medlock, there 
seems to be no reason the Broadcast regulations cannot be issued 
before the Publishing regulations. Further, as a result of that 
decision there appears to be no reason to issue regulations for 
Publishing at all since the current regulations for manufacturers 
adequately covers publishers. We suggest you re-think the First 



~ndment issue in light of Medlock and address it in the Hearing 
Officers report on the public hearings. 

7. Having said all this, if the MTC does issue regulations for 
Publishing we would restate that our comments are based on the 
assumption that your ~pril 25, 1991, revised draft is the current 
proposed regulation. If the MTC were to return to the original draft 
we would have serious objections, specifically to: 

The exclusion of print media property and outer-jurisdictional 
property from the property factor. 

Inclusion of independent contractors in the payroll factor, 
particularly at the discretion of the tax administrator. 

Elimination of foreign receipts from the sales factor and the 
use of separate factors on the sale and readership of 
advertising. 1~ 
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Alan H. Friedman 
General Counsel 
Multistate Tax Commission 
386 University Avenue 
Los Altos, California 94022 

Dear Mr. Friedman: 

May 14, 1991 e)~m 

On behalf of Gannett Co. Inc., I hereby submit the 
attached comments in response to Proposed MTC Regulation 
IV.l8.(j): Attribution Of Income From The Business Of Print 
Media. These comments'amplify those I presented at the March 28, 
1991 hearings in Washington, D.C. 

I would be pleased to meet with you or other 
representatives of the MTC to discuss any portion of these 
comments in more detail. 

Gannett appreciates the effort you and other MTC 
personnel have devoted to this Proposed Regulation. However, we 
believe that no need exists for such a regulation, and that in 
fact, implementation of the Proposed Regulation would be 
inappropriate for numerous reasons. We hope that on the basis 
of our comments and those of other responsible members of the 
industry, the MTC will agree to withdraw the Proposed 
Regulation. 

Viewing the entire process of development of this 
Proposed Regulation in perspective, we would suggest that your 
April 25 revised proposal has reduced the matter to a single 
issue -- the use of a "circulation factor" for the sales factor 
of print media companies. The industry generally does not 
object to this, and in fact already reports on that basis in 
most cases. Most of our comments, and those we have noted from 
other print media industry sources, raise numerous other 
problems with the Proposed Regulation because it is not as 
detailed as existing MTC Regulations, or because it conflicts 
with existing Regulations or P.L. 86-272. 

As I explained in our telephone conversation last 
week, we suggest that your objective could be accomplished, with 
the concurrence of the industry, by replacing this Proposed 
Regulation with a very simple alternative. One sentence could 
be added at the end of existing MTC Regulation IV.l7.(1)., the 
section dealing with "Sales Other Than Sales of Tangible 
Personal Property." The new sentence would indicate that for 
purposes of the MTC Regulations, revenue from sales of 
advertising transmitted as a part of tangible personal property 
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would be considered to be revenue from the sale of the tangible 
personal property, rather than from the sale of intangible 
property or from the performance of a service. 

This simple alternative would achieve your objective 
without the controversy attached to this Proposed Regulation. 
However, in the event you are not prepared to adopt this simple 
alternative, we offer the attached comments for your 
consideration. 

The recent decision of the u.s. Supreme Court in 
Leathers v. Medlock has effectively eliminated from the MTC's 
consideration the concern that the First Amendment rights of the 
broadcast industry may be jeopardized unless print media 
regulations are adopted. In view of this development, we 
suggest that at a minimum: 

1. The Proposed Regulation for print media should be 
referred to the MTC staff for further development 
of the industry's practices, which you stated 
were not sufficiently understood at the time of 
drafting. 

2. No Proposed Regulation should proceed to 
consideration unless and until justification 
(other than the First Amendment concern) is 
identified. To date, no other rationale has been 
offered to suggest why existing MTC Regulations 
of general application are inappropriate for the 
print media ~ndustry. 

In view of the Leathers decision we note that it 
should no longer be necessary to comment on the recent New York 
decision, McGraw Hill. Inc. v. State Tax Commission. Even 
though this decision deals with the same issue raised by the 
broadcast industry, we trust you will agree that Leathers 
effectively eliminates the need to conform the treatment of the 
print media and broadcast industries, and makes analysis of 
McGraw Hill unnecessary at this time. 

Enclosure 

We appreciate your attention to the attached comments. 

Very truly yours, 

dJ~~w&~~ 
Christopher W. Baldwin 
Director of Taxes 



THE GANNETT CO. INC. 

COMMENTS SUBMITTED TO THE MULTISTATE TAX COMMISSION 
IN CONNECTION WITH PROPOSED MTC REGULATION IV.l8.(j): 

ATTRIBUTION OF INCOME FROM THE BUSINESS OF PRINT MEDIA 

Respectfully submitted 
Christopher W. Baldwin 
Director of Taxes 
Gannett Co. Inc. 

May 14, 1991 
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INTRODUCTION 

The following represents the comments of Gannett Co. 
Inc., ("the Company"). 

The Company is a diversified news and . information 
company that publishes newspapers, operates broadcasting 
stations and outdoor advertising businesses, and is engaged in 
research, marketin~, commercial printing, a newswire service and 
news programming. The Company has facilities in 41 states, the 
District of Columbia, Canada, Guam, the U.S. Virgin Islands, 
London, Paris, Switzerland, Hong Kong and Singapore. 

The Company's is the largest U.S. newspaper group, 
with 82 daily newspapers, including USA TODAY, a n·umber of 
non-daily publications and USA WEEKEND, a weekly newspaper 
magazine. Total average paid daily circulation of the Company's 
daily newspapers in 1990 exceeded 6.3 million, more than any 
other newspaper group. The manufacture and sale of newspapers 
accounts for 81 percent of the sales volume of the Company. The 
Company also owns and operates 10 television stations, eight FM 
radio stations and seven AM stations in major markets. Gannett 
Outdoor is the largest outdoor advertising group in North 
America, with operations in 11 states and Canada. 

The Company was founded by Frank E. Gannett in 1906 
and incorporated in 1923. The Company went public in 1967. Its 
nearly 159 million shares of common stock are held by more than 
15,000 shareholders of record in all 50 states and abroad. The 
Company has 36,600 employees, with corporate headquarters 
located at Arlington, Va. 

These comments correspond to and amplify the testimony 
submitted by Christopher W. Baldwin, Director of Taxes, at the 
March 28, 1991 Multistate Tax Commission (hereafter, "MTC") 
hearings in Washington, D.C. 

I. General Comment -- the Proposed Regulation is Unnecessary. 

There is no demonstrated need for industry-specific 
regulations for the print media industry, since it is an 
industry composed of businesses engaged in the manufacture and 
sale of tangible personal property. 

The preamble to Proposed Regulation IV.l8.(j) 
(hereafter, "the Proposed Regulation") fails to identify a 
rationale for any new print media regulations. - It should do 
so. The preamble apparently still states that the motivation 
for drafting these rules is the potential First Amendment 
objections which have been raised by representatives of radio, 
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television and cable broadcasting companies. However, as the 
revised draft of the Proposed Regulation seems to acknowledge, 
these concerns are no longer valid. 

In Leathers v. Medlock, ___ U.S. ___ , 74 U.S.L.W. L-1 
(U.S. April 16, 1991), at p. 25, the Supreme Court stated" ... 
differential taxation of speakers, even members of the press, 
does not implicate the First Amendment unless the tax is 
directed at, or presents a danger of suppressing, particular 
ideas." It concluded the Arkansas sales tax in question did not 
present such a danger. 

Likewise, the MTC Broadcast Regulation presents no 
such danger. In fact, the suggestion of First Amendment 
deficiencies in the MTC Broadcast Regulation have neither been 
explained or substantiated. 

The Court, in Leathers, upheld against a First 
Amendment challenge the discretion of the Arkansas legislature 
to impose a sales tax on cable television and satellite 
broadcast services, while exempting newspapers and certain other 
print media. 

The tax at issue in Leathers, a generally applicable 
sales tax, covered various transactions ranging from the sale of 
electricity to telephone service to admission tickets for 
entertainment events. Other transactions, including 
over-the-counter and subscription sales of newspapers and 
subscription sales of magazines, were specifically exempted. 
According to the Court, legistatures "need not exempt speech 
from a generally applicable tax" like a sales or income tax; 
furthermore, a system of taxation "does not become suspect 
simply because its exempts only some speech." Leathers at L-4. 
Thus, the First Amendment rationale for the Proposed Regulation 
has been declared invalid by the U.S. Supreme Court. If other 
reasons exist for the Proposed Regulation, they have not been 
adequately developed to date. No new system of regulation 
should be promulgated by the MTC unless a justification is 
offered for that system. After Leathers, such justification 
must reflect some inadequacy in the application of the general 
MTC regulations to the print media industry. 

In further support of the lack of necessity for the 
Proposed Regulation, the specific comments which follow deal 
with the substantive aspects of the Regulation. 
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II. Comments Related to Nexus and the use of P.L. 86-272. 

The Proposed Regulation should contain an explicit 
cross reference to P.L. 86-272, and clearly indicate that it 
does not authorize state signatories to circumvent P.L. 86-272. 
Although the Hearing Officer has indicated this to be the intent 
of the Proposed Regulation, and has expressed a willingness to 
make this comment in his report, the comment should also be 
included in the text of the Proposed Regulation. 

There is precedent for this cross reference in MTC 
Regulation IV.3.(c)., 'which specifically cross references P.L. 
86-272. Without a similar reference in the text of this 
Proposed Regulation, the impression might be conveyed that the 
use of a destination-based apportionment system for advertising 
revenue is in some way an authorized exception to P.L. 86-272. 
Clearly, that is not the intention of the Hearing Officer, but 
the Hearing Officer's report will be very difficult for future 
generations of state tax administrators to locate as they 
propose and administer this Regulation. 

We suggest that the most effective method of avoiding 
this incorrect inference is to reduce the entire Proposed 
Regulation to a single rule, dealing with the sale of advertising 
which is transmitted a~ a part of tangible personal property. 
The rule should make it clear that the revenue from such 
advertising is to be apportioned in the same manner as other 
revenue from the sale of the tangible personal property, using 
the principles of P.L. 86-272. 

The preceding comment is in no way intended to 
contradict or diminish the point raised elsewhere in our 
submission that the Proposed Regulation is unnecessary. Further 
discusssion of the lack of necessity for regulations, and of 
problems with the Proposed Regulation follow below. 

A. The Proposed Regulation is improperly attempting 
to Rfragment" print media into separate 
businesses, one of which would be composed of the 
dissemination of advertising. The consequence 
of this fragmentation is to segregate a portion 
of an integrated business in a manner which would 
encourage the MTC's state signatories to avoid 
P.L. 86-272. 
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The newspaper business is an integrated activity 
which includes the collection of information, the 
creation of editorial and journalistic content, 
the solicitation of advertising, the production 
of the tangible property through which the 
advertising, journalistic and editorial content 
are communicated, and the distribution of this 
tangible property to subscribers and readers. 
This is an integrated income producing activity. 
It is improper to identify certain components of 
the newspaper business as income producing (i.e., 
the sale of advertising and the sale of 
newspapers) and disregard the income producing 
nature of the other activities. To "fragment" 
the newspaper business in this manner would 
imply, for example, that the collection of 
information and the creation of the editorial 
content of newspapers are not income producing 
activities, since the employees engaged in those 
components of the business do not directly deal 
with paying customers. 

It would similarly be unreasonable to assert in 
the case of a manufacturing operation that the 
manufacturing component conducted within the four 
walls of a factory is not an income producing 
activity. In substance, the newspaper business 
is a manufacturing and distribution business just 
as is the manufacturing of other types of 
tangible property. As such, the proper 
application of P.L. 86-272 requires coverage of 
the entire newspaper business, including the sale 
of advertising. 

B. The MTC should not attempt to redefine lines of 
business which represent the manufacture and sale 
of tangible personal property. The MTC must 
limit its activities to those consistant with the 
purposes of the Multistate Tax Compact 
(hereafter, •compact") and avoid improperly 
conflicting with P.L. 86-272, 15 U.S.C. 381-384 
(hereafter "P.L. 86-272"). The promulgation of 
this Proposed Regulation represents an action in 
which the MTC is exceeding its authority under 
the Compact, in that it goes beyond its mission 
statement. The mission of the MTC is one of 
advocating uniformity, compatibility and 
simplification of State and local tax laws. 
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In Article I, the Compact expresses its purposes 
as the "equitable apportionment of tax bases," 
the promotion of "uniformity or compatibility" 
among tax systems, "the facilitation of taxpayer 
convenience" and the avoidance of duplicate 
taxation. 

These purposes are reflected in the powers of the 
MTC. These powers, expressed in Compact, 
Article VI, Section 3 include the power to study 
various tax systems, the power to "develop and 
recommend proposals for an increase in uniformity 
or compatibility ... " among tax laws, 
encouraging simplification and improvement and to 
do other things necessary to achieve the purposes 
described in Article I. 

The impact of fragmenting advertising revenue 
into a separate business does not advance any of 
the objectives of the MTC, as described in the 
Compact. Nor does the potential 
recharacterization of newspaper, magazine or book 
sales as "film or radio programming", as does 
Proposed Regulation IV.l8.(j)(2)(ii). These 
ideas do, however, represent the erosion of the 
P.L. 86-272 protection afforded to businesses 
which manufacture and sell tangible personal 
property. 

The recently proposed recharacterization of 
certain print media sales as "film and radio 
programming" represents an especially disturbing 
and confusing regulatory initiative. At best, it 
represents a source of confusion for any print 
media company whose product may at some future 
date be the subject of a film or radio production. 
It is burdensome and unreasonable to expect the 
publisher of newspapers, magazines or books to 
predict whether its products " ... may fall ... " 
within both definitions. Presumably, this could 
occur by virtue of the publisher's use of the 
product in a broadcasting business, or by virtue 
of a sale or license of reprint rights to an 
affiliate or a third party. However, this 
speculation would apparently be required by the 
Proposed Regulation in order to properly apply 
one or another set of MTC apportionment 
regulations. 
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The proposed reclassification represents an 
ill-advised change because it could be 
misinterpreted to create nexus in a jurisdiction 
where P.L. 86-272 would provide that no nexus 
exists. Sales of the product of print media 
companies, for whatever purpose the purchaser 
intends, are adequately dealt with under existing 
law and regulations, since the print media 
business is a tangible personal property 
business. P.L. 86-272 and existing MTC 
regulations should be left intact, and the 
Propos~d Regulations should be withdrawn. 

The MTC was designed to serve neither as a forum 
for, nor as a party to constitutional disputes. 
Its goal is not to represent its signatory states 
in an assault on Federal nexus legislation. 
Rather, its purposes are administrative in 
nature, and it should adhere to those purposes. 

C. The Proposed Regulation is promulgated in part to 
implement the MTC's P.L. 86-272 Guidelines. Both 
documents are inconsistent with existing MTC 
Regulations. In its P.L. 86-272 Guidelines, 
adopted June 21, 1985, the MTC adopted a 
statement of policy which respects the enactment 
of P.L. 86-272. However, the Guidelines express 
the policy of construing P.L. 86-272 as narrowly 
as possible to apply" ... only to those limited 
circumstances clearly and reasonably intended by 
Congress." 

The Guidelines invite all states to adopt a 
policy of narrow construction of P.L. 86-272 in 
order to maximize the business income they will 
thereby make subject to tax. The MTC's state 
signatories clearly have the authority to 
interpret P.L. 86-272 to their advantage. 
However, the interpretation, in order to respect 
the supremacy clause of the United States 
Constitution, must reasonably respect the 
intention of the U.S. Congress, namely that the 
nexus standards described in P.L. 86-272 apply to 
business income centered around sales of tangible 
personal property. P.L. 86-272, Sec. lOl(a)(l). 
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The general MTC Regulations already deal with the 
distinction between business and non-business 
income in a manner that properly interprets the 
intent of Congress in enacting P.L. 86-272. 
Regulation IV.l.A employs a concept of integrated 
business activities that may include the 
disposition of both tangible and intangible 
property which " ... constitute integral parts 
of the taxpayer's regular trade or business 
operations." To go beyond this definition and 
declare advertising, which is an integral part of 
the print media business, to be beyond the 
protection of P . L. 86-272, directly conflicts 
with the Regulation IV.l.(a). concept of an 
integrated business activity. This appears to be 
an obvious attempt to circumvent P.L. 86-272, 
which would be inconsistant with Regulation 
IV.3.(c)., rather than an effort to pursue any 
proper objective of the MTC. 

The MTC Guidelines also exceed the powers granted 
to the MTC under the Compact. None of the 
powers or purposes described above and in the 
Compact encompasses the intention to assist the 
state signatories in imposing their net income 
tax to the maximum extent by a narrow 
construction of P.L. 86-272. This position of 
the states may be appropriate and within the 
authority of a state tax administrator. However, 
the MTC must limit its interpretive actions to 
those authorized by the Compact, and leave the 
business of state government to the states. 

In summary, the purpose of the MTC should be to 
defend a reasonable interpretation of P.L. 
86-272, not the narrowest one possible. This 
would permit the MTC to retain its stature as an 
organization that objectively pursues its mission 
of encouraging uniformity and simplification. 
The revenue enhancement purposes of individual 
states should not become the agenda of the MTC. 

COMMENTS REGARDING THE SALES FACTOR. 

A. MTC Regulation IV.l6.(a) adequately deals with 
the sales factor for the Print Media Business, 
since it is exclusively a business involving 
sales of tangible personal property. The 
existing r~gulation deals with sellers of 
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tangible personal property engaged in interstate 
corrunerce by generally employing a "destination" 
basis for the definition of gross receipts from 
sales. State signatories are currently employing 
a destination basis, with throwback as 
appropriate, to other sellers of tangible 
personal property. No reason exists or has been 
suggested to justify adding an additional set of 
·special rules for the print media business. 

MTC Regulation IV.l6.(a) is more comprehensive 
than the Proposed Regulation regarding the 
application of the destination basis than the 
Proposed Regulation. Existing regulations are in 
fact cross-referenced in the proposed regulation 
for use in connection with the sale of tangible 
personal property, and this would demonstrate the 
belief of the drafter of the Proposed Regulation 
that existing regulations are adequate. 

B. Eliminate the Carve-Out of a Separate •circulation 
Factor• for Allocation of Gross Receipts from 
Advertising. Although the general use of the 
destination basis for advertising gross receipts 
is appropriate in the case of print media, this 
should be accomplished through the application of 
existing regulations. The technique of using a 
separate Circulation Factor could inappropriately 
imply advocacy of a different application of P.L. 
86-272 in the determination of nexus. As 
described above, the sale of advertising is an 
integral part of the business of selling tangible 
personal property, and the allocation of 
advertising gross receipts to any destination 
state is merely a consequence of the sale of 
tangible personal property into that state. 

We submit that the separate sales factor 
regulation in this proposal is unnecessary and 
should be withdrawn. However, if it is not 
totally withdrawn, the Proposed Regulation should 
make it clear that this use of a destination 
basis of allocating revenue from advertising 
sales, which deviates from existing Reg. IV.l7., 
has no bearing on the determination on nexus. 
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c. The possibility of exclusion of foreign sales 
from the Circulation Factor will inappropriately 
distort the allocation of gross receipts in 
businesses with advertising sales and foreign 
circulation. This exclusion might occur under 
the Proposed Regulation if the tax administrator 
determines that the Audit Bureau of Circulation 
("ABC") reports are not available or are not" ... 
in form or content sufficient." In practice, the 
ABC reports are always available for any 
publication which has any significant amount of 
advertising. Attached as exhibits to these 
comments are several examples of ABC reports 
which reflect both interstate and international 
circulation audits. The industry uses ABC 
reports for actual pricing of advertising, a 
much more significant purpose than mere tax 
apportionment. To require any other standard for 
tax reporting would be unreasonable and 
inappropriate. 

In some rare segment of the print media industry 
where ABC's might not be available, it is not 
appropriate to exclude foreign sales from the 
apportionment calculations. Rather, comprehensive 
taxpayer records should be the basis of the 
Circulation Factor. To do otherwise, excluding 
foreign sales, would amount to an inappropriate 
use of the throwback principle since it 
unrealistically increases both the absolute and 
relative volume of readership reflected in a 
domestic state. 

If the circulation factor is intended to 
represent the proportion of a publication's 
readership generated from within a given state, 
foreign sales should be treated no differently 
from sales in another domestic state. Existing 
Regulation IV.l6.(a). appropriately demonstrates 
the throwback principle in situations involving 
the sale of tangible personal property. An 
appropriate, similar, and uniform result would 
occur if foreign destination readership is 
included in the denominator of the "Circulation 
Factor." 
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In summary, reliance on any statistical base 
other than ABC reports, and the proposed 
exclusion of foreign sales are inconsistent with 
the mission and powers of the MTC, and are 
therefore inappropriate. This comment should not 
be interpreted to contradict in any way our 
previous comment that the Circulation Factor is 
inappropriate and should be deleted. It merely 
points out an additional defect in the proposal. 

III. Comments related to the property factor 

A. The proposed treatment of outer-jurisdictional 
property in the numerator of the property factor 
is inappropriate. This property, if it is owned 
or leased by the taxpayer, is tangible personal 
property used in the production process of print 
media. As such, its use in the property factor 
is correctly described in existing MTC Regulation 
IV. 10. and 11. The proposed changes to the 
treatment of outer-jurisdictional pr~perty 
will distort the property factor of print media 
companies by improperly increasing any property 
throwback to the MTC signatory jurisdictions. 

MTC Regulation IV.lO.(b) and (d) contain 
provisions for determining the extent to which 
stationary or movable property are included in 
the numerator of the property factor. They 
require a determination of the time the property 
is located and used or available for use within 
the state, and these provisions are entirely 
workable for outer-jurisdiction property. 

Since the Proposed Regulation suggests no change 
in the treatment of mobile property, the use of 
mobile property in the example should be 
deleted. Its use in the example implies that 
some portion of this Proposed Regulation might 
supercede the treatment of mobile property in the 
present, comprehensive Section IV.lO.(d). 

More importantly, the Proposed Regulation 
conflicts with existing MTC Regulation IV.lO . (b). 
regarding the computation of the denominator of 
the property factor, and this could cause 
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substantial taxpayer confusion, or could lead to 
potential double taxation. It fails to conform 
to existing regulations which require the 
property factor, presumably both numerator and 
denominator, to reflect the period of time 
property is available for use" ... as reserves or 
standby facilties ... " This is one example of why 
the existing regulations are more thorough than 
the Proposed Regulation, and already deal 
effectively with the print media business. 

B. The Proposed Regulation improperly introduces the 
concept of wvalue" into the property factor. A 
second such example is the apparently 
interchangeable use in the Proposed Regulation of 
the concepts "value" and "cost." This is a 
serious policy shift that has been introduced 
without justification into the Proposed 
Regulation. Existing MTC Regulations deal 
extensively at IV.ll.(a). with the proper 
measurement of the property factor, and prescribe 
a system that generally relies on original cost. 
There has been no suggestion why this system 
should be altered solely for the property factor 
of print media companies. In fact, such a change 
would cause a severe hardship for print media 
companies both large and small. It could lead to 
recurring appraisal requirements, inconsistancies 
among lines of business and among different 
jurisdictions. In short, it represents another 
example of why existing MTC Regulations are more 
thorough and satisfactory than the Propoed 
Regulation. 

C. No separate property factor regulation is 
required for the print media industry. As 
described above, the proposed elimination of both 
outer-jurisdictional and print media property 
from the property factor used by print media 
companies is inappropriate. As a result, 
existing MTC Regulations IV.lO., 11., 12., and 
18.(b). are adequate to deal with property issues 
arising for print media companies. No 
industry-specific regulation is necessary, and 
this portion of the Proposed Regulation should be 
withdrawn. 
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TO: ALAN H. FRIEDMAN, Hearing Officer 
lultistate Tax Commission 

:\~ 

FROII: ~: DON MCNEAL, Acting Manager 
~ Corporation Tax Section - Audit Division 

OREGON 

DEPARTMENT OF REVENUE 

INTEROFFICE MEMORANDUM 

DATE: lay 24, 1991 

SUBJECT : Public Hearing on the Proposed lTC Regulation IV. 1B (j) 
Print Media (Publisher) Regulation 

It has taken me longer than anticipated to get back on track after attending 
the quarterly meeting in Nashville. It is after the loy 15 1 1991 1 date you 
indicated for providing comments on the proposed regulation, however I am 
providing them to you for your consideration. 

Comments: 
1. The proposed regulation is not consistent with the Broadcaster Regulation 

adopted by lTC in August 1990 regarding the treatment of "outer 
jurisdictional property". It was finally agreed upon by the broadcasting 
industry that such property would be excluded from the property factor of 
the apportionment formula. The proposed Print Regulation includes the 
outer jurisdictional property. We do not understand the justification 
for the inclusion in the case of the print industry . 

2. In the sales factor computation, a "circulation factor" is used. If 
rating statistics ar not available, a ratio of the population of the 
taxing state to the population of the United States is used. This would 
appear to be appropriate if a national publication is being considered . 
Many publications hove only a regional circulation and it would seem to 
be appropriate to include only the population of the states or regions 
where the publication is distributed for the denominator of the 
circulation foetor in attributing receipts to the taxing states rather 
than the U.S. population. 

Thank you for allowing Oregon to provide comments to the proposed regulation on 
the Print Media. 
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INTERIM REPORT OF HEARING OFFICER 
REGARDING PROPOSED ADOPTION OF 

MULTISTATE TAX COMMISSION REGULATION IV.18. (j) 
(Publishing) 

On November 9, 1990, the Executive Committee of the Multistate 
Tax Commission adopted a resolution ordering a public hearing to be 
held pursuant to Article VII (2} of the Multistate Tax Compact 
regarding a proposed allocation and apportionment regulation 
pertaining to the attribution of income from the business of print 
media (the affected industry is hereafter referred to as 
"publishing" industry) . (See Exhibit 1) 1 • The regulation as 
originally proposed is set forth in Exhibit 2. 

Bylaw No. 7 of the Multistate Tax Commission requires the 
Hearing Officer to submit to the Executive Committee a report which 
shall contain a synopsis of the hearing proceedings and a detailed 
recommendation for Commission action. In the case of a hearing, 
such as the present one, that is held pursuant to Article VII(2) of 
the Compact, the final recommendation of the Hearing Officer is to 
include a proposed draft of the regulation which is the subject 
matter of the hearing. 

A Final Report of the Hearing Officer is normally divided into 
three parts. The first is a synopsis of the public hearing 
proceedings which were held; the second part is a brief discussion 
of the major substantive issues to be addressed; and the third part 
is the Hearing Officer's recommendation for Commission action 
concerning the adoption of the proposed Regulation IV. 18. ( j) . 
Because the Hearing Officer has determined to hold one additional 
public hearing session before issuing his Final Report, only the 
synopsis of the public hearing proceedings held thus far will be 
set forth in this Interim Report, along with the reasons for 
holding the additional public session. 

Headqi.Wiers Ollice: 
44A Noflh Capitol Sttee~ N.W. 
Su~e -409 
Wuhinglon, D.C. 20001 
T elepllone (202) 82"-669Q 

Due to the length of some of the Exhibits and the fact 
that this is an Interim Report and not the Final Report 
of the Hearing Officer, only two exhibits - Exhibits 2 
and 10 - shall be reproduced here. All other exhibits 
are available in the hearing record and will be 
incorporated into the Final Report. Those persons 
desiring a copy of any of the exhibits may obtain them by 
contacting the Multistate Tax Commission's Director of 
Policy Research, Michael Mazerov, by writing to him at 
444 No. Capitol St., N.W., Suite 409, Washington, D.C. 
20001. 

New Yonc Aud~ 011\ce: 
25 W. ~Street, Su~e 212 
New Yon<, NY 10036 
Telepnone (212) 575-1820 

Chicago Aud~ Office: 
221 N. l.&Salle Street, Su~e 1906 
Chicago, IL eoecl1 
Telephone (312} 263-3232 

Houston Audrt Office: 
15835 Par!< Ten Place, Suite 104 
Houston, TX nC8-4 
Telephone (713) 492·2260 
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SYNOPSIS OF PUBLIC PROCEEDINGS 

A. Notice and Public Hearing. 

Notices of the two sessions of the public hearing to be held 
were provided as ~et forth in Exhibit 3. On March 28, 1991, the 
initial session of the public hearing was held in Washington, D.C. 
On May 7, 1991, the second public session was held in Los Angeles, 
California. Additionally, the public was invited to submit 
additional written testimony or submissions through and including 
May 15, 1991. In addition to the two sessions of the public 
hearing, the Hearing Officer met with several industry 
representatives at the offices of Gannett Co., Inc. in New York 
City on April 9, 1991. 

B. Material Submitted for the Record. 

The public sessions of the hearing, in accordance to the 
Notices of Public Hearing were called to order at approximately 
10:00 A.M. on March 28, 1991 and May 7, 1991, in Washington, D.C. 
and Los Angeles, California, respectively, by Alan Friedman, 
General Counsel to the Multistate Tax Commission, who presided as 
Hearing Officer for the Commission. There were 22 persons in 
attendance at the Washington, D.C. session; and . 11 persons in 
attendance at the Los Angeles, California session. Those in 
attendance at the two public hearing sessions, as well as those at 
the April 9, 1991 meeting are listed in Exhibit 4. 

The oral statements of the witnesses and those present at the 
public sessions were tape recorded; and the recordings, which are 
made a part of the record, are available for review upon request to 
the Multistate Tax Commission. The following additional written 
materials have been submitted to the Hearing Officer and will be 
made a part of the hearing record: 

Exhibit 5. 

Exhibit 6. 

Supplemental Report of Hearing Officer 
Regarding Proposed Adoption of Multistate 
Tax Commission Regulation IV.18. (h) 
(Television and Radio Broadcasting) 
(without Exhibits). 

Second Supplemental Report of Hearing 
Officer Regarding Proposed Adoption of 
Multistate Tax Commission Regulation 
IV. 18. (h) (Television and Radio 
Broadcasting) (without Exhibits). 
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Exhibit 7. 

Exhibit 8. 

Exhibit 9. 

Exhibit 10. 

Exhibit 11. 

Exhibit 12. 

Exhibit 13. 

Exhibit 14. 

Exhibit 15. 

Exhibit 16. 

Exhibit 17. 

Exhibit 18. 

Resolution Regarding Adoption of Proposed 
Allocation and Apportionment Regulation 
IV.18. (h) dated August 31, 1990. 

Letter dated February 20, 1991 from Lorna 
Turner of the Tribune Company. 

Letter dated April 17, 1991 from Benjamin 
F. Miller, Director, Multistate Tax 
Affairs Sureau, California Franchise Tax 
Board. 

Letter dated April 25, 1991 from the 
Hearing Officer to Christopher Baldwin of 
Gannet Co., including a 4/25/91 draft of 
"Multistate Tax Commission Proposed 
Regulation Art.IV.18. (j) (Publishing). 

Letter dated April 30, 1991 from Roger 
stone, Revenue Audit Supervisor, State of 
Alaska Department of Revenue. 

Letter dated May 1, 1991 from Thomas H. 
Nied and Robert s. Tobin of The New York 
Times Company. 

Letter dated May 2, 1991, from Richard 
Chiogioji, Tax Audit Supervisor, 
Department of Taxation, State of Hawaii. 

Letter dated May 3, 1991 from Stanley A. 
Gottlieb of The Hearst Corporation. 

Letter dated May 6, 1991 from Benjamin F. 
Miller, Director, Multistate Tax Affairs 
Bureau, California Franchise Tax Board. 

Written Summary of Comment.s dated May 7, 
1991, presented by Karl H. Loring and 
Victor s. Rappa of Knapp Communications 
Corporation. 

Written Points for 
Hearing dated May 
Plank/Don Mosca of 
Company. 

Discussion at MTC 
7, 1991 by Jack 
The Times Mirror 

Letter dated May 14, 1991 from 
Christopher W. Baldwin of Gannett Co. 
Inc. and Written Comments. 
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Exhibit 19. Letter dated May 24, 1991 from Don 
McNeal, Acting Manager, Corporation Tax 
Section -Audit Division, Oregon 
Departmnet of Revenue. 

Exhibits 20a.-20e. Audit Bureau of Circulations statements 
for Architectural Digest, Democrat & 
Chronicle, USA Today and Detroit Free 
Press. 

II · 

CHANGE OF CIRCUMSTANCE OCCURRING DURING THE PUBLIC PROCEEDINGS 

The initial proposal that is the subject of this public 
hearing was modelled after MTC Reg. IV.18. (h) (Television and Radio 
Broadcasting). See Exhibit 2 attached hereto. This was because at 
the time that the initial proposal was drafted, it was thought that 
the United States Supreme Court may rule in a pending case that the 
First Amendment required both the electronic media and the printed 
media to be treated similarly for the purpose of state taxation. 
On April 16, 1991, the Supreme Court decided the case of Leathers, 
Commissioner of Revenues of Arkansas v. Medlock, et al., U.S. 

, No. 90-29 (slip op.) that the First Amendment did not 
prohibit a state from imposing its sales tax on cable television 
services, while at the same time exempting the print media from 
such taxes. 

A significant issue - the Equal Protection Clause - still 
remains to be decided as to the validity of discriminatory 
treatment among different classes of information-providers. 
However, such treatment based upon the First Amendment no longer is 
of significant legal concern. Therefore, shortly after the 
Leathers v. Medlock case was decided, the Hearing Officer, drafted 
another version of a print or publication apportionment regulation 
that did not tie itself directly to the treatment required of 
television and radio broadcasting. See Exhibit 10 attached hereto. 

III 

AN ADDITIONAL PUBLIC SESSION OF THIS HEARING IS APPROPRIATE 

Due to the shortness of time existing between the date the 
Leathers v. Medlock case was decided (April 19, 1991), the drafting 
of the second version of the regulation (April 25, 1991) and the 
holding of the second session of the public hearing (May 7, 1991), 
an insufficient amount of time was permitted for dissemination of 
the second version for the purpose of receiving public comment. On 
May 17, 1991, at a meeting of the Committee on State and Local 
Taxation of the Tax Section of the Amer.ican Bar Association, Mr. 
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Sterling Weaver, Esq. of Nixon, Hargrave, Devons & Doyle, noted the 
limited public distribution of the April 25th draft version and 
suggested that additional opportunity for public comment and 
appropriate reflection was advisable. 

The Hearing Officer finds that the second version of the 
proposed regulation is one which has not been afforded sufficient 
circulation to the public, including representatives of the states. 
I further find that the changes made in such second version, as 
well as the notion of disengaging the proposal from the concepts 
embodied in the Television and Broadcasting Regulation, are 
substantial changes and require additional opportunity being made 
available for public comment. 

On May 3, 1991, the Executive Committee of the Commission 
authorized the Hearing Officers for all hearing proceedings to 
determine the number of public sessions that are required for any 
proceeding and to hold same without the prior approval of the 
Executive Committee being required. In light of such authority, of 
the circumstances under which the second version of the proposal 
has been drafted and circulated, and public comment being received 
thus far, the Hearing Officer concludes that the holding of one 
additional public session of these proceedings would be proper and 
would serve the public interest of providing a fair opportunity for 
public input. Accordingly, a third session of the public 
proceedings will be conducted on public notice to be provided in 
the near future. At such third public session the Hearing Officer 
shall consider the initial proposal, the draft second version of 
April 25, 1991, and such other recommendations, comments, and 
submissions as may be submitted at that session. In the interim, 
the public record shall remain open until the holding of such 
additional public session. 

Shortly after the conclusion of the third session, the Hearing 
Officer will issue his Final Report. Interested persons are hereby 
put on notice that one alternative available to the Executive 
Committee, should it be deemed appropriate, is to refer a final 
proposed regulation that it approves to a special meeting of the 
full Commission that would be held to coincide with a quarterly 
meeting of the Executive Committee. This matter, therefore, need 
not await its final resolution until the 1992 Annual Meeting of the 
Commission is held should the Executive Committee determine 
otherwise. 

Respectfully submitted on June 11, 1991. 

Alan H. Friedman 
Hearing Officer 

5 



Exhibit 2 

Proposed Regulation Art. IV. lB. (j) 

Multistate Tax Commission 

Proposed Regulation 

Print Media 

Reg. IV. lB. (j). Special Rules: Print Media. 

The following 
apportionment of 
licensing or other 
printed material. 

special rules are established in respect to the 
income derived from the publishing, sale, 
distribution of newspapers, magazines or other 

(1} In General. When a person in the business of publishing, 
selling or distributing newspapers, magazines, books, periodicals, 
trade journals or other printed material has income from sources 
both within and without this state, the amount of business income 
from sources within this state from such business activity shall be 
determined pursuant to Article IV. of the Multistate Tax Compact 
and the regulations issued thereunder by this state, except as 
modified by this regulation. 

(2} Business and Nonbusiness Income. For definitions, 
regulations and examples for determining whether income shall 
be classified as "business" or "nonbusiness" income, see Reg. 
IV.l. 

(3) Definitions. The following definitions are applicable to 
the terms contained in this regulation, unless the context clearly 
requires otherwise. 

( i) "Outer-jurisdictional" property means certain types 
of tangible personal property, such as orbiting satellites, 
undersea transmission cables and the like, that are owned or rented 
by the taxpayer and used in the business of publishing, licensing, 
selling or otherwise distributing printed material, but which are 
not physically located in any particular state. 

(ii) "Print or printed material" includes, without 
limitation, the physical embodiment or printed version of any 
thought or expression, including without limitation a play, story, 
article, column or other literary, commercial, educational or 
artistic work. The determination of whether an item is or consists 
of print or printed material shall be made without regard to its 
content. Printed material may take the form of a newspaper, 
magazine, book, periodical, pamphlet, trade journal or any other 
form of printed matter and may be contained on any medium or 
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property. Material that may fall both within this definition and 
the definition of "film and radio programming" contained' in 
Reg.IV.18.(h)(3)(i) shall, for the purposes of attribution and 
apportionment of income, be treated as "film and radio programming" 
under Reg. IV. 18 (h) and not as "print or printed material" under 
this regulation. 

Each episode of a series of printed material shall 
constitute a separate "printed material" notwithstanding· that the 
series relates to the same principal subject. 

(iii) "Print media property" shall mean the original or 
master from which printed material is printed or otherwise 
produced, irrespective of whether or not such property is subject 
to copyright protection. 

( iv) "Publication date" means the date on which print 
material is published or otherwise placed into service. Print 
material is placed into service when it is first distributed to the 
primary audience for which the printed material was created. Thus, 
a magazine is placed in service when copies of it are first 
publicly distributed for entertainment, educational, commercial, 
artistic or any other purpose. Each episode of a series of printed 
material is placed in service when it is first published. A printed 
material is not placed in service merely because it is completed 
and therefore in a condition or state of readiness and available 
for publication or merely because it is shown to prospective 
sponsors or purchasers or shown to a select audience. 

(v) "Published" means the public distribution of printed 
material by any means. 

(vi) "Rent" shall include license fees or other payments 
or consideration provided in exchange for the use or other 
publication or distribution of print material. 

(vii) A "subscriber" to a publication of printed 
material is the individual residence, business or other outlet 
which is the ultimate recipient of the printed material. 

(viii) . "United States" shall include and be limited to 
the fifty states, the District of Columbia, the Commonwealth of 
Puerto Rico and the possessions and t~rritories thereof. 

(4) Apportionment of Business Income. 

(i) In General. The property factor shall be 
determined in accordance with Regulation IV.10 through 12., the 
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payroll factor in accordance with Regulation IV.13. and 14., and 
the sales factor in accordance with Regulation IV .15. and 16., 
except as modified by this regulation. 

(ii) The Property Factor. 

A. In General. 

1. No value or cost attributable to any print 
media property or outer-jurisdictional property shall be included 
in the property factor at any time. 

B. Property Factor Denominator. 

1. All real property and tangible personal 
property (other than print media property and outer-jurisdictional 
property) , whether owned or rented, which is used in the business 
shall be included in the denominator of the property factor. 

2. Copies or other reproductions made of print 
media property or any portion thereof and intended for sale to or 
license by third parties shall be included in the property factor 
at their original cost. 

c. Property Factor Numerator. 

1. With the exception of print media property and 
outer-jurisdictional property, all real and tangible personal 
property owned or rented by the taxpayer and used in this state 
during the tax period shall be included in the numerator of the 
property factor. If tangible personal property (other than print 
media property and outer-jurisdictional property) is located or 
used in this state for part of the income year, it shall be 
included in the numerator of the property factor at a value 
determined by applying the ratio which the number of days the 
property is located or used in this state bears to the total number 
of days such property was owned or rented and used by the taxpayer 
during the income year. 

2. Print media property and outer-jurisdictional 
property shall be excluded from the numerator of the property 
factor. 

Example: Assume that ABC Newspaper Co. has a total 
value of its property everywhere of $500,000,000, including 
$150,000,000 worth of excluded print media and satellite property 
that was used to send its news articles to its printing plant 
outside this state. The total value of its real and tangible 
personal property, exclusive of print media and outer-
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jurisdictional property, that was permanently located in this state 
for the entire income year was valued at $3,000,000. Assume 
further that the company's mobile property described in 
subparagraph C.1. was determined to be of a value of $4,000,000 and 
such mobile property was used in this state for 100 days. 

The total value of property to be attributed t .o this 
state would be determined as follows: 

Value of property permanently in state: 

Value of mobile property 100/365 or 
(.2739) X $4,000,000: 

Total value of property attributable to state 
without apportionment of print media and 
satellite property: 

Total property factor %: 
$4,095,600/($500,000,000- $150,000,000) or 
$4,095,600/$350,000,000: 

(iii) The Payroll Factor. 

A. Payroll Factor Denominator. 

$3,000,000 

$1,095,600 

$4,095,600 

.0117 

1. The denominator of the payroll factor shall 
include all compensation paid to employees during the income year. 

2. Amounts paid or other consideration that is 
provided to another person, corporation or other business entity 
for providing the services of reporters, writers, models and other 
talent may be included in the payroll factor only upon a finding by 
the (Tax Administrator], supported by clear and convincing 
evidence, that (a) such payments or other consideration were at 
least twenty-five percent (25%) of the total compensation paid to 
employees; and (b) failure to include such other payments or 
consideration would prevent the apportionment formula from fairly 
representing the extent of the taxpayer's business activity in this 
state. 

B. Payroll Factor Numerator. 

Compensation for all employees who are engaged on 
location in the production of print media property or any portion 
thereof, as well any payments or other consideration for the 
providing of those talent services that are included in the payroll 
denominator pursuant to paragraph (4) (iii) A.2., · shall be 
attributed to the state or states as may be determined by the 
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application of the prov1.s1.ons of Reg. IV. 13. and 14. For the 
purposes of applying said Reg.IV.13. and 14., the persons for whom 
compensation was included in the payroll denominator pursuant to 
paragraph (4) (iii) A.2. shall be deemed to be employees of the 
taxpayer. 

(iv) The Sales Factor. 

A. Sales Factor Denominator. 

The denominator of the sales factor shall include 
the total gross receipts derived by the taXpayer from transactions 
and activity in the regular course of its trade or business, except 
receipts excluded under Reg. IV.18. (c) and (4) (iv)B.3. hereunder. 

B. Sales Factor Numerator. 

The numerator of the sales factor shall include all 
gross receipts of the taxpayer from sources within this state, 
including the following: 

1. Gross receipts derived from the sale of tangible 
personal property, including printed materials, delivered or 
shipped to a purchaser in this state as provided in Reg. IV.16. (a). 

2. Gross receipts derived from business activities 
other than the sale of tangible personal property, including 
advertising revenue, shall be attributed to this state as 
determined by the ratio (hereafter "readership factor") that the 
purchases and subscriptions of the taxpayer's printed material sold 
in this state bears to the total purchases and subscriptions of all 
of taxpayer's printed material within the United States. 

The readership factor shall be determined by the ratio that 
the taxpayer's in-state circulation for its printed material bears 
to its total United States circulation. The readership factor 
shall be determined by reference to the rating statistics as 
reflected in such sources as Audit Bureau of Circulations or other 
comparable resources, provided that the source selected is 
consistently used from year to year for such purpose. 

If none of the foregoing sources are available, or, if 
available, none is in form or content sufficient for such purposes, 
then the readership factor shall be determined by the ratio that 
the population of this state bears to the population of the United ­
States, as reflected in the most current pbpulation data published 
by the U.S. Bureau of Census for all states. 
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3. To the extent that the gross receipts from such 
printed material, as determined pursuant to paragraph ( 4) ( i v.) B. 2. , 
includes receipts derived from the sale or other distribution of 
printed material to readership located outside of the United States 
("foreign-based receipts"), the total gross receipts against which 
the readership factor shall applied shall be modified so that such 
foreign-based receipts are not used to affect the amount of 
receipts that are to be apportioned to this state. such 
modification shall consist of deducting from total receipts, prior 
to the application thereto of the readership factor, that amount of 
receipts, including advertising receipts, derived from the 
publication, sale or other distribution of printed material to 
readership located outside the United States. 

Example: Assume DEF Magazine Publishing Co. has 
gross receipts from all magazine sales and subscriptions of 
$1,000,000,000 ($800,000,000 in U.S. sales and $200,000,000 in non­
U.S. sales); and $4,000,000,000 from all advertising receipts 
($3,200,000,000 from U.S. advertisements and $800,000,000 derived 
from advertising receipts attributable to the non-U.S. market.) 
Assume further that $40,000,000 of magazine sales and subscriptions 
receipts are attributable to magazines delivered to purchasers in 
this state and that the readership factor for its magazines as 
determined by reference to the Audit Bureau of Circulation is five 
percent (.05). Assume further that the foreign countries into 
which its magazines were sold would have jurisdiction to impose 
their income tax upon DEF Magazine Publishing Co. Based upon these 
assumptions, DEF' s gross receipts attributable to its in-state 
sales and advertising receipts would be determined as follows: 

In-state magazine sales: 

Attributable U.S. advertising revenue 
($3,200,ooo,ooo x readership 
factor (. 05)): 

Sales factor numerator: 

Total sales factor %: 
($200,000,000/4,000,000,000): 

$40,000,000 

$160,000,000 

$200,000,000 

.05 



April 25, 1991 

Mr. Christopher W. Baldwin, Director of Taxes 
Gannet Co., Inc. 
1100 Wilson Blvd. 
Arlington, VA 22234 
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Re: Proposed· Regulation IV;18(j) - Print Media (Publisher) 
Regulation 

Dear Chris: 

I am sending to you a fax copy of a draft of a regulation for 
the allocation of income derived from th~ business of print media 
(referred to now as publishing) . I am also enclosing a copy of a 
letter from Ben Miller, Director, Multistate Tax Affairs Bureau, 
dated April 17, 1991 regarding the pending proposal. I apologize 
for asking you to distribute these materials to those that attended 
the New York meeting held at your offices on April 9th. I am away 
from my office and do not have ready access to the fax numbers of 
those who attended the meeting, or an easy way to distribute these 
materials in advance of the May 7th hearing in Los Angeles. 

I want to emphasize that the enclosed draft is neither a 
proposal of the MTC Uniformity Committee, nor of the Executive 
Committee. It represents an effort to craft what a final proposed 
regulation that may be supported by a Hearing Officer report, which 
is but again a recommendation to the Commission states that is 
subject to acceptance, rejection, modification, or referral back to 
the Uniformity Committee to note but a few possibilities. 

As Hearing Officer, I would appreciate industry input with 
respect to the draft, as well as any additional input with regard 
to the original proposal should industry members deem appropriate. 
Written or verbal presentations either before or at the May 7th 
hearing is invited. Since we now have the direction of the United 
states Supreme Court in the case of Medlock v. Pledger, different 
conclusions may now be more easily made with regard to the 
similarity of apportionment treatment that is required with respect 
to broadcasting and publishing industries. Therefore, I anticipate 
closing the public record very shortly after the May 7th hearing so 
that I can prepare the Hearing Officer Report for transmission to 
the Multistate Tax Commission Executive Committee. 

Very truly yours, 

Alan H. Friedman 

Hudquarters 011\ce: 
«-4 North Capitol StrH~ N.W. 
Surte~ 

Washinglon, D.C. 20001 
Telephone (202) 82~ 

N- YO<l< Audrt Ofllce: 
25 W. <43rd StrHI, Surto 212 
N- Yort<, NY I 0038 
Telephone (212) 57~1620 

Chicago Audrt Ollice: 
221 N. LaSalle StrHI, Surte 1906 
ChiUgo, IL 801101 
Telephone (312) 26:)-3232 

Houston Audrt Offico: 
15835 Pan. Ten Placo. Suole 10-1 
Houston, TX not.4 
Telephone [71J) 492 ·~ 
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DRAFT: 4/25/91 

Multistate Tax Commission 

Proposed Regulation Art. IV.18. (j) 

(Publishing) 

Reg. IV.l8. (j). Special Rules: Publishing. 

The following 
apportionment of 
licensing or other 
printed material. 

special rules are established in respect to the 
income derived from the publishing, sale, 
distribution of newspapers, magazines or other 

(1) In General. When a person in the business of publishing, 
selling or distributing newspapers, magazines, periodicals, trade 
journals or other printed material has income from sources bGth 
within and without this state, the amount of business income from 
sources within this state from such business activity shall be 
determined pursuant to Article IV. of the Multistate Tax Compact 
and the regulations issued thereunder by this state, except as 
modified by this regulation. 

(2) Definitions. The following definitions are applicable to 
the terms contained in this regulation, unless the context clearly 
requires otherwise. 

( i) 11 0uter-jurisdictional" property means certain types 
of tangible personal property, such as orbiting satellites, 
undersea transmission cables and the like, that are owned or rented 
by the taxpayer and used in the business of publishing, licensing, 
selling or otherwise distributing printed material, but which are 
not physically located in any particular state. 

( ii) "Print or printed material" includes, without 
limitation, the physical embodiment or printed version of any 
thought or expression, including without limitation a play, story, 
article, column or other li ter.ary, commercial, educational or 
artistic work. The determination of whether an item is or consists 
of print or printed material shall be made without regard to its 
content. Printed material may take the form of a newspaper, 
magazine, periodical, trade journal or any other form of printed 
matter and may be contained on any medium or property. Material 
that may fall both within this definition and the definition of 
11 film and radio programming" contained in Reg.IV.l8.(h)(3)(i) 
shall, for the purposes of attribution and apportionment of income, 
be treated as "film and radio programming" under Reg.IV.lS(h) and 
not as 11 print or printed material" under this regulation. 
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(iii) A "subscriber" to a publication is the individual, 
residence, business or other outlet which is the ultimate recipient 
of a publication. 

(iv) "United States" shall include and be limited to 
the fifty states, the District of Columbia, the Commonwealth of 
Puerto Rico and the possessions and.territories thereof. 

(3) Apportionment of Business Income. 

(i) The Property Factor. 

A. In General. Except as modified by this 
regulation, the property factor shall be determined in accordance 
with Article IV.10. through 12. of the Multistate Tax Compact and 
Reg.IV.10. through 12. promulgated thereunder. 

B. Property Factor Denominator. 

1. All real and tangible personal property, 
including outer-jurisdictional property, whether owned or rented, 
which is used in the business shall be included in the denominator 
of the property factor. 

c. Property Factor Numerator. 

1. All real and tangible personal property 
owned or rented by the taxpayer and used in this state during the 
tax period shall be included in the numerator of the property 
factor. 

2. Outer-jurisdictional property owned or 
rented by the taxpayer and used in this state during the tax period 
shall be included in the numerator of the property factor in the 
ratio which the value or cost of such property that is used by the 
taxpayer in business activities in this state bears to the total 
cost or value of such property that is used in the taxpayer's 
business activities everywhere. 

Example: Assume that ABC Newspaper Co. owns a total 
of $300,000,000 of property everywhere and that, in addition, it 
leases satellite linkage for the purpose of sending news articles 
to its printing plant in this state, as well as for communicating 
with its printing plants and facilities located in other states. 
The total value of its real and tangible personal property, 

. exclusive of outer-jurisdictional property, that was permanently 
located in this state for the entire income year was valued at 
$3,000,000. The total leasing cost for the satellite linkage 
(determined by a x lease cost) is $S,ooo,ooo for the tax period of 
which 40% of the cost is attributable to its satellite linkage with 
this state. Assume further that the company's mobile property was 
determined to be of a value of $4,000,000 and such mobile property 
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was used in this state for 100 days. 

The total value of property to be attributed to this 
state would be determined as follows: 

Value of property permanently in state: 

Value of mobile property: 100/365 or 
·(.2739) X $4,000,000: · 

Value of leased satellite property used in-state: 
(.40) X $5,000,000: 

Total value of property attributable to state 
including apportionment of 
satellite property: 

Total property factor %: 
$6,095,000/{$305,000,000): 

(ii) The Payroll Factor. 

$3,000,000 

$1,095,600 

$2.000,000 

$6,095.600 

' .0199 

The payroll factor shall be determined in accordance with 
Article IV.14. of the Multistate Tax Compact and Reg.IV.13. and 14. 
promulgated thereunder. 

(iii) The Sales Factor. 

A. In General. Except as modified by these 
regulations, the sales factor shall be determined in accordance 
with Article IV.15. through 17. of the Multistate Tax Compact and 
Reg.IV.15. through 17. promulgated thereunder. 

B. Sales Factor Denominator. 

The denominator of the sales factor shall include 
the total gross receipts derived by the taxpayer from transactions 
and activity in the regular course of its trade or business. 

c. Sales Factor Numerator. 

The numerator of the sales factor shall include all 
gross receipts of the taxpayer from sources within this state, 
including, but not limited to, the following: 

1. Gross receipts derived f.rom the sale of tangible 
personal property, ·including printed materials, delivered or 
shipped to a purchaser in this state. 
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2. Gross receipts derived from business activities 
other than the sale of tangible personal property, including 
advertising revenue, shall be attributed to this state as 
determined b~ the ratio (hereafter "circulation factor'') that the 
purchases and subscriptions of the taxpayer's printed material 
delivered or shipped to purchasers and subscribers in this state 
bears to the total purchases and subscriptions of all of taxpayer's 
printed material everywhere. 

The circulation factor shall be determined by reference to 
the rating statistics as reflected in such sources as Audit Bureau 
of Circulations or other comparable resources, provided that the 
source selected is consistently used from year to year for such 
purpose. If none of the foregoing sources are available, or, if 
available, none is in form or content sufficient for such purposes, 
then the circulation factor shall be determined by the ratio that 
the population of this state bears to the population of the United 
States, as reflected in the most current population data published 
by the u.s. Bureau of Census for all states. ~~ 
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Audit Bureau of Circulations 
900 North Meacham Road, Schaumburg. Illinois 60173-4968 

MAGAZINE 
PUBLISHER'S 
STATEMENT 

ARCHITECTURAL DIGEST 
LOS ANGELES, CALIFORNIA 90036 

AVERAGE PAID CIRCULATION 
For Six Months Ended June 30, 1990 

632,302 
Publisher's Compilation - Subject to Audit 
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I !ill GEOGRAPHIC ANALYSIS OF TOTAL PAID CIRCULATION for the March, 1990 Issue 

Total paid circulation of this issue was 1.64% greater than average total paid circulation for period. 

Single Copy % Ol %of Single Copy %of %ol 
STATE Subs. Sales TOTAL Circ. Po~. STATE Subs. Sales TOTAL Clrc . Po~. 

Maine 0. 0 0 0 ••• 0 •• 1,368 194 1,562 Montana •••• 0 •• 0 . 753 82 835 
New Hampshire . . . . 1,625 197 1,822 Idaho ••• 0 • • •••• • 1,261 81 1,342 
Vermont . . . . . . . . . 881 93 974 Wyoming ...... . . 397 33 430 
Massachusetts . . . . . 13,291 1,939 15,230 Colorado .... . ... . 6,628 1,367 7,995 
Rhode Island . . . . . . 1,865 206 2,071 New Mexico ..... . 2,433 293 2,726 
Connecticut .. . .. .. 10,091 1,101 11 ,192 Arizona • • • •• • 0 •• • 7,762 877 8,639 
NEW ENGLAND 29,121 3,730 32,851 5.58 5.45 Utah • •• 0. 0 ••• •• • 2,242 438 2,680 

New York 44 ,129 7,801 51 ,930 Nevada ... ... .. . . 2,830 391 3,221 . . . . . . . . 
New Jersey . . ... .. 18,171 1,648 19,819 MOUNTAIN 24,306 3,562 27,868 4.73 5.02 
Pennsylvania 0 •• • •• 18,076 2,095 20,171 Alaska .. . . . ...... 871 160 1,031 
MIDDLE ATLANTIC 80,376 11,544 91,920 15.61 16.24 Washington .... .. . 12,096 1,641 13,737 

Ohio 16,093 1,733 17,826 Oregon ..... . . ... 6,223 778 7,001 . . . . . . . . . . . . 
California ......... 118,329 18,206 136,535 Indiana .. ..... . . . 6,601 663 7,264 

Illinois 26,224 3,959 30,183 Hawaii ....... . . . 3,472 611 4,083 
o o o o o o o o I 4 

Michigan . ...... . . 15,176 1,482 16,658 PACIFIC 140,991 21,396 162,387 27.58 14.04 
Wisconsin o o o o o o I 0 5,682 557 6,239 Miscellaneous 0 ••• • 

EAST N. CENTRAL 69,776 8,394 78,170 13.28 18.40 Unclassified ...... . 
Minnesota . .. ... .. 6,189 943 7,132 UNITED STATES 513,653 75,151 588,804 100.00 100.00 
Iowa ....... . . . .. 2,558 241 2,799 U.S. Circ. Percent of 
Missouri . . . . . . . . . 7,160 829 7,989 Grand Total . . . .. . 91.62 
North Dakota .... .. 377 41 418 Poss. & Other Areas 1,462 2.231 3,693 0.57 
South Dakota ...... 475 35 510 U.S. & POSS., etc. 515,115 77,382 592,497 92.19 
Nebraska . .. . . .. .. 1,850 208 2,058 
Kansas ..... . .. . . 3.838 311 4.149 Canada 
WEST N. CENTRAL 22,447 2,608 25,055 4.26 7.59 Newfoundland • 0 • • • 6 48 54 0.27 2.25 

Delaware ....... . . 1 '148 134 1,282 Nova Scotia ...... • 49 177 226 1.13 3.45 
Maryland ..... .. . . 10,545 1,207 11,752 Prince Edward Island 6 6 0.03 0.50 
District of Columbia 3.717 913 4,630 New Brunswick ... . 23 124 147 0.73 2.80 
Virginia .. . . ..... . 13,033 1,513 14,546 Quebec ......... . 552 2.419 2,971 14.83 25 .81 
West Virginia ..... . 1,112 84 1,196 Ontario ••• 0 ••• 0 • • 2,078 8,510 10,588 52.84 35.96 
North Carolina .. . .. 8,922 1,186 10,108 Manitoba ... . .... . 90 417 507 2.53 4.20 
South Carolina . ... . 3,965 637 4,602 Saskatchewan . ... . 29 239 268 1.34 3.99 
Georgia .. ...... .. 11 ,622 2,378 14,000 Alberta • • • 0 ••••• • 212 1,478 1,690 8.43 9.35 
Florida . . . . . . . . . . 30.118 6,161 36,279 British Columbia . . . . 510 3,067 3,577 17.85 11 .39 

SOUTH ATLANTIC 84,182 14,213 98,395 16.71 16.31 Northwest Territories 4 4 0.02 0.09 
Kentucky ....... . . 4,033 447 4,480 Yukon Territory • • • 0 1 1 0.00 0.21 
Tennessee ....... . 6,875 1,186 8,061 CANADA 3,560 16,479 20,039 100.00 100.00 
Alabama . . . . . . . . . 4,624 847 5,471 Canada Circ. Percent 
Mississippi .. . . .. . 2.236 375 2,611 of Grand Total . .. . 3.12 

EAST S. CENTRAL 17,768 2,855 20,623 3.50 6.47 Foreign 0 0 0 ••••• •• 12,219 15,604 27,823 4.33 
Arkansas . . ...... . 2,393 324 2,717 Unclassified ..... .. 
Louisiana . .. .... . 5.293 759 6,052 Military or Civilian 
Oklahoma ... .... . 4,472 565 5,037 Personnel Overseas 995 1.325 2,320 0.36 
Texas • • ••• • • • 0 • • 32,528 5,201 37.729 GRAND TOTAL 531,889 110,790 642,679 100.00 
WESTS. CENTRAL 44,686 6,849 51,535 8.75 10.48 

We certify that to the best of our knowledge all data set forth in this Publisher's Statement are true and report circulation in accordance 
with Audit Bureau of Circulations' Bylaws and Rules. 04-0065-0 

CHITECTURAL DIGEST, published by Architectural Digest Publishing Corporation, a subsidiary of Knapp Communications Company, 
"::100 Wilshire Blvd., Los Angeles, California 90036 

EVELYN CARLSON CARLA JOHNSON 

General Manager Circulation Director 

Date Signed, July 30, 1990 

Copyright~ . 1990 Audit Bureau of Circulations. All rights reserved . t 



PRINTED AND RELEASED 
BY ABC JANUARY. 1991 

Audit Bureau 
of Circulations 

AUDIT REPORT: Newspapf::i 
DEMOCRAT & CHRONICLE 
(Morning, Saturday Morning & Sunday) 
TIMES-UNION (Evening) 
Rochester (Monroe County), New York 

TafAL AVERAGE PAID CIRCULATION FOR 53 WEEKS ENDED JULY 1,1990: 

Combined Morning Evening Saturday 
lA. TOTAL AVERAGE PAID CIRCULATION (BY Daily (Mon. to Fri.\ (Mon. to Fri.) Morning 

INDMDUALS AND FOR DESIGNATED RECIPIENTS): 215,781 129,459 86,322 203,950 

lB. TOTAL AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) 
BY ZONES: 
(Sec Par. 1 E for description of area) 

CITY ZONE Occupied 
Population Households 

1980 Census: 623,173 229,655 
#12-31-89 Estimate: 619,900 239,400 

Carriers not filing lists with publisher. See Pars. ll (b) & (c) ..... 113,695 64,386 49,309 119,442 
Single Copy Sales o "o •• 0 •• o o o 0 ... 0 o o 0 o 0 0 I 0 ao o • o + o 0 •• 0 • o o o o 48,082 26,083 21,999 25,420 
Mai.l Subscriptions .. . ... .. .. .• . . .................... .. ... 12 8 4 8 
School-Single Copy/Sub criptions, See Par. ll(d) ... . .. . . . ... . 1,052 1,025 27 1 
Employee Copies, See P<tr. 11 (e) .... . ... . .. .. .... .. .. ... ... 327 146 181 133 

TOTAL CITY ZONE ... .. .. . . .. . ... ..... .. ....... 0 .. ...... 163,168 91,648 71,520 145,004 

RETAIL TRADING ZONE Occupied 
Population Households 

1980 Census: 468,811 153,135 
#12-31-89 Estimate 500,200 175,400 

Carriers not filing lists with. publisher 0 ......... ........ .. . .... 36,070 25,319 10,751 44,190 
Single Copy Sales ............................... .. ...... 12,382 8,624 3,758 ll,046 
Mail Subscriptions ......................... ... .... .. ..... 27 27 25 
School-Single Copy/Subscriptions, Sec Par. ll(d) ........ . ..... 770 767 3 

TOTAL RETAIL TRADING ZONE ........... ..... . ........ 49,249 34,737 14,512 55,261 

TOTAL CITY & RETAIL TRADING ZONES ... ... ...... ... . 212,417 126,385 86,032 200,265 

Occupied 
Population Households 

1980 Census: 1,091,984 382,790 
# 12-31-89 Estimate: 1,120,100 414,800 

ALL OTHER 

Single Copy Sales and Carriers not filing lists with publisher .. .. 2,854 2,720 134 3,311 
Mail Subscriptions .............. ...... ...... . ... . ... ..... 510 354 156 374 

TOTAL ALL OTHER e • o o o o o • • o o • o • o o • • o • • o o o o o o o oo o o •• • • 3,364 3,074 290 3,685 

TOTAL AVERAGE PAID CIRCULATION (BY 
INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) . . ... . 215,781 129,459 86,322 203,95q 

IC. THIRD PARrY (BULK) SALES: 
Hotels, Motels- Availabk for guests ... .. ... ........ . .. ... .. 150 107 43 235 
Restaurants- Available for patrons ......... . .. . . ...... . . ... . 90 84 6 85 
School Copies - From non-school funds provided directly 
to the newspaper .................... . ....... ... .... . ..... 55 38 17 2 

TCJTAL AVERAGE THIRD PARTY (BULK) SALES .... . ...... 295 229 66 322 

#S&MM Estimate. See Par. ll(a). 

Sunday 
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CITY AND RETAIL TRADING ZONES I ROCHESTER, NEW YORK 

Scale: 1 inch • 15 miles 

Numbers shown are Zip Codes 

Map not intended to show circulation coverage. 

See Paragraph 3 for distribution breai<down. 
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For detailed description of areas on this map, 

see Paragraph 1 E of Audit Report. 
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COUNTY BOUNDARIES 

ROCHESTER CORPORATE LIMITS 

BALANCE OF ABC CITY ZONE 

ABC RETAIL TRADING ZONE 

..t\ Audit Bureau of Circulations Schaumburg, Illinois C433·R86 



lD. METROPOLITAN STATISTICAL AREA - COUNTY OF PUBLICATION: 

Answer optional and not made. 

lE. CITY AND RETAIL TRADING ZONES: 

CITY ZONEls the corporate limits of Rochester, towns of Brighton, Chili, Gates, Greece, Henrietta, Ironde­
quoit , Penfield, Perinton, Pittsford and Webster, in Monroe County, New York. 

RETAIL TRADING ZONE includes, with exception of City Zone, counties of Monroe, Genesee, Livingston, 
Ontario, Orleans, Wayne, Wyoming and Yates. 

2. AVERAGE PAID CIRCULATION (BY INDMDUALS AND FOR DESIGNATED RECIPIENTS) IN 
NEWSPAPER DESIGNATED 1\'IARKET: 

Answer optional and not made. 

AUDIT STATEMENT 

There was no adjustment made in the average paid circulation as shown in the Publisher's Statements for the period 
audited. 

AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY QUARTERS 
for the previous three years and period covered by this report. 

6-30-86 to 
9-29-86 to 
12-29-86 to 
3-30-87 to 
6-29-87 to 
9-28-87 to 

12-28-87 to 

3-28-88 to 
6-27-88 to 
9-26-88 to 
12-26-88 to 
3-27-89 to 
6-26-89 to 
9-25-89 to 
1-1-90 to 
4-2-90 to 

Combined Saturday 
Daily Morning Evening Morning 

9-28-86 227~963 128,658 99,305 188,023 
12-28-86 225,431 127,169 98,262 187,787 
3-29-87 219,044 122,394 96,650 185,942 
6-28-87 222,782 125,465 97,317 187,532 
9-27-87 225,104 128,402 96,702 186,332 

12-27-87 222,694 127,626 ' 95,068 193,128 
3-27-88 214,825 123,029 91,796 200,246 
6-26-88 218,487 125,673 92,814 203,549 
9-25-88 221,804 129,564 92,240 203,783 

12-25-88 221,847 129,518 92,329 205,868 
3-26-89 214,650 125,922 88,728 199,828 
6-25-89 214,280 126,358 87,922 203,866 
9-24-89 216,348 129,394 86,954 204,225 

12-31-89 218,007 130,875 87,132 204,754 
4-1-90 214,200 127,799 86,401 202,724 
7-1-90 214,563 129,744 84,819 204,037 

(Democrat & Chronicle (Morning, Saturday Morning & Sunday), 
Times-Union (Evening), Rochester, NY, Page #3) 

Sunday 

256,898 
259,371 
257,548 
259,893 
258,735 
261,345 
255,928 
258,437 
257,719 
261,769 
255 ,570 
259,248 
255,089 
260,169 
258,692 
259,679 



3. At.IUAL ONE-DAY (;ROSS mSTRinUTION AND ABC-ESTIMATED I'AID CIRCULATION AVERAGES BY COUNTIES: 

Morning, May 21, 1990; Evening, May 21, 1990; Saturday Morning, May 26, 1990; Sund<ly, May 20, 1990. 

Occupied Households- #12-31-H9 S&MM Estimate. 

The listing below gives gross distribution for one day only and is greater or less than the average paid for the period covered by this report by the following percentages: 

Morning Evening Combined Daily Saturday Morning Sunday 

City Zone I . 77% greater 13.29% greater 6.H2% greater 2.74% greater 5.11% greater 
Retail Trading Zone 5.23% greater 12.27% greater 7.30% greater 6.07% greater 7.04% greater 
All Other 10.67% gre;ller 3.79% less 9.42% greater 18.53% greater 13.66% greater 
GRAND TOTAL 2.91% greater 13.05% greater 6.97% greater 3.93% greater 5.99% greater 

The "Average Estimated P<1id Circulation" or "Adjusted" figures appearing in this paragraph have heen arrived at by relating the gross distribution figures reported to the appropriate 
percentages shown above. 

Morning Evening Combined Daily Saturday Morning Sunday 
~ OCCUPIED Actual Average Actual Average Actual Average Actual Average Actual Average 

State HOUSEHOLDS Gross Est. Paid Gross Est. Paid Gross Est. Paid Gross Est. Paid Gross E<it. Paid 
County # 12-31-89 Estimate Dist. Circ."' Dis!. Circ. * Dist. Circ."' Dist. Circ. * Dis!. Circ. • 

NEW YORK 

MONROE 269,700 101,873 99,825 87,974 77,712 189,847 177,537 165,876 160,938 199,751 189,654 
ALLEGANY 17,900 352 318 352 318 4fi7 394 1,157 1,018 
CATTARAUGUS 30,200 27 24 27 24 30 25 52 46 
CAYUGA 28,900 87 79 87 79 106 89 239 210 
CHEMUNG 34,300 575 50() 
ERIE 362,300 95 86 95 86 116 98 208 183 
GENESEE 21,500 2,194 2,085 596 531 2,790 2,616 3,004 2,832 5,101 4,765 
LIVINGSTON 20,400 6,294 5,981 2,603 2,318 8,897 8,299 8,967 8,454 12,489 11,668 
ONONDAGA 174,300 86 78 86 78 126 106 314 276 
ONTARIO 33,9011 6,850 6,510 1,889 1,683 8,739 8,193 11,575 10,91J 19,093 17,838 
ORLEANS 14,400 1,918 1,823 617 550 2,535 2,373 2,620 2,470 4,386 4,098 
SENECA 11,900 824 744 14 15 838 759 942 795 1,719 1,512 
STEUBEN 36,600 1,621 1,465 102 106 1,723 1,571 1,991 1,680 3,949 3,474 
WARREN 21,300 200 169 401 353 
WAYNE 32,300 8,535 8,111 3,554 3,165 12,089 11 ,276 12,933 12,193 19,146 17,887 
WYOMING 13,900 856 813 30 27 H86 840 1,007 949 1,712 1,599 

(Democrat & Chronicle (Morning, Saturday Morning & Sunday), Times-Union (Evening), Rochester, NY, Page #4) 



f' ~ 
o-:.· . , 

YATES 
Miscellaneous 
Counties 

TOTAL IN 
NEW YORK STATE 

All Other 

GRAND TOTAL 

X,700 1,302 

174 

133,0XX 

136 

133,224 

t ~ '· . 

1,237 52 46 

157 XI X4 

129,33(, 97,512 S6,237 

123 X2 X5 

129,459 97,594 86,322 

1.354 1,2S3 1,608 I ,516 2,X05 2,621 

255 241 217 IH3 424 37:l 

230,(100 215,573 211,7X5 203,804 273,521 25H,OX1 

21X 20H 173 146 37~ 327 

230,XIS 215,781 211,958 203,950 273,892 258,408 

#S&MM Estimute. County population and occupied household estimates appearing in AUC reports ure obtained from Sales und Marketing Management's 'Survey of Buying 
Power'. Estimates for AUC dcrined newspaper markets ami areas below the county level arc projections bused upon 'Survey of Buying l'owcr' estimates. 

• Arrived at by relating actual gniss distribution figures to uvcrage paid circulation for the period covered by this report. 

(Democrat & Chronicle (Morning, Suturday Morning & Sunday), Times-Union (Evening), Rochester, NY, Puge #5) 



4. NET PRESS RUN AND ADJUSTED PAID CIRCULATION BY EDITIONS: 
Adjusted Paid Circulation• 

Net Sales Retail 
Press Date Issue Press Release Total City Trading All 
Time Printed Date Run See Note Paid Zone Zone Other 

Morning Issue for Tuesday, June 12, 1990. 

12:20 AM 6-12 6-12 32,067 c 29,429 26,486 2,943 
1:30AM 6-12 6-12 80,410 A-C 73,796 64,940 8,118 738 
3:26AM 6-12 6-12 28,585 A 26,234 26,234 

Total 141,062 129,459 91,174 34,604 3;681 

Evening Issue for Tuesday, June 12, 1990. 

10:09 AM 6-12 6-12 24,927 A-C 23,800 18,564 5,236 
12:02 PM 6-12 6-12 24,730 A-C 23,613 19,363 3,778 472 
12:54 PM 6-12 6-12 32,420 A-C 30,955 25,383 4,953 619 
2:57PM 6-12 6-12 8,330 A-C 7,954 7,715 239 

Total 90,407 86,322 71,025 14,206 1,091 

Saturday Morning Issue for June 6, 1990. 

12:35 AM 6-9 6-9 46,300 c 43,884 39,934 3,950 
1:44AM 6-9 6-9 168,880 A-C 160,066 142,459 16,007 1,600 

Total 215 ,180 203,950 142,459 55,941 5,550 

Sunday Issue for June 10, 1990. 

10:17 PM 6-9 6-10 59,542 c 55,279 46,987 8,292 
12:33 AM 6-10 6-10 218,795 A-C 203,129 166,566 36,563 

Total 278,337 258,408 166,566 83,550 8,292 

For publisher's policy in respect to advertising carried, See Par. ll(f). 
NOTE: A- Immediate sales release in City. C- Sales release on arrival at destination in Retail Trading Zone and All 
Other. 

"'The adjusted paid circulation figures have been calculated by projecting the net press run information against the 
averages in Pars. 1A & lB. 

5. AVERAGE UNPAID DISTRIBUTION: 

Arrears ........ . . ... . .. . . ... . . .... . . . . . . . .... . . . 
Advertisers, Agencies ......... ...... . . . . . . . .. . . . .. . 

Combined 
Daily 

Morning Evening 
(Mon.toFri.) (Mon.toFri.) 

Saturday 
Morning Sunday 

Complimentary, Sample, Service . . . . . . . . . . . . . . . . . . . . 1,429 992 437 1,892 2,339 
---------------------------------------

Total . ...... . ...... . . .......... ........ ........ 1,429 992 437 1,892 2,339 

6. WERE RETURNS ACCEPTED OR ALLOWANCES MADE FOR UNDELIVERED, LEFTOVER AND 
UNSOLD COPIES? 

Fully returnable. 

The allowances for returns, undetivered, leftover and unsold copies for period covered by this report were found 
to have been: in the City Zone, Morning 3.64%, Evening 4.19o/c, Saturday Morning 2.27%, Sunday 3.33%; in the 
Retail 'Ii'ading Zone, Morning 4.45%, Evening 6.71%, Saturday Morning 3.55%, Sunday 3.95%; in All Other, 
Morning 11.13%, Evening 11.04%, Saturday Morning 10.19%, Sunday 9.93%. 

These percentages are based on the gross figures and have been deducted, leaving paid circulation shown in Par. 1. 

(Democrat & Chronicle (Morning, Saturday Morning & Sunday), 
· Times-Union (Evening), Rochester, NY, Page #25) 



ANALYSIS OF CARRIER AND MAIL SUBSCRIPTION SALES INEW AND RENEWAL) 
For Period Covered by this Report 

7. PREMIUM, COMBINATION, SPECIAL OFFERS, CLUBS AND INSURANCE: 
None of record, except as indicated: 

Term Ordered Misc. 
1 Mo. 3 Mos. 6 Mos. 1 Yr. Periods 

(e) Special reduced prices, See Par. lO(b) .. . M 
E 
s 
Sat M & S 
M 
E 
Sat M 
s 

14,673 
3,303 

11,553 
11,288 

652 
354 

1,186 
1,079 
1, 792* 

30* 
1* 
8* 

*This figure does not represent the total number of subscriptions received, but represents the average number of copies 
served during this report period on School-Single Copy/Subscriptions sold at the price(s) shown in Par. IO(b). 

8. (a) CONTESTS INVOLVING SUBSCRIPTION CONTRACT: None of record. 

(b) CONTESTS NOT INVOLVING SUBSCRIPTION CONTRACT: None of record. 

9. ARREARS AS AT MAY 21, 1990 FOR MAIL; JULY 1, 1990 FOR BALANCE: 

CITY ZONE RETAIL TRADING ZONE ALL OTHER 
Single Single Single 

M,E, Copy Copy Copy 
Sat M & S Carriers Accounts Mail Carriers Accounts Mail Carriers Accounts Mail 

Arrears under 
3 months 0.197i 7.49o/c None None 3.02% None None 0.13o/c 6.82% 

10. PRICES: 

(a) Basic Prices: By Mail By Carrier 
1 Yr. 6 Mos. 3 Mos . 1 Mo. 1 Yr. 6 Mos. 3 Mos. 1 Mo. 1 Wk. 

CITY ZONE: 

M, E & S ...... $415.30 $207.65 $104.65 $234.80 $117.40 $59.15 $4.55 
M & S ......... 275.60 137.80 68.90 158.60 79.30 39.65 3.05 
E & S ......... 243.70 121.85 61.75 169.30 84.65 42.95 3.2.5 
M only ........ 171.60 85.80 42.90 93.60 46.80 23.40 1.80 
E only ......... 139.70 69.85 35.75 76.20 38.10 19.50 1.50 
Weekend only .. 135.90 67.95 34.25 
S only ......... 104.00 52.00 26.00 93.10* 46.55"' 23.45* 1.75 
*Includes Holidays as appropriate. 

RETAIL TRADING ZONE: By Mail and Carrier, same as City Zone. 

ALL OTHER: By Mail and Carrier, same as City Zone. 

Bv Motor Route Single Copy 
CITY ZONE, RETAIL TRADING ZONE AND ALL OTHER: 

1 Yr. 6 Mos. 3 Mo~. 1 Mo. 1 Wk. 

M, E& S ...... $263.10 $131.55 $66.30 $5.10 
M & S ......... 174.20 87.10 43.55 3.35 
E & S ......... 182.30 91.15 46.30 3.50 
M only ........ 109.20 54.60 27.30 2.10 
E only ........ 88.90 44.45 22.75 1. 75 
Sat M only .... 
S only ......... 93.40 46.70 23.55 1.75 
(a) City Zone; (c) All Other. 

(Democrat & Chronicle (Morning, Saturday Morning & Sunday), 
Times-Union (Evening), Rochester, NY, Page #26) 
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Audit Bur~au 
ot Circulations I Newspaper Publisher's Statement 

Subject to audit by AudH Bure1u of Clrcul1tlons, 900 N. Meacham Road, Schaumburg, IL 60173-4968 

FOR 26 WEEKS EN~ED SEPTEMBER 30, 1990 

USA TODAY (Morning) 
Washington, District of Columbia 

1A. AVERAGE PAID CIRCULATION (BY INDIVIDUALS 
AND FOR DESIGNATED RECIPIENTS): 

Morning 
(Mon. to Thurs.) 

1,347,450 

1B. AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED 
RECIPIENTS): 

Carrier Delivery office collect system, 
See Pars. 11 (a) & (b) ................. ......... . 144,902 
Carriers filing lists with publisher . ............... . 15,288 
Carriers not filing lists with publisher ... ... ... .... . 46,769 
Single Copy Sales ......... .. .......... . ....... . 854,219 
Mail Subscriptions ............................ . 243,242 
School-Single Copy/Subscriptions, See Par. 11 (c) ... . 27,569 
Employee Copies, See Par. 11 (d) ................. . 2,508 
Group (Subscriptions by Businesses for Designated 

Friday 
Morning 

1,748,218 

144,380 
15,235 
46,606 

1,269,991 
242,469 
14,164 
2,513 

Employees), See Par. 11(e) .................... .. 
----------~~~------~~-------

12,953 12,860 

TOTAL AVERAGE PAID CIRCULATION (BY 
INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) ... . 1,347,450 1,748,218 

Days Omitted from Averages .................... . None None 

AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY QUARTERS: 
April 2 to July 1, 1990 .. . .. .. .. .. . .. .. .. . . .. . . .. 1,350,477 1,699,331 
July 2 to September 30, 1990 . . . . . . . . . . . . . . . . . . . . 1,344,365 1,797,104 

1 C. THIRD PARTY (BULK) SALES: 

Airlines - Available for passengers ... .......... . . 
Businesses - Available for employees ..... .. ..... . 
Hotels, Motels - Available for guests . ...... ... .. . 
Restaurants - Available for patrons .............. . 
Other .... ............... ... .... ... ... . ....... _________ ---=..:::..:...:....:.. ________ ......:....::...:....::...._ ____ _ 

TOTAL AVERAGE THIRD PARTY (BULK) SALES ....... . 
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3. PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY STATES BASED ON SEPTEMBER 25, 1990 IS~UE : 

Total paid circulation of this issue was 2.87% greater than average for period. 

Single Copy 
STATE Subs. Sales TOTAL 

Maine . . .. . .. • .. . .. . • . • 1,516 4,152 5.668 
New Hampshire .. .. . • .. .. .. 2.261 6,856 9,117 
Vermont . . . . . . . . . • . . . • . . • 959 3.905 4,864 
Massachusetts . . . • • . . . . . 6.684 23.138 29.822 
Rhode Island • • .. .. .. .. . • 1,173 4,390 5,563 

"loot 
Paid 

Connecticut • • . . . ....•..•• --:-::7-'-:, 1,.,4.,.5 --:2,1-'-:.4,49,...-.....,2.,;8.'='59""'4,---....,...,:-:-
NEW ENGLAND 19,738 &3.890 83.128 6.03 

New York .. .. . .. . .. .. 21,837 51 .322 73.159 
New Jersey . .. • .. .. .. • .. . 12.499 24 .382 36.881 
Pennsylvania 28.555 63.528 92.083 
MIDDLE ATLANTIC 62 .891 139,232 202,123 1U8 

Ohio .............. .. . .. 34,494 64 ,316 98.810 
Indiana . ... .. . . ... .... . . 13 .602 21 .516 35,118 
Illinois . .. .. .. .. 16.732 36,075 52.807 
Michigan. 10 .668 25 ,787 36.455 
Wosconsin . .. .. . • .. 8.748 21 .106 29.854 

EAST N. CENTRAL 84,244 168,800 253,044 11.211 
Minnesota 8.224 12.560 20.784 
Iowa . . .. .. . .. . .. . .. 3.784 7.572 11 .356 
Missouri ,. . . . . • • • • • • • • . . . 13,279 17 ,488 30.767 
Nonh Dakota .. .. . .. .. .. .. .. 1.294 1.725 3,019 
South Dakota .. .. . .. .. . .. .. • 1,811 2,155 3,966 
Nebraska. . .. . .. .. .. .. .. .. . 3,029 4,677 7,706 
Kansas . 7,960 8,997 16.957 

WEST N. CENTRAL 39,311 55.114 94,555 6.82 
Delaware ..... .. . . . . . • . . . 2.730 3,364 6.094 
Mar)'land . .. .. . .. • .. • .. .. 9,381 23 .1 35 32.516 
District of Columbia . ..... ... 3.019 10,1 34 13.153 
Virginia . . 14,892 33,934 48.826 
West Virginia 3.429 8.773 12.202 
Nonh Carolina ..... . . ....... 14.053 29,744 43 ,797 
South Carolina ... . . • . . • . . . . . 4,459 i5.757 20.216 
Georgia ... 15.345 31.578 46.923 
Florida ... 34 .270 63.758 98.028 

SOUTH ATLANTIC 101.578 220.177 321,755 23.21 

llngla Copy 
STATE lub1. Iaiii TOTAL 

Kentucky. .. . .. ............. 6.457 10,038 16,495 
Tennessee. ................. 14 ,885 24,537 39.422 
Alabama.. ............... 9,163 16,172 25 ,335 

%01 
Paid 

Mississippi . . .. . .. .. ...... ·---.,::-::4~. 9:,:875 ---:-.:6~, 1:-:-7~1 --:1:-:"1.:..:. 1~56:----=-= 
EAST S. CENTRAL 35,410 511,111 12.408 6.67 

Arkansas . .. .. .. . .... • .. 2,059 3.825 5,884 
Louisiana . . . • . . . . . . . • . . • • • 6.570 16.873 23.443 
Oklahoma .. ....... .... ..... 3,438 9.262 12,700 
Texas . . .. ... ....... . .. . ... ·---.,:::18:-':.3;-:;1:=-6 --:3:::1-:. ~:-:;:=-3 --:50~, 1:=59:-----=-= 
WESTS. CENTRAL 30,313 11.103 12.188 6.85 

Montana .. . .. .. .. .. .. .. • .. . 782 1.726 2.508 
IdahO . .. .. • .. . .. . .. .. .. . .. 1.204 2.451 3.655 
Wyoming .. . • .. .. .. .. .. • .. 955 2,871 3.826 
Colorado .... . • . . . . . . . . • • • 4.825 10.466 15.291 
New Mexico .. .. .. • .. .. .. • . 557 5.549 6.106 
Arizona . .. .. .. • .. . .. .. 11.823 21,488 33,311 
Utah . .. . .. • .. .. . .. .. . 2.543 6.236 8,779 
Nevada .. . .. ............. ··---,::-::3:-':. 988:=--:1:-:0~.6:,:99::---:1::-::4"-:,68~7 ---::-=-:-

MOUNTAIN 28,1177 111,418 II. 183 6.36 
Alaska .... . .. • .. .. . • .. . .. . 592 722 1.314 
Washington .. • .. .. . • .. . .. .. 7,159 14,750 21.909 
Oregon .. .................. 3,870 7,778 11 .648 
Califomla . .. .. .. . • .. • .. .. .. 31,497 71,095 102.592 
Hawaii . . ....... . . . .... _ .... _=-:8;-:;1::-3--:::-::5:-":,5:0::3-:-2 --:-:::6~,34=5 -~-=-= 

PACIFIC 43.131 H,877 143,808 10.37 
Miscellaneous ..... ......... . 
Unclassified . .. . . .......... ·.....,..,..,...:-::--=,..,.,~__,..,~'='-""""'.,.....,...,. 

UNITED STATES U4,313 127,357 1,371,170 111.95 
Poss & Other Areas ......... ---:-~~53::--:-::-:1~, 4,.:.76::-:-=::-:1.:.::,5~29=---=-=-0 -=-=-11 
U.S. & POSS., IIC. . • . . . . . . U4,3811 121.833 1 ,373,111 H .OI -

Canada ... .. .. . .. . .. .. .. . . 28 6.558 6,586 0.48 
Mexico . .. .. .. .. .. .. .. .. • 3.236 3.236 0.23 
Foreign . ... .. .............. 24 2.989 3,013 0.22 
Unclassified . .. ........... .. 
Mllital)' or Civilian 

Personnel Oversea.s ..... . 76 76 (1 

GRAND TOTAL 444,4114 1141,118 1,318,110 10t, 

PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY STATES BASED ON SEPTEMBER 28, 1990 ISSUE: 
Paid circulation of this issue was 3.37% greater than average for period. 

Single Copy 
STATE Subs. Sales TOTAL 

Maine . .. • .. .. . .. 1,540 5,302 6.842 
New Hampshire . . . .......... 2.289 8.854 11 .143 
Vermont . .. . .. .. . .. . • .. .. 948 5,832 6,780 
Massachusetts .. ... .. .. .. 6.722 31 ,469 38.191 
Rhode Island . 1,214 5.676 6,890 

%of 
Paid 

Connecticut • .. . .. .. . • .. 7,122 27,865 34.987 
NEW ENGLAND - 1-::9-'-:.8:::-35::----::cl.,-4,-:c99:-::8--,1 0:-:4-:, 8""'33::----:5'"'. 8:-:-0 

New York . 21.652 72.781 94 ,433 
New Jersey 12,453 32.144 44,597 
Pennsylvania 28 .588 87.166 115 .754 
MIDDLE ATLANTIC 62 ,693 192,091 25084 14.10 

OhiO . .. .. .. .. .. 34 .290 89,925 124 ,215 
Indiana . 13.738 31,605 45 ,343 
Illinois . . . . . . . . . . . . 16.670 52,016 68.686 
Michigan . 10,838 37,380 48.21 8 
Wisconsin . 8.788 28.757 37,545 

EAST N. CENTRAL 84 ,324 239 ,683 324,007 17.93 
Minnesota 8,277 19,109 27 ,386 
Iowa . 3.840 1 i .224 15.064 
MISSouri . . 13,309 25 ,475 38,784 
Nonh Dakota .. 1.329 3.085 4,414 
South Dakota 1.848 3.957 5,805 
Nebraska 3.091 7.660 10,751 
Kansas 7. 995 13.206 21 .201 

WEST N. CENTRAL 39,689 83.716 123,405 6.83 
Delaware 2.610 4.550 7,160 
Maryland . . . 9.405 30,771 40 ,176 
D1stnct ol Columbia 2.964 11 ,404 14 .368 
Virgima 15.074 47.182 62 .256 
West Virginia 3.484 11 ,972 15 ,456 
North Carolina 14 .273 43.939 56.212 
South Carolma 4,612 22.455 27.067 
Georgia 15.059 41 ,433 56 .492 
Flonda . 34 071 112.227 146.298 

SOUTH ATLANTIC 101.552 325,933 427 ,485 23.65 

STATE 

Kentucky. . . .. .. .. ........ . 
Tennessee . ...... ........ .. 
Alabama .. . .. • . .. .. 
Mississippi .. .. • .. . ..• 

EAST S. CENTRAL 
Arkansas .. . . . . .. • ....... 
Louisiana . . .. . ...... .. 
Oklahoma ... .. . ... .. 
Texas .............. . ••• 

WEST S. CENTRAL 
Montana. 
Idaho .. .. .. .. .... 
Wyoming . 
Colorado . . •••••. ..... ••••• 
New Mexico 
Arizona . 
Utah . .. 
Nevada . 
MOUNTAIN 

Alaska .. .. 
Washmgton . 
Oregon .. 
California .. . .. . .. . 
Hawaii . .. . 

PACIFIC 
Miscellaneous .. . . ..••.••• . 
Unclassified ...... . 

UNITED STATES 
Poss & Other Areas 
U.S. & POSS., etc . ....... . 

Canada . . • .. . 
Mexico 
Foreign . 
Unclassified . . . . . . . . . . . . .• 
Military or Civilian 

Personnel Overseas 
GRAND lUTAL 

Single Copy 
Sub1. Saln 

6,545 
14 ,897 
9,615 
4,755 

35,812 
2,112 
6,670 
3.633 

18.974 
31 ,389 

836 
1.232 

994 
4,882 

586 
11 ,748 
2,618 
3.944 

26,840 
630 

7,214 
3.891 

31 .643 
841 

44,219 

446,353 
52 

446,405 
28 

19 

83 

15,243 
36,419 
23.797 
9.824 

8!1.283 
6.126 
17.~8 
12.978 
48 ,841 
85,7113 

3.042 
4, 767 
4,426 

15,133 
9.222 

32.677 
9,938 

15.741 
94,941 

1,577 
23.715 . 
13 .531 
97 ,304 
10,531 

148,658 

1 ,33!1, 101 
2,489 

1.341 ,590 
9.577 
5.610 
3,902 

TOTAL 

21,788 
51,316 
33,412 
14,579 

121,095 
8.238 

24 ,518 
16,611 
67,815 

117,182 
3,878 
5.999 
5,420 

20.015 
9,808 

44.425 
12.556 
19,685 

121,786 
2,207 

30.929 
17 ,422 

128.947 
11,372 

190,877 

1,785,4U 
2.541 

1,787,995 
9,605 
5.610 
3,921 

83 
446,535 1 ,360,67!1 1,807,214 

%DI 
Paid 

11.70 

6.48 

11.74 

10.56 

98.79 
0 14 

98 .9' 
0 
0-
0 22 . 

0 01 
100.00 



4. NET PRESS RUN AND PAID CIRCULATION BY EDITIONS: 

Net Net 
Press Date Issue Press Total* Press Date Issue Press Total* 

. Time Printed Date Run Paid Time Printed Date Run Paid 
Morning Issue for Tuesday, September 11, 1990. Morning Issue for Tuesday, September 11, 1990. 
Harrison, NY Melbourne, FL · 

11:51 PM 9-10 9-11 53,326 32,942 11:49 PM 9-10 9-11 44,402 27,429 
2:28AM 9-11 9-11 34,364 21.228 2:25AM 9-11 9-11 8,626 5,329 

87,690 54,170 53,028 32,758 

Nyack, NY Miramar, FL 
11:53 PM 9-10 9-11 35,189 21,738 11:54 PM 9-10 9-11 23,709 14,646 
2:33AM 9-11 9-11 14,559 8,994 2:30AM 9-11 9-11 15.008 9.271 

49,748 30,732 38,717 23,917 

Batavia, NY Port Huron, Ml 
11:54 PM 9-10 9-11 42,118 26,018 1.1:50 PM 9-10 9-11 54,009 33,363 
2:44AM 9-11 9-11 16,285 10.060 2:32AM 9-11 9-11 12,415 7,669 

58,403 36,078 66,424 41,032 

Bridgewater, NJ Mansfield, OH 
11:55 PM 9-10 9-11 48,187 29,767 11:48 PM 9-10 9-11 48,086 29,705 
2:54AM 9-11 9-11 19,568 12,088 2:37AM 9-11 9-11 39.077 24,139 

67,755 41,855 87,163 53,844 

Lansdale, PA Greensboro, NC 
11:50 PM 9-10 9-11 41,862 25,860 11:54 PM 9-10 9-11 44,627 27,568 
2:50AM 9-11 9-11 14,247 8,801 2:40AM 9-11 9-11 16.356 10.104 

56,109 34,661 60,983 37,672 

~entum, PA Richmond, IN 
-':00 AM 9-11 9-11 50,094 30,945 10:52 PM 9-10 9-11 56,808 35,093 
2:38AM 9-11 9-11 29.029 17,932 2:01AM 9-11 9-11 31.511 19,466 

79,123 48,877 88,319 54,559 

Springfield, VA Kankakee, IL 
11:52 PM 9-10 9-11 95,250 58,835 10:53 PM 9-10 9-11 53,689 33,166 
2:39AM 9-11 9-11 54.719 33.802 1:37AM 9-11 9-11 21.968 13.571 

149,969 92,637 75,657 46,737 

Norwood, MA Chicago, IL 
11:51 PM 9-10 9-11 66,881 41,315 10:51 PM 9-10 9-11 43,850 27,088 
2:28AM 9-11 9-11 40.839 25.228 1:29AM 9-11 9-11 37,949 23.443 

107,720 66,543 81,799 50,531 

Columbia, SC St. Cloud, MN 

11:54 PM 9-10 9-11 37,152 22,950 10:53 PM 9-10 9-11 42,836 26,461 

2:32AM 9-11 9-11 11.603 7.168 2:05AM 9-11 9-11 15.181 9.378 
48,755 30,118 58,017 35,839 

Atlanta, GA Farmer's Branch, TX 

11:50 PM 9-10 9-11 44,789 27,668 10:53 PM 9-10 9-11 39,745 24,552 
2:52AM 9-11 9-11 17.138 10.587 1:32AM 9-11 9-11 31.272 19.318 

61,927 38,255 71,017 43,870 

Gainesville, GA Hattiesburg, MS 

11:58 PM 9-10 9-11 22,752 14,055 10:53 PM 9-10 ' 9-11 42,681 26,366 
2:29AM 9-11 9-11 11.574 7.150 1:50AM 9-11 9-11 15.489 9.568 

34,326 21,205 58,170 35,934 

. ·Myers, FL Nashville, TN 
11:50 PM 9-10 9-11 29,536 18,246 10:51 PM 9-10 9-11 55,673 34,391 

1:53AM 9-11 9-11 15.656 9.671 
71,329 44,062 
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Net Net 
Press Date Issue Press Total* Press Date Issue Press Total• 
Time Printed Date Run Paid Time Printed Date Run Paid 

Morning Issue for Tuesday, September 11, 1990. Morning Issue for Tuesday, September 11, 1990. 
Pasadena, TX Chandler, AZ 
10:50 PM 9-10 9-11 24,406 15,077 8:51 PM 9-10 9-11 23,580 14,566 
1:28AM 9-11 9-11 22,915 14,156 11:27 PM 9-10 9-11 34,642 21,400 

47,321 29,233 58,222 35,966 
Lawrence, KS San Bernardino, CA 
10:53 PM 9-10 9-11 39,276 24,262 8:53PM 9-10 9-11 63,394 39,161 
1:29AM 9-11 9-11 21,647 13,372 11:34 PM 9-10 9-11 47,606 29,408 

60,923 37,634 111,000 68,569 
St. louis, MO Olympia, WA 
10:50 PM 9-10 9-11 28,207 17,425 8:54PM 9-10 9-11 34,346 21,217 
1:26AM 9-11 9-11 22,979 14,195 11 :39 PM 9-10 9-11 35,845 22,143 

51' 186 31,620 70,191 43,360 
Ft. Collins, CO San Rafael , CA 
9:53PM 9-10 9-11 19,123 11,813 8:53PM 9-10 9-11 24,989 15,437 

12:39 AM 9-11 9-11 18,753 11,584 11:30 PM 9-10 9-11 50,482 31,185 
37,876 23,397 75,471 46,622 

Salt lake City, UT Total 2,181 ,259 1 ,347,450 
9:51 PM 9-10 9-11 13,865 8,565 

12:27 AM 9-11 9-11 13,520 8,352 
27,385 16,917 

Morning Issue for Friday, September 14, 1990. Morning Issue for Friday, September 14, 1990. 
Harrison, NY Norwood, MA 
11:30 PM 9-13 9-14 62,954 38,890 11 :30 PM 9-13 9-14 82,267 50,820 
2:00AM 9-14 9-14 42,542 26,280 2:02AM 9-14 9-14 53,244 32,891 

105,496 65,170 135,511 83,711 
Nyack, NY Columbia, SC 
11:25 PM 9-13 9-14 40,696 25,140 11 :35 PM 9-13 9-14 38,110 23,542 
2:12AM 9-14 9-14 16,995 10,499 2:37AM 9-14 9-14 29,651 18,317 

57,691 35,639 67,761 41,859 
Batavia, NY Atlanta, GA 
11:24 PM 9-13 9-14 53,068 32,783 11 :30 PM 9-13 9-14 51 ,411 31 '759 
2:48AM 9-14 9-14 20,970 12,954 2:16AM 9-14 9-14 34,840 21,522 

74,038 45,737 86,251 53,281 
Bridgewater, NJ Gainesville, GA 
11:34 PM 9-13 9-14 54,550 33,698 11 :35 PM 9-13 9-14 29,869 18,451 
2:33AM 9-14 9-14 28,459 17,580 2:02AM 9-14 9-14 14,896 9,202 

83,009 51,278 44,765 27,653 
lansdale, PA Ft. Myers, Fl 
11:30 PM 9-13 9-14 42,916 26,511 11:27 PM 9-13 9-14 37,233 23,001 
2:45AM 9-14 9-14 23,615 14,588 Melbourne, Fl 

66,531 41,099 11 :21 PM 9-13 9-14 56,983 35,201 
Tarentum, PA 2:14AM 9-14 9-14 13,793 8,521 
11:35 PM 9-13 9-14 41 ,349 25,543 70,776 43,722 
2:04AM 9-14 9-14 61,480 37,979 Miramar, Fl 

102,829 63,522 11 :30 PM 9-13 9-14 29,678 18,333 
Springfield, VA 2:00AM 9-14 9-14 25,809 15,943 
11:26 PM 9-13 9-14 98,732 60,993 55,487 34,276 
2:07AM 9-14 9-14 86,249 53,280 

184,981 114,273 



Net Net 
Press Date Issue Press Total* Press Date Issue Press Total* 
Time Printed Date Run Paid Time Printed Date Run Paid 

Morning Issue for Friday, September 14, 1990. Morning Issue for Friday, September 14, 1990. 
Port Huron, Ml Pasadena, TX 
11:26 PM 9-13 9-14 44,817 27,686 10:27 PM 9-13 9-14 31,049 19,180 
2:10AM 9-14 9-14 37,810 23,357 1:25AM 9-14 9-14 28,147 17,388 

82,627 51,043 59,196 36,568 
Mansfield, OH Lawrence, KS 
11:20 PM 9-13 9-14 71,032 43,880 10:25 PM 9-13 9-14 41,207 25,455 
2:01AM 9-14 9-14 42,652 26,348 1:12AM 9-14 9-14 40,167 24,813 

113,684 70,228 81,374 50,268 
Greensboro, NC St. Louis, MO 
11:26 PM 9-13 9-14 52,017 32,133 10:26 PM 9-13 9-14 38,614 23,854 
2:10AM 9-14 9-14 32,032 19,788 1:01 AM 9-14 9-14 28,935 17,874 

84,049 51,921 67,549 41,728 
Richmond, IN Ft. Collins, CO 
10:24 PM 9-13 9-14 58,647 36,229 9:27PM 9-13 9-14 28,502 17,607 
1:51AM 9-14 9-14 54,918 33,925 12:03 AM 9-14 9-14 23,317 14,404 

113,565 70,154 51,819 32,011 
Kankakee, IL Salt Lake City, UT 
10:28 PM 9-13 9-14 56,804 35,090 9:28PM 9-13 9-14 22,481 13,888 
1:08AM 9-14 9-14 45,667 28,211 11 :56 PM 9-13 9-14 18,010 11,126 

102,471 63,301 40,491 25,014 
Chicago, IL Chandler, AZ. 
10:25 PM 9-13 9-14 42,074 25,991 8:25PM 9-13 9-14 34,908 21,564 
12:54 AM 9-14 9-14 59,839 36,965 11 :02 PM 9-13 9-14 46,023 28,431 

101,913 62,956 80,931 49,995 
St. Cloud, MN San Bernardino, CA 
10:27 PM 9-13 9-14 43,954 27,152 8:33PM 9-13 9-14 65,128 40,233 
1:41AM 9-14 9-14 32,680 20,188 11 :31 PM 9-13 9-14 79,636 49,195 

76,634 47,340 144,764 89,428 
Farmer's Branch, TX Olympia, WA 
10:25 PM 9-13 9-14 50,358 31,108 8:26PM 9-13 9-14 51,702 31,939 
12:46 AM 9-14 9-14 32,595 20,135 11:43 PM 9-13 9-14 49,955 30,860 

82,953 51,243 101,657 62,799 
Hattiesburg, MS San Rafael, CA 
10:30 PM 9-13 9-14 37,773 23,334 8:27PM 9-13 9-14 30,456 18,814 
1:35AM 9-14 9-14 37,691 23,283 10:58 PM 9-13 9-14 67,076 41,436 

75 ,464 46,617 97,532 60,250 
Nashville, TN Total 2,829,9931,748,218 
10:32 PM 9-13 9-14 45,378 28,032 
1:25AM 9-14 9-14 53.583 33,101 

98,961 61,133 

For publisher's policy in respect to advertising carried, See Par. 11(f). 

* The paid circulation figures have been calculated by projecting the net press run information against the averages in 
Pars. 1A & 18. 



4. NET PRESS RUN AND PAID CIRCULATION BY EDITIONS: 

See Page 178(b). 

5. AVERAGE UNPAID DISTRIBUTION: 
Morning Friday 

(Mon. to Thu.) Morning 
Arrears . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2, 765 2, 765 
Advertisers, Agencies . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,947 6,926 
Complimentary, Sample. Service . . . . . . . . . . . . . . . . . . 25,048 25,254 

---------------------------
Total .. . . . . . . . .. .. . .. .. .. . . . .. .. . .. . . . .. . . .. . . .. . 33,760 34,945 

6. (a) RETURNS POLICY: 
Fully returnable. 

(b) Were these deducted, so that only paid is shown in Par. 1? Yes. 

ANALYSIS OF CARRIER & MAIL SUBSCRIPTION SALES (New & Renewal) 
7. PREMIUM, COMBINATION, SPECIAL OFFERS, CLUBS AND INSURANCE: 

(a) With premium and special offers, See Par. 11 (g) M 
(c) With premium only, See Par. 11 (h) .... . ... . .. M 
(d) In combination with outside publications only, 

See Par. 11(i) ............................. M 
(e) Special reduced prices, See Par. 10(b) . ........ M 

M (Mon. to 
Thurs.) 
Fri M 

Term Ordered 
13 Wks . 26 Wks. 
12,204 5,994 

313 

322 
207,885 29,223 

52 Wks. 
10,682 

36,275 

Misc. 
Periods 

306 
103 

3,313 
18,043 

27,569* 
14,164. 

*This figure does not represent the total number of subscriptions received, but represents the average number of 
copies served during this statement period on School-Single Copy/Subscriptions sold at the price(s) shown in Par. 10(b). 

8. (a) CONTESTS INVOLVING SUBSCRIPTION CONTRACT: 
(b) CONTESTS NOT INVOLVING SUBSCRIPTION CONTRACT: 

9. ARREARS UNDER THREE MONTHS: (See Audit Report) 

10. PRICES: 
(a) Basic Prices: By Mail- U.S. & Poss. 

52 Wks. 26 Wks. 13 Wks. 

M . . . . . . . . . . . . $130.00 $65.00 $32.50 

M . .. ... .. . .. . 

By Carrier- U.S. 
52 Wks. 26 Wks. 13 Wks. 

$130.00 $65.00 $32 .50 

Single Copy 

50¢ 

None 
See Par. 11(j) 

(b) Special reduced prices: To schools for classroom use 25¢ per copy. To teachers , students and libraries at 30¢ per 
copy. Special otters to renewals and non-subscribers: 75%, 80%, 85% and 90% of basic prices for various terms of 
duration. 50% to 90% of basic prices for 13 week subscriptions, 50% to 85% of basic prices for 26 week subscriptions 
and 50% to 75% of basic prices for 52 week subscriptions were offered to renewals and non-subscribers . Special offer to 
Direct Mail Agent renewals , 13 weeks $25.95, 26 weeks $49.95 and 52 weeks $92 .50. To employees of Gannett Co ., Inc. 
and Gannett member newspapers. 50% of basic prices . Special combined rates to subscribers of Florida TODAY and USA 
TODAY in combination, $3 .50 , $3 .75 per week; to subscribers of the Fort Myers News Press and USA TODAY in 
combination, $3.37 per week. 

(c) Prices higher than basic: Rates to Canada and other foreign countries handled individually. 
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Washington, District of Columbia 

TOTAL AVERAGE PAID CIRCULATION FOR 53 WEEKS ENDED APRIL 1, 1990: 

lA. TOTAL AVERAGE PAID CIRCULATION (BY 
INDIVIDUALS AND FOR DESIGNATED RECIPIENTS): 

Morning 
(Mon. to Thurs.) 

1,355,745 

Morning 
(Fri. only) 

1,715,976 

lB. TOTAL AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS): 

Carrier Delivery office collect system, S.ee Pars. ll(a) & (b) 150,550 150,108 
Carriers not filing lists with publisher ................. . 72,788 72,583 
Single Copy Sales ................................. . 827,592 1,211,903 
Mail Subscriptions ................................ . 248,125 247,783 
School-Single Copy/Subscriptions, See Par. 11 (c) ....... . 43,480 20,248 
Employee Copies, See Par. ll(d) .................... . 2,434 2,429 
Group (Subscriptions by Businesses for Designated 
Employees), See Par. ll(e) ......................... . 10,776 10,922 

-------------------------------------
TOTAL AVERAGE PAID CIRCULATION (BY 
INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) 1,355,745 1,715,976 

lC. THIRD PARIY (BULK) SALES: 

Airlines - Available for passengers ................ . . . 15,114 19,197 
Businesses - Available for employees ................ . 6,096 7,136 
Hotels, Motels - Available for guests .............. . . . 279,430 289,168 
Restaurants - Available for patrons .................. . 4,686 5,207 
Other ....................... . ............... . ... . 48,612 61,225 

TOTAL AVERAGE THIRD PARTY (BULK) SALES . .... 353,938 381,933 

AUDIT STATEMENT 

The difference shown in average paid circulation in comparing this report with the Publisher's Statements for the period 
audited is Morning (Mon. to Thurs.) 626 copies per issue deduction and Morning (Fri. only) 920 copies per issue deduction. 



AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY QUARTERS 
for the previous three years and period covered by this report. 

Morning Morning Morning 
(Mon. to Thurs.) (Fri. only) (Mon. to Fri.) 

3-31-86 to 6-29-86 1,138,831 
6-30-86 to 9-28-86 1,171,841 
9-29-86 to 12-28-86 1,258,637 
12-29-86 to 3-29-87 1,317,516 
3-30-87 to 6-28-87 1,335,748 
6-29-87 to 9-27-87 1,285,357 
9-28-87 to 12-27-87 1,308,323 
12-28-87 to 3-27-88 1,354,248 
3-28-88 to 6-26-88 1,324,152 
6-27-88 to 9-25-88 1,334,864 
9-26-88 to 12-25-88 1,325,059 1,644,460 
12-26-88 to 3-26-89 1,344,413 1,675,621 
3-27-89 to 6-25-89 1,339,616 1,641,490 
6-26-89 to 9-24-89 1,309,851 1,719,998 
9-25-89 to 12-31-89 1,372,667 1,739,766 
1-1-90 to 4-1-90 1,400,275 1,764,479 

(USA Today (Morning), Washington, DC, Page #2) 



3. ACTUAL ONE-DAY NET PAID CIRCULATION AND ABC-ADJUSTED PAID CIRCULATION BY COUNTIES: 

Morning, January 29, 1990; Friday Morning, February 2, 1990. 

Occupied Households- #12-31-88 S&MM Estimate. 

NGfE: Total paid circulation of the January 29, 1990 issue was 7.44% greater than the Monday to Thursday average paid circulation for the 52 week period ended April I, 1990. Total 
paid circulation of the February 2, 1990 issue was 0.67% less than the Friday average paid circulation of the same period. 

"*BALANCE IN STATE" is comprised of the circulation in counties receiving less than 25 copies which is not identified with the towns, townships or minor civil divisions listed. 

Morning Friday Morning 
Stale OCCUPIED Single Net Paid Adjusted Single Net Paid Adjusted 
County IIOUSEIIOLDS I lome Copy Circ. Paid I lome Copy Circ. Paid 
Town # 12-31-88 Estimate Delivery Sales lbtal Total Delivery Sales Total Total 

ALABAMA 
AUTAUGA 12,700 61 175 236 220 68 282 350 352 
BALDWIN 35,700 426 S09 1,235 1,149 434 1,094 1,528 1,53S 
BARBOUR 9,300 39 94 133 124 40 153 193 194 
BULLOCK 3,400 25 25 23 28 28 28 
BUTLER 8,000 28 108 136 127 2!-i 135 163 164 
CALIIOUN 45,200 158 765 923 859 159 992 I, 151 I, 158 
CIIAMHERS 14,600 26 59 BS 79 29 74 103 104 
CIIEROKEE 7,300 16 47 63 59 16 77 93 94 
CJJILTON 12,900 10 54 64 60 II 87 98 99 
CLARKE 9,500 42 42 39 43 43 43 
CLEBURNE 5,100 6 26 32 30 5 33 38 38 
COFFEE 15,100 106 117 223 208 113 169 282 284 
COLBERT 21,100 42 201 243 226 46 322 368 370 
CONECUII 5,500 II 25 36 34 II 47 58 58 
COVINGTON 14,600 25 106 131 122 25 IM 189 llJO 
CULLMAN 25,400 50 228 278 259 55 302 357 359 
DALE 16,800 83 235 318 296 87 338 425 427 
DALLAS 1 x,tmo Yl HI 172 160 97 174 271 273 
DE KALB 21,400 70 105 \75 163 73 187 260 262 
ELMORE 17,200 7:'. 73 68 80 80 XI 
ESCAMBIA 12,700 34 119 153 142 37 142 17lJ 180 
LTOWAII Jl), 700 120 2lJH 418 381) 128 46X 5% (J()(I 

fii:NEVA 1),200 21) 2Y 27 Jl Jl Jl 
IIENRY 'i ,(1()0 22 .B 55 51 n 55 78 7!) 

(liSA 'liHiay (Mo1ning), Washington, DC, Page # J) 



Morning Friday Morning 
State OCCUPIED Single Net Paid Adjusted Single Net Paid Adjusted 
County JIOUSEHOLDS I lome Copy Circ. Paid Home Copy Circ. Paid 
Town # 12-31-HS Estimate Delivery Sales Total Total Delivery Sales Total Total 

ALABAMA (Cont'd} 
IIOUSTON 31,600 172 469 641 597 182 524 706 711 
JACKSON 19,600 40 87 127 118 38 204 242 244 
JEFFERSON 266,500 1, 791 3,408 5,199 4,839 1,242 3,419 4,661 4,693 
LAUDERDALE 32,400 217 297 514 478 221 397 618 622 
LEE 32,500 352 777 · t, 129 1,051 1,415 875 2,290 2,306 
LIMESTONE 18,500 tOO 315 415 386 106 353 459 462 
MACON 8,800 63 134 197 183 66 160 226 228 
MADISON 92,000 1,185 2,169 3,354. 3,122 1,208 2,487 3,695 3,720 
MARENGO 8,600 32 32 30 37 37 37 
MARSHALL 28,400 73 173 246 229 84 287 371 374 
MOBILE 143,400 1,664 1,538 3,202 2,980 1,682 2,063 3,745 3,770 
MONROE 8,000 18 56 74 69 19 75 94 95 
MONTGOMERY 81,400 992 1,443_ 2,435 2,266 502 2,122 2,624 2,642 
MORGAN 38,000 403 472 875 814 412 592 1,004 1,0ll 
PIKE 10,500 65 108 173 161 6~ 182 250 252 
RANDOLPJI 7,500 16 9 25 23 20 66 86 87 
RUSSELL 18,800 26 63 89 83 30 113 143 144 
STCLAIR 17,700 26 48 74 69 31 63 94 95 
SHELBY 31,000 219 212 431 401 817 213 1,030 1,037 
TALLADEGA 27,100 64 261 325 302 66 249 315 317 
TALLAPOOSA 15,100 50 152 202 188 56 206 262 264 
TUSCALOOSA 54,500 317 890 1,207 I, 123 226 1,159 1,385 1,394 
WALKER 26,400 30 124 154 143 29 182 211 212 
*BALANCE IN STATE 242 4 246 229 259 6 265 2(,7 

TOTAL IN ALABAMA 9,750 16,894 2fl,644 24,798 10,483 21,292 31,775 31,990 

ALASKA 
ANCIIORAGE 83,000 130 405 535 498 157 876 1,033 1,040 
FAIRBANKS NOI(J'II STAR 24,800 160 125 2H5 265 161 286 447 450 
JUNEAU 9,500 31 112 143 133 37 135 172 173 
KENAI PENINSULA 15,300 27 27 25 31 31 31 
KODIAK ISLAND 4,600 31 31 29 35 35 35 
MATANUSKA-SUSITNA 13,700 20 14 34 32 21 15 36 36 
NORfll SLOPE I ,200 II 15 26 24 
PRINCE-WALES-KETCIIJKAN 1,500 15 14 29 27 

(USA "li.>day (Morning), Washington, DC, P:.Jgc #4) 



MARSHALL 14,900 71) 238 317 295 80 249 329 331 
MERCER 27,100 73 233 306 285 78 321 399 . 402 
MINERAL 10,400 20 107 127 118 21 110 131 132 
MINGO 12,500 26 26 26 
MONONGALIA 29,200 401 920 1,321 1,229 415 1,143 1,558 1,569 
MORGAN 4,500 36 36 33 37 37 37 
NICHOLAS 10,500 14 25 39 36 15 29 44 44 
01110 23,300 258 545 803 747 262 602 864 870 
PLEASANTS 2,900 15 19 34 32 15 24 39 39 
POCAHONTAS 3,700 14 72 86 80 14 164 178 179 
PRESTON 11,200 43 20 63 59 45 23 68 61} 
PUTNAM 16,200 24 334 358 333 24 439 463 466 
RALEIGH 32,100 68 401 469 437 74 507 581 585 
RANDOLPH 10,400 35 153 188 175 38 164 202 203 
RITCIIIE 4,500 22 11 33 31 23 11 34 34 
TAYLOR 6,000 27 44 71 66 27 44 71 72 
TUCKER 3,400 4 69 73 68 4 79 83 84 
UPSIIUR 8,800 23 144 167 155 27 146 173 174 
WAYNE 16,800 51 132 183 170 52 189 241 243 
WETZEL 7,800 32 248 280 261 33 255 288 290 
WOOD 36,200 410 666 1,076 1,001 436 838 1,274 1,283 
*BALANCE IN STATE 174 4 178 166 174 8 182 183 

TOTAL IN WEST VIRGINIA 3,651 9,164 12,815 11,927 3,803 10,712 14,515 14,613 

WISCONSIN 
ASIILAND 6,400 54 54 50 60 60 60 
BARRON 15,700 90 98 188 175 94 125 219 220 
BAYFIELD 5,500 37 108 145 135 38 128 166 167 
BROWN 72,000 466 770 1,236 1,150 473 941 1,414 1,424 
BUFFALO 5,500 29 29 27 29 29 29 
BURNETT 5,400 30 30 28 29 29 29 
CALUMET 12,500 45 5 50 47 45 9 54 54 
CJIIPPEWA 19,100 150 165 315 21J3 153 163 316 318 
CLARK 12,000 42 42 39 41 41 41 
COLUMBIA 18,000 62 18 80 74 64 18 82 83 
CRAWFORD 6,000 19 36 55 51 21 44 65 65 
DANE 141,600 637 2,001 2,638 2,455 666 2,959 3,625 3,650 
DODGE 26,800 73 ISO 223 207 78 186 264 266 
DOOR I 0,800 57 122 179 167 61 155 216 218 
DOUGLAS 16,400 68 194 262 244 72 276 348 350 
DUNN 12,200 65 129 194 181 64 126 I!JO I !J I 

(USA 'li1day (Morning), Washington, DC, Page #5!J) 



Morning Friday Morning 
Stale OCCUPIED Single Net Paid Adjusted Single Net Paid Adjusted 
County IIOUSEHOLDS I lome Copy Circ. Paid I lome Copy Circ. Paid 
Town # 12-31-88 Estimate Delivery Sales Total Total Delivery Sales Total Total 

WISCONSIN {Cont'd} 
EAU CLAIRE 31,700 394 797 I, 191 1,108 402 819 1,221 1,229 
FOND DULAC 32,400 116 431 547 509 123 449 572 576 
GRANT 17,900 45 73 118 110 45 103 148 149 
GREEN 12,200 51 228 279 260 50 256 306 308 
GREEN LAKE 7,500 29 33 62 58 31 40 71 72 
IRON 2,700 5 46 51 47 5 66 71 72 
JEFFERSON 25,100 88 163 251 234 92 182 274 276 
JUNEAU 8,600 21 105 126 117 23 128 151 152 
KENOSHA 44,500 120 512 632 588 117 521 638 642 
KEWAUNEE 6,9{)() 24 53 77 72 25 67 92 93 
LA CROSSE 36,200 353 766 l, 119 I ,041 364 890 1,254 1,262 
LINCOLN 11,000 10 519 529 492 9 688 697 702 
MANITOWOC 30,100 72 310 382 356 85 359 444 447 
MARA'rJION 41,300 239 466 705 656 245 537 782 787 
MARINETrE 16,100 79 66 145 135 78 106 184 1!~5 

MARQUElTE 5,600 35 35 33 36 36 36 
MILWAUKEE 377,300 1,642 5,966 7,608 7,080 1,664 6,399 8,063 8, liS 
MONROE 13,600 39 191 230 214 40 287 327 329 
OCONTO 11,900 34 51 85 79 34 71 105 106 
ONEIDA 13,000 57 74 131 122 61 104 165 166 
OUTAGAMIE 50,200 269 779 1,048 975 286 891 1,177 1,185 
OZAUKEE 25,600 256 352 608 566 266 378 644 648 
PIERCE II ,500 62 96 158 147 67 113 180 181 
POLK 13,300 61 49 110 102 61 46 107 108 
PORTAGE 20,300 58 338 396 369 59 457 516 520 
PRICE 6,300 28 36 64 60 31 52 83 84 
RACINE 64,800 180 698 878 817 193 766 959 966 
ROCK 51,900 319 903 1,222 1,137 324 879 1,203 1,211 
RUSK 5,800 32 3 35 33 34 3 37 37 
ST. CROIX 17,100 87 133 220 205 90 166 256 258 
SAUK 17,lJOO 54 308 362 337 57 439 496 499 
SAWYER 5,600 80 56 136 127 82 96 178 179 
SIIAWANO 14,200 45 411 91 85 45 75 120 120 
SIIEBOYGAN 3X,400 IS6 543 729 678 194 532 726 7JO 
TAYLOR 6,600 27 27 25 29 29 2lJ 
TREMPEAI .EAU 9,600 52 l) Ill 57 54 7 61 61 

(lJSA li.1day (Morning), Washington, DC, Page #60) 



VERNON 10,200 31 2lJ 60 56 31 44 75 76 
VILAS 7,600 37 50 H7 HI 38 71 J(ll) 110 
WALWORTII 27,700 200 402 602 561 206 457 663 668 
WASIIBURN 5,:-!00 41 29 70 65 41 39 so HI 
WASIIINGTON 31,600 ISO llJS 378 352 192 225 417 420 
WAUKESIIA I 03,000 1,047 1,353 2,400 2,234 I ,On I 1,545 2,606 2,624 
WAUPACA 16,700 58 78 136 127 59 106 165 166 
WINNEUAGO 53,300 334 574 908 845 342 605 947 lJ54 
WOOD 29,700 76 338 414 385 81 528 609 613 
*IJALANCE IN STATE 12l) 8 137 127 143 10 153 154 

TOTAL IN WISCONSIN 9,306 22,054 31,360 29,187 9,583 25,732 35,315 35,554 

WYOMING 
ALBANY 12,100 112 147 259 241 123 179 302 304 
CAMPUELL II ,800 49 201 250 233 57 326 383 386 
CARBON 65,000 25 137 162 151 26 215 241 243 
CONVERSE 4,600 41 49 90 84 42 82 124 125 
rREMONT 12,400 45 168 213 198 48 172 220 221 
GOSIIEN 5,100 12 IS 27 25 12 25 37 37 
IIOT SPRINGS 2,200 6 22 28 26 6 30 36 36 
JOIINSON 2,600 9 38 47 44 l) 47 56 56 
LARAMIE 2!), 900 185 321 506 471 198 523 721 726 
LINCOLN 5,300 34 46 80 75 36 47 83 84 
NATRONA 25,600 206 428 634 5!)0 215 523 738 743 
PARK 9,000 45 ll3 158 147 46 181 227 229 
PLA'HE 4,200 13 47 60 56 13 84 !)7 98 
SHERIDAN 10,100 23 108 131 122 25 168 193 194 
SlJBLElTE 2,000 22 30 52 48 26 41 67 67 
SWEETWATER 15,ll00 71 487 558 519 72 447 519 522 
TETON 5, 100 23 522 545 507 25 663 6l'l8 693 
UINTA 6,600 32 108 140 130 36 186 222 223 
*BALANCE IN STATE 64 13 77 72 70 22 lJ2 93 

TOTAL IN WYOMING 1,017 3,000 4,017 3,739 1,085 3,961 5,046 5,mm 

TOTAL IN UNITED STATES 472,778 968,799 1,441,577 1,341, 70 I 486,724 1,198,195 I ,6H4,lJI9 I ,6lJ6,33lJ 

(liSA 'Jl1day (Morning), Washinglon, DC, Page #61) 



Morning Friday Morning 
Stale OCCUPIED Single Nel Paid Adjusted Single Net Paid Adjusted 
County IIOUSEIIOLDS I lome Copy Circ. Paid I lome Copy Circ. Paid 
Town # 12-JI-!\X Estimate Delivery Sales lbtal Total Delivc1y Sales Total Total 

-
PUERro RICO 

SANJUAN 16 1,542 1,558 I ,450 15 2,227 2,242 2,257 
UNDER 25 COPIES 28 28 26 29 29 29 

TOTAL IN PUERTO RICO 44 1,542 1,586 1,476 44 2,227 2,271 2,21)6 

CANADA 
UNDER 25 COPIES 30 6,851 6,881 6,404 30 !\,569 !\,599 8,657 

ME~!CO 
UNDER 25 COPIES 3,381 3,381 3,147 5,020 5,020 5,054 

FOREIGN COUNTRIES 
UNDER 25 COPIES 119 J, 123 3,242 3,017 124 3,491 3,615 3,640 

GRAND TOTAL 472,971 983,696 1,456,667 1,355,745 4H6,922 1,217,502 1,704,424 1,715,976 

(USA 'Ji,day (Morning), Washinglon, DC, Page #62) 



4. NET PRESS RUN AND ADJUSTED PAID CIRCULATION BY EDITIONS: See Par. 11( f) 

Net 
Press Date Issue Press Total* 
Time Printed Date Run Paid 

Morning Issue for Tuesday, March 6, 1990. 

HARRISON, NY 
11:46 PM 3-5 3-6 61,228 36,576 
2:17AM 3-6 3-6 40,034 23,915 

Total 101,262 60,491 

NYACK, NY 
11:41 PM 3-5 3-6 37,532 22,420 
2:10AM 3-6 3-6 13,827 8,260 

Total 51,359 30,680 

BATAVIA, NY 
11:43 PM 3-5 3-6 40,179 24,002 
2:12AM 3-6 3-6 15,370 9,181 

Total 55,549 33,183 

BRIDGEWATER, NJ 
11:45 PM 3-5 3-6 41,404 24,733 
2:29AM 3-6 3-6 28,011 16,733 

Total 69,415 41,466 

LANSDALE, PA 
11:39 PM 3-5 3-6 28,577 17,071 
2:15AM 3-6 3-6 31,116 18,588 

Total 59,693 35,659 

TAREN11JM, PA 
11:41 PM 3-5 3-6 58,126 34,723 
2:25AM 3-6 3-6 24,716 14,764 

Total 82,842 49,487 

SPRINGFIELD, VA 
11:50 PM 3-5 3-6 103,788 62,000 
2:16AM 3-6 3-6 35,758 21,361 

Total 139,546 83,361 

NORWOOD, MA 
11:42 PM 3-5 3-6 59,291 35,418 
2:12AM 3-6 3-6 31,501 18,818 

Total 90,792 54,236 

COLUMBIA, SC 
11:47 PM 3-5 3-6 37,031 22,121 
2:11AM 3-6 3-6 11,455 6,843 

Total 48,486 28,964 

ATLANTA, GA 
11:42 PM 3-5 3-6 46,717 27,907 
2:19AM 3-6 3-6 18,355 10,965 

Total 65,072 38,872 

GAINESVILLE, GA 
11:41 PM 3-5 3-6 21,156 12,638 
2:08AM 3-6 3-6 11,159 6,666 

Total 32,315 19,304 

(USA Today (Morning), Washington, DC, Page #63) 



Net 
Press Date Issue Press Total• 
Time Printed Date Run Paid 

Morning Issue for Tuesday, March 6, 1990. 

FT. MYERS, FL 
11:41 PM 3-5 3-6 57,941 34,612 

MELBOURNE, FL 
11:40 PM 3-5 2-6 55,115 32,924 
2:10AM 3-6 3-6 15,956 9,532 

Total 71,071 42,456 

MIRAMAR, FL 
11:45 PM 3-5 3-6 36,429 21,762 
2:09AM 3-6 3-6 22,737 13,582 

Total 59,166 35,344 

POIU HURON, MI 
11:43 PM 3-5 3-6 48,818 29,162 
2:11AM 3-6 3-6 12,283 7,338 

Total 61,101 36,500 

MANSFIELD, OH 
11:37 PM 3-5 3-6 56,259 33,607 
2:14AM 3-6 3-6 30,964 18,497 

Total 87,223 52,104 

GREENSBORO, NC 
11:44 PM 3-5 3-6 42,102 25,150 
2:12AM 3-6 3-6 15,851 9,469 

Total 57,953 34,619 

RICHMOND, IN 
11:40 PM 3-5 3-6 50,999 30,465 
2:26AM 3-6 3-6 35,773 21,370 

Total 86,772 51,835 

KANKAKEE, IL 
10:42 PM 3-5 3-6 54,416 32,506 

1:25AM 3-6 3-6 16,543 9,883 
Total 70,959 42,389 

CHICAGO, IL 
10:44 PM 3-5 3-6 48,800 29,152 

1:33AM 3-6 3-6 40,305 24,077 
Total 89,105 53,229 

ST. CLOUD, MN 
10:45 PM 3-5 3-6 40,132 23,974 
1:19AM 3-6 3-6 14,599 8,721 

Total 54,731 32,695 

FARMER'S BRANCH, TX 
10:40 PM 3-5 3-6 34,477 20,595 
1:15AM 3-6 3-6 37,507 22,405 

Total 71,984 43,000 

HATTIESBURG, MS 
10:40 PM 3-5 3-6 35,752 21,357 
1:10AM 3-6 3-6 28,210 16,852 

Total 63,962 38,209 

(USA Today (Morning), Washington, DC, Page #64) 



Net 
Press Date Issue Press 
Time Printed Date Run 

Morning Issue for Tuesday, March 6, 1990. 

NASHVILLE, TN 
10:41 PM 3-5 3-6 52,674 

1:45AM 3-6 3-6 20,609 
Total 73,283 

PASADENA, TX 
10:44 PM 3-5 3-6 28,425 

1:19AM 3-6 3-6 28,164 
Total 56,589 

LAWRENCE, KS 
10:42 PM 3-5 3-6 41,863 
1:14AM 3-6 3-6 24,.561 

Total 66,424 

ST. LOUIS, MO 
10:42 PM 3-5 3-6 29,710 
1:09AM 3-6 3-6 20,353 

Total 50,063 

FT. COLLINS, CO 
9:42PM 3-5 3-6 18,355 

12:10 AM 3-6 3-6 16,999 
Total 35,354 

SALT LAKE CITY, UT 
9:41PM 3-5 3-6 8,555 

12:11 AM 3-6 3-6 12,685 
Total 21,240 

CHANDLER,AZ 
9:44PM 3-5 3-6 25,829 

12:11 AM 3-6 3-6 43,680 
Total 69,509 

SAN BERNARDINO, CA 
8:42PM 3-5 3-6 71,077 

11:26 PM 3-5 3-6 60,470 
Total 131,547 

OLYMPIA, WA 
8:43PM 3-5 3-6 29,799 

11:19 PM 3-5 3-6 29,357 
Total 59,156 

SAN RAFAEL, CA 
8:45PM 3-5 3-6 27,715 

11:15 PM 3-5 3-6 50,350 
Total 78,065 

GRAND TOTAL 2,269,529 

Morning Issue for Friday, March 9, 1990. 

HARRISON, NY 
11:32 PM 3-8 
2:19AM 3-9 

Total 

3-9 
3-9 

75,718 
40,335 

116,053 

Total* 
Paid 

31,466 
12,311 
43,777 

16,980 
16,824 
33,804 

25,008 
14,672 
39,680 

17,748 
12,158 
29,906 

10,965 
10,154 
21,119 

5,110 
7,578 

12,688 

15,429 
26,093 
41,522 

42,459 
36,123 
78,582 

17,801 
17,537 
35,338 

16,556 
30,078 
46,634 

1,355, 745 

47,439 
25,271 
72,710 

(USA Today (Morning), Washington, DC, Page #65) 



Net 
Press Date Issue Press Total'" 
Time Printed Date Run Paid 

Morning Issue for Friday, March 9, 1990. 

NYACK, NY 
11:30 PM 3-8 3-9 32,476 20,347 
2:17AM 3-9 3-9 15,787 9,891 

Total 48,263 30,238 

BATAVIA, NY 
11:22 PM 3-8 3-9 47,303 29,636 
2:38AM 3-9 3-9 19,127 11,984 

Total 66,430 41,620 

BRIDGEWATER, NJ 
11:25 PM 3-8 3-9 49,491 31,008 
2:23AM 3-9 3-9 30,989 19,415 

Total 80,480 50,423 

LANSDALE, PA 
11:22 PM 3-8 3-9 32,964 20,653 
2:44AM 3-9 3-9 33,261 . 20,838 

Total 66,225 41,491 

TARENTIJM, PA 
11:30 PM 3-8 3-9 47,762 29,924 
2:23AM 3-9 3-9 49,390 30,944 

Total 97,152 60,868 

SPRINGFIELD, VA 
11:32 PM 3-8 3-9 98,064 61,439 
2:19AM 3-9 3-9 61,758 38,693 

Total 159,822 100,132 

NORWOOD, MA 
11:25 PM 3-8 3-9 69,642 43,632 
2:07AM 3-9 3-9 37,435 23,454 

Total 107,077 67,086 

COLUMBIA, SC 
11:27 PM 3-8 3-9 50,823 31,842 
2:08AM 3-9 3-9 18,151 11,372 

Total 68,974 43,214 

ATLANTA, GA 
11:30 PM 3-8 3-9 44,259 27,729 
2:19AM 3-9 3-9 39,096 24,495 

Total 83,355 52,224 

GAINESVILLE, GA 
11:25 PM 3-8 3-9 25,526 15,992 
2:08AM 3-9 3-9 14,173 8,880 

Total 39,699 24,872 

IT. MYERS, FL 
11:23 PM 3-8 3-9 70,120 43,932 

MELBOURNE, FL 
11:28 PM 3-8 3-9 64,574 40,457 
2:25AM 3-9 3-9 29,316 18,367 

Total 93,890 58,824 
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Net 
Press Date Issue Press Total* 
Time Printed Date Run Paid 

Morning Issue for Friday, March 9, 1990. 

MIRAMAR, FL 
11:27 PM 3-8 3-9 44,263 27,732 
2:08AM 3-9 3-9 . 34,906 21,869 

Total 79,169 49,601 

PORT HURON, MI 
11:19 PM 3-8 3-9 54,323 34,035 
2:10AM 3-9 3-9 15,856 9,934 

Total 70,179 43,969 

MANSFIELD, OH 
11:21 PM 3-8 3-9 65,792 41,220 
2:16AM 3-9 3-9 37,037 23,205 

Total 102,829 64,425 

GREENSBORO,NC 
11:23 PM 3-8 3-9 52,012 32,587 
2:20AM 3-9 3-9 24,870 15,581 

Total 76,882 48,168 

RICHMOND, IN 
11:21 PM 3-8 3-9 56,104 35,150 
2:31AM 3-9 3-9 50,765 31,806 

Total 106,869 66,956 

KANKAKEE, IL 
10:22 PM 3-8 3-9 63,649 39,878 
1:25AM 3-9 3-9 20,944 13,120 

Total 84,593 52,998 

CHICAGO, IL 
10:23 PM 3-8 3-9 52,000 32,579 

1:21AM 3-9 3-9 39,597 24,809 
Total 91,597 57,388 

ST. CLOUD, MN 
10:25 PM 3-8 3-9 50,450 31,608 
1:42AM 3-9 3-9 18,117 11,350 

Total 68,567 42,958 

FARMER'S BRANCH, TX 
10:25 PM 3-8 3-9 33,218 20,812 
1:14AM 3-9 3-9 50,555 31,674 

Total 83,773 52,486 

HATTIESBURG, MS 
10:22 PM 3-8 3-9 50,881 31,878 
1:35AM 3-9 3-9 25,398 15,912 

Total 76,279 47,790 

NASHVILLE, TN 
10:21 PM 3-8 3-9 61,200 38,343 

1:58AM 3-9 3-9 27,397 17,165 
Total 88,597 55,508 
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Net 
Press Date Issue Press Total* 
Time Printed Date Run Paid 

Morning Issue for Friday, March 9, 1990. 

PASADENA, TX 
10:28 PM 3-8 3-9 32,958 20,649 
1:30AM 3-9 3-9 28,069 17,586 

Total 61,027 38,235 

LAWRENCE, KS 
10:22 PM 3-8 3-9 50,243 31,478 
1:22AM 3-9 3-9 28,271 17,713 

Total 78,514 49,191 

ST. LOUIS, MO 
10:22 PM 3-8 3-9 34,849 21,834 
1:18AM 3-9 3-9 24,767 15,517 

Total 59,616 37,351 

FT. COLLINS, CO 
9:23PM 3-8 3-9 27,722 17,370 

12:19 AM 3-9 3-9 21,230 13,300 
Total 48,952 30,670 

SALT LAKE CITY, UT 
9:30PM 3-8 3-9 13,553 8,491 

12:09 AM 3-9 3-9 18,967 11,884 
Total 32,520 20,375 

CHANDLER,AZ 
9:21PM 3-8 3-9 36,601 22,931 

12:10 AM 3-9 3-9 55,523 34,787 
Total 92,124 57,718 

SAN BERNARDINO, CA 
8:22PM 3-8 3-9 85,013 53,263 

12:16 AM 3-9 3-9 76,415 47,875 
Total 161,428 101,138 

OLYMPIA, WA 
8:25PM 3-8 3-9 39,349 24,653 

11 :19 PM 3-8 3-9 39,336 24,645 
Total 78,685 49,298 

SAN RAFAEL, CA 
8:24PM 3-8 3-9 33,772 21,159 

11:10 PM 3-8 3-9 65,377 40,960 
Total 99,149 62,119 

GRAND TOTAL 2,738,889 1,715,976 

For publisher's policy in respect to advertising carried, See Par. ll(f). 

*The adjusted paid circulation figures have been calculated by projecting the net press run information against the 
averages in Pars. 1A & lB. 
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.5. AVERAGE UNPAID DISTRIBUTION: 

Arrears 
Advertisers, Agencies 
Complimentary, Sample, Service 

Total 

Morning 
(Mon. to Thurs. ) 

5,874 
6,287 

25,302 

37,463 

Morning 
(Fri . only) 

5,893 
8,012 

24,614 

38,519 

6. WERE RETUR..~S ACCEPTED OR ALLOWANCES MADE FOR UNDELIVERED, LEFTOVER A."lD 
UNSOLD COPIES? 

Fully returnable. 

The allowances for returns, undelivered, !'eftover and unsold copies for period covered by this report 
were found to have been: Morning (Mon. to Thurs .) 19.67%; Morning (Fri. only) 21.41%. 

This percentage is based on the gross figure and has been deducted, leaving paid circulation shown in Par. 1. 

ANALYSIS OF CARRIER AND MAIL SUBSCRIPTION SALES (NEW AND RENEWAL) 
For Period Covered by this Report 

7. PREMIUM, COMBINATION, SPECIAL OFFERS, CLUBS AND INSURANCE: 

None of record, except as indicated: 1 Wk. 
(a) With premium and special offer, See Par. ll(g) M 
(c) With premium only, See Par. 11(h) ...... . .... M 
(d) In combination with outside publications · 

only, See Par. ll(i) ..... . ... .... .. .... . .. .. M 
(e) Special reduced prices, See Par. lO(b) ........ M 

M 
Fri M 

TERM ORDERED 
3 Mos. 
40,780 

248 

355 
600,787 

6 Mos. 
21,381 

2 

77,521 

1 Yr. 
9,840 

4 

53,244 

Misc. 
Periods 
18,704 
10,084 

16,712 
98,675 
43,480* 
20,248* 

*This figure does not represent the total number of subscriptions received, but represents the average number of 
copies served during this report period on School-Single Copy/Subscriptions sold at the price( s) shown in Par. lO(b ). 

8. (a) CONTESTS INVOLVING SUBSCRIPTION CONTRACT: None of record. 

(b) CONTESTS NOT INVOLVING SUBSCRIPTION CONTRAcT: See Par. 110). 

9. ARREARS AS OF JANUARY 29, 1990 FOR MAIL; FEBRUARY 2, 1990 FOR BALANCE: 

M 

Arrears under 
3 months 

10. PRICES: 

Carriers 

12.51% 

Single Copy 
Accounts 

20.42% 

By Mail- U.S. & Poss. 
(a) Basic Prices: 52 Wks. 26 Wks. 13 Wks. 

M ........... . $130.00 $65.00 $32.50 

M .. ... .. .... . 

Mail 

None 

By Carrier- U.S. 
52 Wks. 26 Wks. 13 Wks . 

$130.00 $65.00 

Single Copy 

50!l 

$32.50 
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10. PRICES: (Continued) 

(b) Special reduced prices: To schools for classroom use at 25c per copy. To reachers, students and libraries at 30<Z per 
copy. Special offers to renewals and non-subscribers: 75%, 80%, 85% and 90% of basic price for various tenns of 
duration. 50% to 90% of basic prices for 13 week subscriptions, 50% to 85% of basic prices for 26 week subscriptions 
and 50% to 75% of basic prices for 52 week subscriptions were offered to renewals and non-subscribers. Special offer 
to direct mail agent renewals, 13 weeks $25.95: _6 weeks $49.95 and 52 weeks S97 .50. To employees of Gannett Co. 
Jnc. and Gannett member newspaper 50% of ba ic prices. Special combined rate to subscribers of Florida TODAY 
and USA TODAY in combination, 53.50 per week; tO subscribers of rhe Fort Myers News Press and USA TODAY in 
combination, $3.37 per week; to subscrioers of the Jackson Clarion-Ledger and USA TODAY in combination, $3.52 
per week and to subscribers of the Poughkeepsie Journal and USA TODAY in combination, $3.00 per week. 

(c) Higher than basic prices: Rates to Canada and other foreign countries handled individually. 

U. EXPLANATORY: 

Regular publishing days on which no paper was issued: 

Morning (Mon. to Thurs.): May 29, 1989: July 4, 1989; September 4, 1989; November 23, 1989; December 25, 
1989; January 1, 1990. 

Morning (Fri. only): None. 

In accordance with Bureau Rule C 1. 7, the following issue(s) has been eliminated from the averages reported in 
Pars. 1 and 5. The net paid circulation for the issue(s) is as follows: 

November 24, 19.89 Holiday ........ . 
December 12, 1989 Option .... . .... . 
December 13, 1989 Option ......... . 
December 22, 1989 Option . ....... . . 
December 26, 1989 Option . . . ... . . . . 
December 27, 1989 Option ... .. .. . . . 

Par. lB: 

Morning 
(Mon. to Thurs.) 

1,313,232 
1,313,436 

1,224,741 
1,224,367 

Friday 
Morning 

1,534, 745 

1,607,544 

(a) Included in Carrier Delivery office collect system is an average of 2,124 copies per issue, representing copies 
served to subscribers that ordered delivery directly with and were billed by the newspaper and for which payment was 
not received. 

(b) Included in Carrier Delivery office collect system is an average of 159 copies per issue, representing copies 
served in arrears for up to three months on short-term subscriptions. 

(c) School-Single Copy/Subscriptions, averaging 43,480 copies per issue Morning (Mon. to Thurs.) and 20,248 
copies per issue Morning 1 Fri. only), represent copies sold to schools for classroom use at the price(s) shown in Par. 
lO(b), payment being made by Board of Education. 

(d) Employee Copies, averaging 2,434 copies per issue Morning (Mon. to Thurs.) and 2,429 copies per issue 
Morning (Fri. only), represent copies served to employees of the newspaper. 

(e) Group Subscriptions, averaging 10,776 copies per issue Morning (Mon. to Thurs.) and 10,922 copies per issue 
Morning (Fri. only), represent copies sold in quantities of 2 to 500 to individuals and business concerns. 

(f) Par. 4: 
First Edition - (Printed in all plants). For general distribution to subscribers and through dealers, dispatched by 

most convenient truck schedules from plants. 

Second Edition - (Printed in all plants except Fort Myers, FL). Editorial content updated for latest available news. 
for general distribution to subscribers and through dealers, to points where schedules permit later dispatch than first 
edition. 
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10. PRICES: (Continued) 

(b) Special reduced prices: To employees, 67% of basic prices; Morning, 20~ per copy; Evening, 20~ per copy. To 
Clipping Bureau, 90% of basic prices. To other Gannett papers, 50% of basic prices. By Mail to servicemen, Morning, 
Evening or Sunday, 50% of basic prices for a minimum subscription of 3 months. To schools for classroom use, 50% 
of basic prices. TG Sunday only subscribers, 10~ per week discount for 13 week Saturday Morning and Sunday 
conversion with coupons. By Carrier to Sunday only subscribers, Saturday and Sunday $1.85 per week. Special offer, 
to new subscribers and Weekend subscribers, Morning or Evening, 85% of basic prices. To college students and 
professors, 3 months Morning and Sunday, 82% of basic prices; Evening and Sunday, 76% of basic prices. 

11. EXPLANATORY: 

Regular publishing days on which no paper was issued: 

Morning (Mon. to Fri.): None. 
Evening (Mon. to Fri.): July 4, 1989; September 4, 1989; November 23, 1989; December 25, 1989; January 1, 

1990; May 28, 1990. 
Saturday Morning: None. 
Sunday: None. 

In accordance with Bureau Rule C 1.7, the following issue(s) has been eliminated from the averages reported in 
Pars. 1 and 5. The net paid circulation for the issue(s) is as follows: 

Morning 
(Mon. to Fri.) 

July 3, 1989.............. 116,545 
November 24, 1989 . . . . . . . 116,125 
December 24, 1989 ...... . 
December 26, 1989 ....... . 
December 27, 1989 ...... . 
December 28, 1989 ...... . 

122,845 
118,971 
118,650 

Evening 
(Mon. to Fri.) 

89,063 
80,952 

82,700 
81,257 
81,376 

Sunday 

244,026 

Publisher's policy is to serve Saturday/Sunday only and Sunday only subscribers the Morning issue on Holidays 
when no Evening issue is published. The totals net paid circulation for these days was: 

July 14, 1989 ........... . 
September 4, 1989 ....... . 
November 23, 1989 ...... . 
December 25, 1989 ...... . 
January 1, 1990 ......... . 
May 28, 1990 ........... . 

216,233 
215,655 
223,687 
205,668 
214,021 
220,992 

The average total net paid circulation of the Morning issue exclusive of these days was 127,414. 

(a) County population and occupied household estimates appearing in ABC reports are obtained from Sales & 
Marketing Management's 'Survey of Buying Power'. Estimates for ABC defined newspaper markets and areas below 
the county level are projections based upon 'Survey of Buying Power' estimates. 

Par. 1B: 
(b) Included in Carrier Delivery office collect system and Office Prepays is an average of 396 copies per issue 

Morning, 333 copies per issue Evening, 234 copies per issue Saturday Morning, 796 copies per issue Sunday in the 
City Zone; 156 copies per issue Morning, 72 copies per issue Evening, 272 copies per issue Saturday Morning, 306 
copies per issue Sunday in the Retail Trading Zone and 7 copies per issue Morning, 9 copies per issue Saturday 
Morning, 10 copies per issue Sunday tn All Other, representing copies served to subscribers that ordered delivery with 
and were billed by the newspaper and for which payment was not received. 

(c) Included in Carrier Delivery office collect system and Office Prepays is an average of 239 copies per issue 
Morning, 175 copies per issue Evening, 433 copies per issue Saturday Morning and 475 copies per issue Sunday, 
representing copies served in arrears for from one to three months on short term subscriptions. 

(Democrat & Chronicle (Morning, Saturday Morning & Sunday), 
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11. EXPLANATORY: (Continued) 

(d) School-Single Copy/Subscrip!ions , averaging 1,025 copies per 'issue Morn ing, 27 copies per issue Evening, 
1 copy per issue Satu rday Morning, 8 copies per issue Sunday in the City Zone and 767 copies per issue Morning, 
3 copies per issue Evening in the Retail Trading Zone, represent copies sold to schools for classroom use at the price(s) 
shown in Par. lO(b), in most cases payment being made from school funds , in a few cases by students. 

(e) Employees Copies, averaging 146 copies per issue Morning, 181 copies per issue Evening, 133 copies per issue 
Saturday Morning and 42 copies per issue Sunday in the City Zone, represent copies served to employees of the 
newspaper. 

(f) Par. 4: 
General advertising may be purchased in optional combination or separately in the Times-Union (Evening), or the 

weekday Democrat & Chronicle (Morning), or in the Saturday Morning or Sunday Democrat & Chronicle. Combina­
tion prices are for Morning and Evening and Saturday Morning or Sunday. When either combination is purchased, the 
same advertisement will be purchased in each newspaper within a calendar week starting or ending with Sunday. 

(g) A "Lend A Hand" program was conducted on September 8, 1989. Volunteers sold the newspaper on the 
street. The net paid circulation of this program was 130,280 copies for the Morning and 71,036 copies for the Evening. 

To Members of the Audit Bureau of Circulations: 

We have examined the circulation records and other data presented by this publication for the period covered by this 
report. Our examinations were made in accordance with the Bureau's Bylaws and Rules, and included such tests and 
other audit procedures as we considered necessary under the circumstances. 

In our opinion, the total average paid circulation for the period shown is fairly stated in this report, and the other data 
contained in this report are fairly stated in all respects material to average paid circulation. 

Audit Bureau of Circulations 

(Democrat & Chronicle (Morning, Saturday Morning & Sunday) 
Times-Union, Rochester, NY, Page #28 - #153168 - #153169 - 677 - BK- FGB) 

November, 1990 01-3115-0 

Copyright~. 1990 Audit Bureau of Circulations. All rights reserved. 



11. EXPLANATORY: (Continued) 

(g). Par. 7(a): 

Records show the following premiums and special offers were made during this report period: 

A $5.00 rebate check, an $8.00 rebate check, a $5.00 AT&T Gift Certificate, a brass ornament, a cookbook, a set 
of two videos, a knife set, a telephone, a beverage can holder/cooler or a grocery certificate were offered with new 
13-week subscriptions at 90% of basic prices. 

A $10.00 rebate check, a $10.00 AT&T Gift Certificate, a movie poster and comic book, a brass ornament or a 
sports bag were offered with new 26-week subscriptions a·t 85% of basic prices. 

A $15.00 rebate check, a $15.00 AT&T Gift Certificate, a moive poster and comic book or a brass ornament were 
offered with new 52-week subscriptions at 75% of basic prices. 

A special offer was made to guests of Ramada Inns of 90% of 13-week, 85% of 26-week or 75% of 52-week 
subscriptions, plus various amounts of club bonus points for Ramada Inns. 

An autographed baseball signed by Johnny Bench was offered with new, paid 52-week subscriptions at 75% of 
basic prices. 

Grocery certificates, with a value of $10.00 for 13-week subscriptions and $15.00 for 26-week subscriptions, were 
offered with new subscriptions at 90% of basic prices. 

(h) Par. 7(c): 
Records show the following premiums were offered during this report period: 
A discount coupon book, with a value of $15.00, was offered with 10 week subscriptions at basic prices. 
Grocery certificates, with a value of $10.00 for 13-week subscriptions and $15.00 for 26-week subscriptions, were 

offered with new subscriptions at basic prices. An NFL Football Digest, with a value of $2.00, was offered with 
6-week subscriptions at basic prices. 

(i) Par. 7(d): 
USA TODAY was sold in combination with Florida TODAY, Melbourne, Florida, at $3.50 per week; with the 

News Press, Fort Myers, Florida, at $3.37 per week, with the Clarion-Ledger, Jackson, Mississippi, at 53.52 per 
week, and with the Journal, Poughkeepsie, New York, at $3.00 per week. · 

(j) Par. 8(b ): 
. Records show the following contests were conducted during this report period: 

A .. US Open Golf Sweepstakes" was conducted beginning prior to this report period and ending Apri114, 1989. A 
total of $3,200.00 in prizes was awarded. 

A .. Kentud:y Derby Sweepstakes" was conducted beginning April17, 1989 and ending April 28, 1989. A total of 
52,000.00 in prizes was awarded. 

An .. NBA Finals Sweepstakes" was conducted beginning May 1, 1989 and ending May 19, 1989. A total of 
$1,800.00 in prizes was awaded. 

A "PGA Championship Sweepstakes" was conducted beginning May 1, 1989 and ending July 28, 1989. A total of 
52,500.00 in prizes was awarded. 

An "MLB All-Star Fan Balloting Sweepstakes" was conducted beginning May 8, 1989 and ending June 28, 1989. 
A total of 532,500.00 in prizes was awarded. 

A "Hall of Fame Sweepstakes" was conducted beginning June 29, 1989 and ending July 14, 1989. A total cf 
$2,000.00 in prizes was awarded. 

A "License to Kill Sweepstakes" was conducted beginning July 12, 1989 and ending August 15, 1989. A total of 
$35,120.00 in prizes was awarded. 

A "US Open Tennis Sweepstakes" was conducted beginning July 31, 1989 and ending August 25, 1989. A total of 
52,500.00 in prizes was awarded. 

A "Beat the Expert Sweepstakes" was conducted beginning September 18, 1989 and ending December 22, 1989. 
A total of $77,000.00 in prizes was awarded. 

A "World Series Sweepstakes" was conducted beginning prior to this report and ending October 6, 1989. A total 
of 51,020.00 in prizes was awarded. 
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U. EXPLANATORY: (Continued) 

A "Breeders' Cup Sweepstakes" was conducted beginning October 6, 1989 and ending October 27, 1989. A total 
of $1,500.00 was awarded. 

A "Notre Dame vs. SMU Sweepstakes" was conducted beginning October 10, 1989 and ending November 1, 
1989. A total of $1,500.00 was awarded. 

A "Notre Dame vs. Miami Sweepstakes" was conducted beginning November 3, 1989 and ending November 15, 
1989. A total of $3,031.00 in prizes was awarded. 

A "Leonard vs. Duran Sweepstakes" was conducted beginning November 17, 1989 and ending November 29, 
1989. A total of $1,500.00 in prizes was awarded. 

An "Orange Bowl Sweepstakes" was conducted beginning December 1, 1989 and ending December 20, 1989. A 
total of $1,220.00 in prizes was awarded. · 

An "NFUMiller Lite Sweepstakes" was conducted beginning prior to this report period and ending January 17, 
1990. A total of $3,500.00 in prizes was awarded. 

An "NBA All-Star Sweepstakes" was conducted beginning January 10, 1990 and ending January 31, 1990. A total 
of $2,000.00 in prizes was awarded. 

A "Daytona 500 Sweepstakes" was conducted beginning February 1, 1990 and ending February 9, 1990. A total 
of $1,500.00 was awarded. 

A "50,000.00 Shoot-Out Sweepstakes" was conducted beginning February 26, 1990 and ending March 29, 1990. 
A total of $20,800.00 in prizes was awarded. 

To Members of the Audit Bureau of Circulations: 

We have examined the circulation records and other data presented by this publication for the period covered by this 
report. Our examinations were made in accordance with the Bureau's Bylaws and Rules, and included such rests and 
other audit procedures as we considered necessary under the circumstances. 

In our opinion, the total average paid circulation for the period shown is fairly stated in this report, and the other data 
contained in this report are fairly stated in all respects material to average paid circulation. 

Audit Bureau of Circulations 

(USA Today (Morning), Washington, DC, Page #71- #1.53554- 673- RHv!c ) 
January, 1991 01-0696-0 

Copyright© , 1991 Audit Bureau of Circulations . All rights reserved . 



PRINTED AND RELEASED 
BY ABC JANUARY, 1991 

AUDIT REPORT: Newspaper 
THE DETROIT NEWS (Evening) 
DETROIT FREE PRESS (Morning) Audit Bureau­

of flrculatlons THE DETROIT NEWS AND DETROIT 
FREE PRESS (Saturday Morning & Sunday) 
See Pars. ll(a) & (b) 

Detroit (Wayne County), Michigan 

TOI'AL AVERAGE PAJD CIRCULATION FOR U MONTHS ENDED MARCH 31, 1990: 

Combined 
Daily Mornh111 Evening 

(Mon. to Fri.) (Mon. to Fri.) (Mon. to Fri.) 
1A. TOI'AL AVERAGE PAJD CIRCULATION CBY 

INDMDUALS AND FOR DESIGNATED RECIPIENTSl: 

Cmier Delivery by independent carriers filing lists with publisher .. .• . . . •.•. . .. . 
Carriers not filing lists with publisher .. _ .................... ... .. . . ... ... .. . 
Single Copy Sales . _ .... . . . ... .. .. . ..... . ... . ............ . .. . ...••. . • . •.. 
Mail Subscriptions .... ........ . .. ... ... ......... _ ... . . . ... . .••. . . • .. .. •.. 
School-Single Copy/Subscriptions, Sec Par. !!(d) .. . .. ......... . . .•.. ••. .. .•.. 
Employee Copies, See Par. ll(e) ......... ....... . . . . . .. ...... ......... ... . . 

TOfAL AVERAGE PAID CIRCULATION (BY 
INDIVIDUALS AND FOR DESIGNATED RECIPIEI'.'TS) 

(11·27-89 to 
3-31-90) 

688,082 
96,080 

351,597 
1,003 

:!3.218 
4,250 

1,164.230 

(11-27-89 to 
3·31-90) 

331.:!12 
62.122 

~26.486 

627 
15.586 
2.050 

638,083 

18. TOfAL AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY ZONES: 
(See Par. IE for description of area) 

CITY ZONE 

• 1980 Census: 
# 12·31-88 Estimate: 

Population 
1.437,286 
1,278,800 

Occupied 
Households 

521,217 
496,300 

Carrier Delivery by independent carriers filing lists with publisher .. .• . ..••. . . .. . 
Single Copy Sales ....... . .... .. . . .......................... ...... . ..... . 
Mail Subscriptions ....... . .. .. . .. . .. ... . . .. .......... . ..... . . . . .... . .... . 
School-Single Copy/Subscriptions, See Par. !!(d) . ...••••.. ... . . . • . ..•..•....• 

19!,896 77,019 
86,706 54,089 

I I 
9,244 5,673 

(11-27-89 to 
3-31-90) 

356,870 
33.958 

125.111 
376 

7,63:! 
2.200 

526,147 

114,877 
32,617 

3,571 

Saturday 
Mornin1: Sunday 

(11·27-89 to (11·27-89 to 
3-31-90) 3-31·90) 

696.231 829.795 
93.947 118 ,47~ 

~26.624 318.374 
949 1,705 
756 4"' ~-

2,850 1.640 

1.021.357 1.~70 .420 

202,101 227.743 
47,787 57.208 

I I 
98 121 

Employee Copies, See Par. ll(e) .. .. ........ . ........... .. . .... . . .. ...... . . 
------------------~----~----------

3,600 1,850 1,750 2.200 1,170 

TOfAL CITY ZONE ... ..... . . . . . ........... ............ . ........ . ...... . 

RETAIL TRADING ZONE 

"1980 Census: 
#12·31-88 Estimate: 

Population 
3,334,674 
3,401,800 

Occupied 
Households 

1,139,512 
1,241,500 

Carrier Delivery by independent carriers filing lists with publisher .. . . .• . ••• . . . .. 
Single Copy Sales .......... . . .. . .. . . ...................... . ... . . ... . ... . 
Mail Subscriptions ... . ....... . . . ............................ ... .... .... . . 
School-Single Copy/Subscriptions, See Par. ll(d) .•....••.•••.... ' . . . ... .. . . . . 
Employee Copies, See Par. ll(e) ..... ........................... . . . ... . . . . . 

291,447 138,632 

496,186 254.193 
168,061 109.625. 

37 10 
7,357 4,879 

590 170 

152,815 252,187 286.243 

241,993 494,130 602,052 
58,436 107,93.6 !S2.288 

27 26 45 
2,478 361 28--1 

420 620 440 
------------------------------------------

TOfAL RETAIL TRADING ZONE . .. • ... . ..•......•.....••• . . .. . .....• .. .. 

TOTAL CITY & RETAIL TRADING ZONES ....... . .... • • • • • .•. •. •• . ...•.• . 

• 1980 Census: 
#12-31·88 Estimate: 

ALL OTHER 

Population 
4,771.960 
4.680,600 

Occupied 
Households 

I,660.n9 
1,737,800 

Carriers not filing lists with publisher ....... .... ... ... ... ............ . .... .. 
Single Copy Sales .. .. ....... .. ... .. .. . ............ .. . . ... . ... ... ...... . . 
Mail Subscriptions ...... ..•..•.•. .. .. ............... ... •. . ... . _ ........ . . 
School-Single Copy/Subscriptions, See Par. ll(d) ........ ... . •.••• . .... ... •• . . 
Employee Copies, See Par. ll(e) . .. ................... . . .. . ......... . _ ... .. 

TarAL ALL arHER .•. . ... .•....... . . ............. . . .. . . •. ..... . •.•• . . • 

TOfAL AVERAGE PAID CIRCULATION (BY 
INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) . .. •.. ... . . .. . . ••..•.• 

lC. THIRD PAKI'Y (BULK) SALES: 

Airlines - Available for passengers ... .... . .. . . . ...... .. _ ....... ......... . . 
Businesses - Available for employees . . .. .... .. ... ..... . .......... . ... .. .. .. 
Hospitals and Nursing Homes - Available for patients • .. . . ... •. .. . •. ....••.•.. 
Hotels, Motels - Available for guests ..... . ..... •. •.... . ... •... . • ...• ....• . • 
Restaurants - Available for patrons ... .... .. ... .. .. , , ..... . . . .... . ........ .. 
Other ............................ .. ......... ............. ... ... ... ... .. 

TOfAL AVERAGE THIRD PARrY (BULK) SALES . • .• .. . ... • • . . •• . ..••. . .• •. 

"1980 Census U.S.; 1986 Census Canada. 
#S&MM Estimate. See Par. U(a). 

672,231 368,877 303,354 603,073 755,109 

963.678 507.509 456.169 855,260 1.041,352 

96.080 62.122 33.958 93,947 118.474 
96.830 62.772 34.058 70,901 108.878 

965 616 349 922 1.659 
6,617 5,034 1.583 297 27 

60 30 30 30 30 
----~------------------------~---­

200.552 130,574 69,978 166,097 229.068 

1,164.230 638,083 526.147 1,021,357 1.270.420 

13 13 
421 395 26 277 216 
768 768 31 30 

2,095 1,670 425 853 393 
1,383 1,348 35 1,022 594 

399 356 43 237 85 

5,079 4,550 .529 :!,420 1,318 
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ID. METROPOLITAN STATISTICAL AREA - COUNTY OF PUBLICATION: 

Answer optional and not made. 

IE. CITY AND RETAIL TRADING ZONES: 

CITY ZONE is the corporate limits of Detroit, Grosse Pointe, Grosse Pointe Farms, Grosse Pointe Park, Grosse 
Pointe Shores (part), Grosse Pointe Woods, Hamtramck, Harper Woods, Highland Park, Lincoln Park, River Rouge, 
and the eastern part of Dearborn comprising 1980 Census Tracts 5742, 5744 to 5748 inclusive, 5754, 5755, and 5756, 
inclusive, in Wayne County; in Macomb County, balance of village of Grosse Pointe Shores; and in Oakland County, 
city of Ferndale. All in Michigan. 

RETAIL TRADING ZONE includes, with exception of City Zone, the following area: 
In Michigan - counties of Livingston, Macomb, Monroe, Oakland, Washtenaw and Wayne. 
In Ontario, Canada - In ESSEX County, the area along the Detroit River five miles wide and eighteen miles long 

including city of Windsor, towns of Arnherstburg and Tecumseh, and townships of Anderdon and Sandwich West. 

2. AVERAGE PAID CIRCULATION (BY INDMDUALS AND FOR DESIGNATED RECIPIENTS) IN 
NEWSPAPER DESIGNATED MARKET: 

Answer optional and not made. 

AUDIT STATEMENT 

The difference shown in average paid circulation in comparing this report with the Publisher's Statements for the 
period audited is Morning, 1,684 copies per issue deduction. 

There was no adjustment made to the Evening, Saturday Morning or Sunday average paid circulation figures as 
shown in the Publisher's Statements for the period audited. 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, MI, Page #3) 



AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIPIENTS) BY QUARfERS for the previous three years and period covered by this report. 

Free Press News 
Combined Saturday News Saturday Saturday Free Press News 

Daily Morning Evening Morning Sunday All Day Morning Morning Sunday Sunday 

2nd Quarter 1986 665,258 664,133 604,198 636,119 749,562 831,249 
3rd " 1986 647,695 691,901 597,580 660,045 744,973 844,493 
4th " 1986 645,643 682,991 582,037 644,989 734,015 I 848,746 
1st " 1987 634,179 667,353 568,148 626,179 714,670 825,952 
2nd 

, 
1987 646,705 662,858 585,107 623,192 725,345 828,385 

3rd " 1987 651,5119 704,056 596,393 643,710 740,276 845,941 
4th 

,. 
1987 654,747 689,605 592,956 634,459 730,557 843,830 

1st " 1988 640,353 679,661 573,095 620,487 713,017 826,992 
2nd 

, 
1988 638,458 M0,948 581,177 630,057 716,153 832,370 

3rd 
, 

1988 620,024 668,690 576,645 623,201 704,535 822,958 
4th " 1988 641,020 676,991 576,848 621,131 702,276 825,152 
1st 

, 
1989 (j 18,300 671,205 558,195 612,535 685,610 814,776 

2nd " 1989 636,239 ()91,179 577,927 624,607 692,121 828,707 
3rd " 1989 616,312 689,640 572,694 635,419 682,952 836,059 
10-1-IN to 11-26-89 638,776 691,611 574,813 622,072 684,527 845,853 
I 1-27-89 to 12-31-89 1,255,566 659,923 595,643 I ,OlJ3,094 I ,320,599 
1st Quarter 1990 I, 135,687 631,258 504,42lJ l)lJJ, 7()6 I ,249,513 

3. ACTUAL ONE-DAY GROSS DISTRIBUTION AND ABC-ESTIMATED PAID CIRCULATION AVERAGES BY COUNTIES: 

Morning, March 23, 1990; Evening, March 23, 1990; Saturday Morning, March 24, 1990; Sunday, March 25, 1990. 

Occupied Households- #12-31-88 S&MM Estimate; 1990 ABC Estimate, Canada. 

The listing below gives gross distribution for one day only and is greater or less than the average paid for the period covered by this report by the following percentages: 

City Zone 
Retail Trading Zone 
All Other 
GRAND TOTAL 

Morning Evening Combined Daily Saturday Morning 

3. 79% greater I .80% greater 2. 74% greater 2. 94% greater 
5.()5% greater 0.27% less 2.46% greater 3.02% greater 

15.62% greater 9.90% greater 13.63% greater 7.28% greater 
6. 94% greater I. filJ% greater 4.57% greater 3.69% greater 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #4) 

Sunday 

7.28% greater 
3.47% greater 
7.93% greater 
5.13% greater 



State 
County 

MICHIGAN 

MACOMB 
OAKLAND 
WAYNE 
ALCON A 
ALGER 
ALLEGAN 
ALPENA 
ANTRIM 
ARENAC 
BARAGA 
BARRY 
BAY 
BENZIE 
BERRIEN 
BRANCH 
CALHOUN 
CASS 
CHARLEVOIX 
CHEBOYGAN 
CHIPPEWA 
CLARE 
CLINTON 
CRAWFORD 
DELIA 
DICKINSON 
EATON 
EMMET 
GENESEE 
GLADWIN 
GOGEBIC 
GRAND TRAVERSE 
GRATIOT 

Morning Evening Combined Daily Saturday Morning 
OCCUPIED Actual .Average Actual Average Actual Average Actual 

HOUSEHOLDS Gross Est. Paid Gross Est. Paid Gross Est. Paid Gross 
# 12-31-88 Estimate Dist. Circ.• Dist. Circ. * Dist. Circ.• Dist. 

256,300 87,890 83,663 91,926 92,173 179,816 175,836 163,469 
397,700 141,055 134,315 90,794 91,002 231,849 225,317 204,336 
811,600 262,571 251,568 260,751 258,320 523,322 509,888 469,075 

4,300 457 395 410 373 867 768 885 
3,100 379 328 379 328 329 

31,900 873 755 408 371 1,281 1,126 910 
11,600 1,594 1,379 1,070 974 2,664 2,353 1,878 
6,600 890 770 177 161 1,067 931 1,237 
5,800 466 403 249 227 715 630 533 
3,000 110 95 24 22 134 117 96 

17,500 467 404 351 319 818 723 457 
41,900 2,820 2,439 944 859 3,764 3,298 2,845 
4,600 488 422 179 163 667 585 685 

63,000 1,354 1,171 811 738 2,165 1,909 1,680 
15,100 1,109 959 541 492 1,650 1,451 1,373 
53,200 3,880 3,356 2,303 2,095 6,183 5,451 4,960 
18,500 211 234 69 63 340 297 222 
8,400 I ,212 1,048 281 256 1,493 1,304 1,417 
8,300 1,485 1,284 592 539 2,077 1,823 1,901 

10,200 1,839 1,591 338 308 2,177 1,899 1,864 
10,400 1,138 984 839 763 1,977 1,747 1,883 
19,300 1,000 865 476 433 1,476 1,298 1,339 
3,800 842 728 324 295 1,166 1,023 689 

13,800 976 844 107 97 1,083 941 891 
10,500 400 346 80 73 480 419 370 
34,900 2,344 2,027 1,210 1' 101 3,554 3,128 2,588 
9,400 1,672 1,446 558 508 2,230 1,954 2,009 

161,700 17,086 14,777 9,319 8,479 26,405 23,256 16,943 
8,900 884 765 441 401 1,325 1,166 1,221 
7,400 146 126 2 2 148 128 148 

23,300 2,348 2,031 1,298 1,181 3,646 3,212 2,553 
14,000 1,471 1,272 393 358 1,864 1,630 1,635 

(Detroit Free Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #5) 

Average 
Est. Paid 

Circ.• 

158,682 
198,357 
455,514 

824 
306 
848 

1,750 
1,153 

497 
89 

425 
2,652 

638 
1,566 
1,279 
4,623 

207 
1,321 
1,772 
1,737 
1,755 
1,248 

642 
831 
345 

2,412 
1,873 

15,793 
1,138 

138 
2,380 
1,524 

Sunday 
Actual Average 
Gross Est. Paid 
Dis!. Circ.• 

206,5os 199,579 
257,445 248,571 
556,986 528,009 

1,361 1,261 
718 665 
951 881 

4,311 3,994 
1,722 . 1,596 

877 813 
426 395 
619 574 

3,669 3,400 
854 791 

2,486 2,303 
2,673 2,477 
5,254 4,868 

282 261 
2,754 2,552 
3,602 3,338 
3,387 3,138 
2,916 2,702 
1,753 1,624 
1,388 1,286 
1,847 1,711 

609 564 
3,061 2,836 
3,932 3,643 

17,118 15,861 
1,780 1,649 

301 279 
4,342 4,023 
2,494 2,311 



Stale 
County 

MICHIGAN (Cont'd) 

HILLSDALE 
HOUGHTON 
HURON 
INGHAM 
IONIA 
IOSCO. 
IRON 
ISABELLA 
JACKSON 
KALAMAZOO 
KALKASKA 
KENT 
LAKE 
LAPEER 
LEELANAU 
LENA WEE 
LIVINGSTON 
WCE 
MACKINAC 
MANISTEE 
MARQUETTE 
MASON 
MECOSTA 
MENOMINEE 
MIDLAND 
MISSAUKEE 
MONROE 
MONTCALM 
MONTMORENCY 
MUSKEGON 
NEWAYGO 
OCEANA 

Morning Evening Combined Daily 
OCCUPIED Actual Average Actual Average Actual Average 

HOUSEIIOLDS Gross Est. Paid Gross Est. Paid Gross Est. Paid 
# 12-31-88 Estimate Dis!. Circ.* Dis!. Circ.* Dist. Circ. * 

15,400 I, 151 995 735 669 I,886 I,664 
13,500 487 421 149 136 636 557 
13,600 1,313 1,136 1,008 917 2,321 2,053 

103,200 11,153 9,646 7,677 6,985 I8,830 I fi,631 
17,600 \,\45 990 670 610 1,815 1,600 
\I ,800 1,539 I ,331 895 814 2,434 2,I45 
5,700 173 150 173 150 

I7,600 2,509 2,170 1,4\2 1,285 3,921 3,455 
52,800 3,490 3,018 2,848 2,591 6,338 5,fi09 
83,500 4,221 3,651 3,234 2,943 7,455 6,5()4 
4,900 844 730 254 231 1,098 961 

182,500 9,755 8,437 4,511 4,105 14,2fi6 12,542 
3,800 196 170 84 76 280 246 

23,900 3,139 2,715 1,497 1,362 4,636 4,077 
6,200 370 320 107 ()7 477 417 

32,000 3,746 3,240 1,273 1,158 5,019 4,398 
37,300 5,272 5,018 6,239 6,256 11,511 11,274 
2,200 553 478 83 76 636 554 
3, 900 1,125 973 138 126 1,263 1 ,09l) 
9,300 1,162 1,005 383 348 1,545 1,353 

25,400 1,504 1,301 94 86 1,598 1,387 
10,300 933 807 164 149 1,097 95fi 
12,600 1,435 1,24I 861-! 790 2,303 2,031 
9, 700 257 222 257 222 

27,100 2,772 2,397 807 734 3,579 3,131 
3,900 330 285 134 122 464 407 

46,900 4,536 4,318 2,539 2,546 7,075 6,864 
18,800 \,499 1,296 562 511 2,061 1,807 
3,200 731 632 45I 410 I, 182 1,042 

58,300 2,423 2,096 1 '149 1,045 3,572 3,141 
14,700 370 320 139 126 509 446 
8,400 322 278 117 106 439 3M 

(Detroit f-ree Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #6) 

Saturday Morning Sunday 
Actual Average Actual Average 
Gross Est. Paid Gross Est. Paid 
Dis!. Circ.* Dist. Circ.* 

1,683 I,569 3,435 3,I83 
449 419 1,7j4 1,662 

2,316 2,159 4,1 9 3,835 
ll,025 10,277 12,554 11,632 

1,403 1,308 1,581 1,465 
2,407 2,244 3,578 3,315 

153 143 291 270 
3,048 2,841 5,187 4,806 
5,658 5,274 5,651 5,236 
5,665 5,280 5,292 4,903 

473 441 529 490 
9,171 8,548 5,915 5,481 

214 199 356 330 
3,996 3,725 6,542 6,062 

448 418 843 781 
4,158 3,876 7,733 7,165 

10,557 10,247 17,675 I7,082 
508 474 1,037 961 

1,066 994 2,139 1,982 
1,427 1,330 2,166 2,007 
I ,3fi6 1,273 2,522 2,337 

8fi7 808 1,348 1,249 
2,156 2,010 2,479 2,297 

240 224 413 383 
2,948 2,748 5,402 5,005 

696 649 880 815 
6,429 6,24I I \,296 10,917 
1,501 I ,399 1,944 1,801 
1,294 1,206 I,780 1,649 
2,598 2,422 2,428 2,250 

374 349 383 355 
325 303 418 387 



OGEMAW 7,000 
ONTONAGON 3,500 
OSCEOLA 7,600 
OSCODA 3,000 
<JfSEGO 6,000 
UITAWA 60,200 
PRESQUE ISLE 5,400 
ROSCOMMON 8,500 
SAGINAW 77,000 
ST. CLAIR 52,000 
ST. JOSEPH 22,500 
SANILAC 15,400 
SCHOOLCRAFT 2,900 
SHIAWASSEE 24,500 
TUSCOLA 19,l00 
VAN BUREN 26,000 
WASHTENAW 101,300 
WEXFORD 10,500 

TafAL IN MICHIGAN 

CANADA** 
ONTARIO 

ESSEX 122,900 
KENT 39,600 
LAMBTON 48,800 
MIDDLESEX 134,000 
Miscellaneous 
Census Divisions 

TafAL IN ONTARIO, CANADA 
.. 1989 ABC Estimate. 

DISTRICT OF COWMI31A 

WASHINGTON 255,200 

754 652 537 489 1,291 1 '141 1,108 
202 175 1 1 203 176 203 
775 670 242 220 1,017 890 881 
367 317 236 215 603 532 522 

1, l06 957 632 575 1,738 1,532 2,036 
2,927 2,532 874 795 3,801 3,327 3,819 
1,079 933 312 284 1,391 1,217 1,317 
1,741 1,506 1,091 993 2,832 2,499 2,914 
6,308 5,456 2,588 2,355 8,896 7,811 6,198 
6,259 5,413 3,785 3,444 10,044 8,857 9,717 
1,230 1,064 487 443 ] , 717 1,507 1,395 
1,497 1,295 1,235 1,124 2,732 2,419 2,501 

497 430 103 94 600 524 503 
1,899 1,642 655 596 2,554 2,238 2,242 
1,328 1,149 I ,196 1,088 2,524 2,237 2,151 

842 728 404 368 1,246 1,096 705 
20,306 19,329 2,819 2,827 23,125 22,156 17,671 

1,142 988 493 448 1,635 1,436 1,228 

662,231 619,813 525,176 516,915 1,187,407 1 ,136, 728 I ,036,151 

10,730 10,130 3,802 3,741 14,532 13,871 
355 307 140 127 495 434 
310 268 267 243 577 511 
316 273 100 91 416 364 

29 25 I 1 30 26 

ll, 740 11,003 4,310 4,203 16,050 15,206 

55 48 18 16 73 64 

(Detroit Free Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #7) 

10,975 
475 
440 
311 

30 

12,231 

73 

1,033 1,727 1,600 
189 276 256 
821 1,500 1,390 
487 797 739 

1,898 3,017 2,795 
3,560 2,682 2,467 
1,228 2,793 2,588 
2,716 3,633 3,366 
5,777 6,579 6,096 
9,057 17,127 15,869 
1,300 2,298 2,129 
2,331 4,401 4,078 

469 984 912 
2,090 3,828 3,547 
2,005 3,525 3,266 

657 1,483 1,374 
17,154 22,930 22,161 

l, 145 2,540 2,353 

999,()34 1,300,256 1,237,034 

10,591 18,807 18,047 
443 1,705 1,579 
410 1,345 1,246 
290 931 863 

28 128 119 

11,762 22,916 21,854 

68 70 64 



State 
County 

ILLINOIS 

COOK 
Miscellaneous Counties 

TOTAL IN ILLINOIS 

INDIANA 

ELKHART 
ST. JOSEPH 
STEUBEN 

TOTAL IN INDIANA 

NEW YORK STATE 

NEW YORK 
Miscellaneous Counties 

TOTAL IN NEW 
YORK STATE 

OIHO 

ALLEN 
DEFIANCE 
ERIE 
FULTON 
HANCOCK 
HENRY 
LUCAS 

Morning Evening Combined Daily 
OCCUPIED Actual Average Actual Average Actual Average 

HOUSEIIOLDS Gross Est. Paid Gross Est. Paid Gross Est. Paid 
# 12-31-88 Estimate Dist. Circ.• Dis!. Circ. • Dist. Circ. * 

1,967,800 25 22 20 18 45 40 
13 11 17 16 30 27 

38 33 37 34 75 67 

55,000 101 87 101 87 
90,600 106 92 44 40 150 132 
10,600 140 121 155 141 295 262 

347 300 199 181 546 481 

770,900 46 40 20 18 66 58 
22 19 10 9 32 28 

68 59 30 27 98 86 

41,600 137 119 137 119 
14,500 65 56 65 56 
29,400 250 216 250 216 
14,500 143 124 150 136 293 260 
25,200 2 2 I I 3 3 
10,600 21 18 21 18 

180,500 5,462 4,724 4,799 4,367 10,261 9,091 

(Detroit Free Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #8) 

Saturday Morning Sunday 
Actual Average Actual Average 
Gross Est. Paid Gross Est. Paid 
Dist. Circ. * Dist. Circ. * 

45 42 67 62 
30 28 7~ 67 

75 70 139 129 

99 92 99 92 
119 Ill 124 115 
240 224 400 371 

458 427 623 578 

66 61 48 45 
32 30 48 44 

98 91 96 89 

152 142 192 178 
109 102 188 175 
350 326 501 464 
243 226 290 268 
185 172 349 323 
76 71 101 94 

6,534 6,090 6,640 6,152 



WILLIAMS 14,400 IHIJ 163 R1 74 270 
WOOD 39,000 1,176 1,017 1,176 
Miscellaneous Counties 60 52 20 18 80 

TafAL IN OHIO 7,505 6,491 5,051 4,596 12,556 

All Other 3H7 336 192 175 579 

237 242 226 
1,017 1,422 1,325 

70 91 85 

11.mn 9,404 H,765 

511 579 540 

362 
1,552 

165 

10,340 

1, 17, 

~, ) 
·• ; -{ ; 

335 
1,438 

152 

9,579 

1,093 

GRAND TafAL 6H2,371 63R,mn 535,013 52(),147 1,217,384 1,164,230 1,059,069 1,021,357 1,335,619 1,270,420 

#S&MM Estimate. County population and occupied household estimates appearing in AIJC reports are ohtained from Sales and Marketing Management's ·survey of IJuying 
Power'. Estimates for AIJC defined newspaper markets :md areas below the county level arc projections hascd upon ·survey of Buying Power' estimates. 

• Arrived at by relating actual gross distribution figures to average paid circulation for the period covered by this report. 

(Detroit Free Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #IJ) 



OCCUPIED 
State IIOUSEIIOLDS 
County llJXO #12-31-RR Combined 
'lhwn Census Estimate Morning Evening Daily 

QIIIO (Coni \I) 
~ISfE!.LA~~OlJS COUNTIES 
l.ima (Allen Co) 
Napoleon (llenry Co) 
Ottawa (Putnam Co) 
Sandusky (Eric Co) 
UNDER 25 COPIES 

TfJrAL MISCELLANEOUS 
COUNTIES 

TOTAl. IN 01110 

ALL OTIIER STATES -----··------
M~Sp~LLA~EOUS COUNTIES 
UNDER 25 COPIES 

MILITARY SERVICE-
DESTINATION UNKNOWN 

CANADA ---·--
(g~LUSIVE or~ (lt'f[l~J~IDJ 

MISCELLANEOUS CENSU~ 
DIVISI0!'/_5 
UNDER 25 COPIES 

J"OIU:Ipt:! OJ! INTR.IE~ 
UNDER 25 COPIES 

-

IJ7 
21 
21 

~50 

Jl) 211 

.'i35 21 
(Adjusted Figure ·1(13 I!J 

- -·--- ·-~ 

7,.'iO.'i .'i,051 
(Adjusted Figure (1,49 I 4,5% 

JXO IX7 
(Adjusted Figure 329 170 

4 
(Adjusted Figure 4 

3 I 
(Adjusted Figure 3 I 

4 
(Adjusted Figure 4 

( lktroit Free Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroil Free Press (Saturday Morning & Sumlay), Detroit, Ml, Page #4X) 

) 

IJ7 
21 
21 

250 
59 

556 
4H2 

12,556 
II ,OX7 

567 
499 

4 
4 

4 
4 

4 
4 

Saturday 
Morning Sunday 

152 192 
76 I 101 
37 39 

350 501 
54 126 

%3 1,4% 
H9R I ,3H(l) 

1l,·104 I 0,340 
X,765 I) ,57lJ) 

567 I, 140 
52 X 1,056) 

4 33 
4 31) 

4 2 
4 ~) 

4 4 
4 4) 



SUMMARY 
TOTAL MICHIGAN 

ONTARIO, CANADA 
DISTRICf OF COLUMBIA 
ILLINOIS 
INDIANA 
NEW YORK STATE 
OHIO 
ALL GfJIER STATES 

·MILITARY SERVICE -
DESTINATION UNKNOWN 

CANADA (EXCLUSIVE 
OF ONTARIO) 

FOREIGN COUNTRIES 

GRAND TOTAL 

662,231 525,176 
11,740 4,310 

55 IS 
38 37 

347 199 
68 30 

7,505 5,051 
380 187 

4 

3 1 
4 

682,371 535,013 
(Total Adjusted Figure 638,083 526,147 

(Detroit Free Press (Morning), The Detroit News (Evening), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, Ml, Page #49) 

1,187,407 I ,OJn, 151 1,300,256 
16,050 12,231 22,916 

73 73 70 
75 75 139 

546 458 I 623 
98 98 96 

12,556 9,404 10,340 
567 567 1,140 

4 4 33 

4 4 2 
4 4 4 

1,217,384 I ,059,069 1,335,619 
1,164,230 1,021,357 1,270,420) 



4. NET PRESS RUN AND ADJUSTED PAID CIRCULATION BY EDITIONS: 
Adjusted Paid Circulation* 

Net Sales Retail 
Press Date Issue Press Release Total City Trading All 
Time Printed Date Run See Note Paid Zone Zone Other 

Morning Issue for Tuesday, March 6, 1990. 

10:04 PM 3-5 3-6 90,378 A-C 79,641 796 78,845 
10:56 PM 3-5 3-6 88,201 c 77,723 35,753 41,970 
12:05 AM 3-6 3-6 545,526 A-C 480,719 163,444 293,239 24,036 

Total 724,105 638,083 164,240 328,992 144,851 

Evening Issue for Tuesday, March 6, 1990. 

5:30AM 3-6 3-6 262,068 A-C 246,436 61,116 115,825 69,495 
8:16AM 3-6 3-6 107,000 A-C 100,618 27,670 72,948 

10:08 AM 3-6 3-6 81,422 A-C 76,565 23 ,123 53,442 
11:00 AM 3-6 3-6 109,031 A-C 102,528 45,112 57,416 

:rota I 559,521 526,147 157,021 299,631 69,495 

Saturday Morning Issue for March 3, 1990. 

10:00 PM 3-2 3-3 308,643 A-C 295,547 2,956 124,129 168,462 
12:06 AM 3-3 3-3 476,944 A-C 456,707 123,311 333,396 
2:27AM 3-3 3-3 281,026 A-C 269,103 142,625 126,478 

Total 1,066,613 1,021,357 268,892 584,003 168,462 

Sunday Issue for March 4, 1990. 

8:12PM 3-3 3-4 307,886 A-C 289,151 9,832 54,360 224,959 
11:06 PM 3-3 3-4 499,896 A-C 469,478 79,811 389,667 
2:27AM 3-4 3-4 544,951 A-C 511,791 281,485 230,306 

Total 1,352, 733 1,270,420 371,128 674,333 224,959 

For publisher's policy in respect to advertising carried, See Par. ll(f). 
NOTE: A-Immediate sales release in City. C-Sales release on arrival at destination in Retail Trading Zone and All 
Other. 

•The adjusted paid circulation figures have been calculated by projecting the net press run information against the 
averages in Pars. 1A & lB. 

5. AVERAGE UNPAID DISTRIBUTION: 

Arrears .................... .. . ... . . . ....... .. .. . 

Combined 
D~ilv 

(Mon. 1,; Fri.) 
(ll-2i-S91o 

3-31-90) 

Morning 
(Mon. 10 Fri.\ 
( 11-27-80 10 

3-31-'lll) 

Evcnin~ 

ill.! on . 10 Fri. i 
111-27-8010 

}-} 1-90) 

S~lurd~y 

M0rning 
I J 1-27-~l) 10 

3-31-90) 

Sundov 
']].~"7-8~ (I) 

3-31-'lll\ 

Advertisers, Agencies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,742 1,648 94 1,213 1,066 
Complimentary, Sample, Service . . . . . . . . . . . . . . . . . . . . 5.300 1,629 3,671 3,975 6,580 

---------------------------------------
Total . . . . . . . . . . . . . . . . . . . . .. . . .. .. .. . .. . .. .. . .. . 7,042 3,277 3,765 5,188 7,646 . 

6. WERE RETURNS ACCEPTED OR ALLOWANCES MADE FOR UNDELIVERED, LEFTOVER AND 
UNSOLD COPIES? 

Fully returnable. 

As only net sales were shown on the circulation records, the percentage of returns to the gross figure was not 
ascertainable. 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, MI, Page #50) 



ANALYSIS OF CARRIER AND MAIL SUBSCRIPTION SALES (NEW AND RENEWAL) 
For Period Covered by this Report 

7. PREMIUM, COMBINATION, SPECIAL OFFERS, CLUBS AND INSURANCE: 
None of record, except as indicated: 

(e) Special reduced prices, See Par. 1 O(b). . . . . . . . M 
E 
s 
M 
E 
Sat M 
s 

Term Ordered 
1 Mo. 3 Mos. 6 Mos. 1 Yr. 

Misc. 
Periods 

1,490 
21,618 
26,961 
15.586* 
7,632* 

756* 
432"' 

*This figure does not represent the total number of subscriptions received, but represents the average number of 
copies served during this report period on School-Single Copy/Subscriptions sold at the price(s) shown in Par. lO(b). 

8. (a) CONTESTS INVOLVING SUBSCRIPTION CONTRACT: None of record. 

(b) CONTESTS NOT INVOLVING SUBSCRIPTION CONTRACT: None of record . 

9. ARREARS AS AT FEBRUARY 25, 1990: 

CITY ZONE RETAIL TRADING ZONE 
Single Single 

M, E, Copy Copy 
Sat M & S Carriers Accounts Mail Carriers Accounts Mail 

Arrears under 
3 months 8.05% 0.42% 0.98% 

10. PRICES: 

(a) Basic Prices: By Mail 
52 Wks. 26 Wks. 13 Wks. 4 Wks. 52 Wks. 26 Wks. 

CITY ZONE: 

M&S ..... .. $362.80 $181.40 $90.70 $27.90 
E&S ...... . 362.80 181.40 90.70 27.90 
M only .... .. 252.20 126.10 63.05 19.40 
E only ..... .. 252.20 126.10 63.05 19.40 
S only ...... .. 110.60 55.30 27.85 8.50 

RETAIL TRADING ZONE: By Mail and Carrier, same as City Zone . 

ALL OTIIER: By Mail and Carrier, same as City Zone. 

By Motor Route 
CITY ZONE, RETAIL TRADING ZONE AND ALL OTIIER: 

52 Wks. 26 Wks . 13 Wks. 4 Wks. 1 Wk. 

Same as by Carrier in City Zone. (a-b-c) 

M only ..... . 
E only ...... . 
S only ...... . 
(a) City Zone; (b) Retail Trading Zone; (c) All Other. 

ALL OTHER 
Single 
Copy 

Carriers Accounts 

16.72% 8.41~ 

By Carrier 
13 Wks. 4 Wks . 

Single Copy 

25c 
25~ 

$1.00 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, MI, Page #51) 

Mail 

1 Wk . 

$2.25 
2.00 
1.00 

75c 
1.00 



10. PRICES: (Continued) 

(b) Special reduced prices: To Evening and Sunday subscribers, 13 weeks, 2Sc, 3Sc, SOc, 65c or 95c discount with 
coupon. To Evening only subscribers, 13 weeks, 2Sc or 3Sc discount with coupon. To Evening only subscribers, 2 
weeks $1.00, $2.00 or $2.SO discount with coupon. To Morning and Sunday subscribers, 13 weeks, 25c , 35c, SOc, 
65c, 70c, 90c or 9Sc discount with coupon. To Morning only subscribers, 13 weeks, 25c or SOc discount with coupon. 
To Morning only subscribers, 2 weeks, $1.80, $1.95, $2.25 or $2.50 discount with coupon. To accredited schools for 
classroom study, 50% of basic prices. 

11. EXPLANATORY: 

Regular publishing days on which no paper was issued: 

Morning (Mon. to Fri.): None. 
Evening (Mon. to Fri.): None. 
Saturday Morning: None. 
Sunday: None. 

In accordance with Bureau Rule C 1. 7, the following issue(s) has been eliminated from the averages reported in 
Pars. 1 and S. The net paid circulation for the issue(s) is as follows: 

December 25, 1989 Holiday ... . . 
December 26, 1989 Holiday .•... 
December 27, 1989 Holiday ... . . 
December 28, 1989 Holiday .... . 
December 29, 1989 Holiday ... . . 
January 1, 1990 Holiday ....... . 

Morning 
(Mon. to Fri.) 

477,867 
585,259 
583,584 
577,987 
573,224 
531,235 

Evening 
(Mon. to Fri.) 

428,315 
520,127 
481,573 
510,449 
S08,570 
457,918 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, MI, Page #52) 



11. EXPLANATORY: (Continued) 

(a) Effective November 27, 1989 The Detroit News and Detroit Free Press entered into joint agreement. Paragraph 
1A reports average for the period November 27, 1989 to March 31, 1990. Reported below are the averages for the 
period April 1 to November 26, 1989. 

Free Press Free Press Free Press News 
lA. TafAL AVERAGE PAID CIRCULATION (BY INOMDUALS All Dav Morninll Saturday 

AND FOR DESIGNATED RECIPIENTS): (Mon. to Fri.) Mominll Sunday (Mon. to Fri.) 

Carrier Delivery by independent carriers filing lists with publisher ········ 341.967 35:!.239 386.051 
Carriers n01 filing lists with publisher · ··· ·· ······ ·· ····· · · · ··· · ·· · · ·· 68.894 67,334 97,018 
Single Copy Sales ···· · ···· · ·· · · ······ · ·· ·· · ········ · · · · ·· · · ···· · · 206.652 152.530 :!00.600 
Mail Subscriptions . ... .... ... . .. . ....... . . . ... ... .. . . ... ... . ... . .. 656 659 946 
School-Single Copy/Subscriptions ... ..... .. .... ... ...... .. .... .. .. .. 9~2~5 460 248 
Employee Copies ········ ······· ··· ············ ····· ···· ···· ·· ···· 1.900 1,900 1.900 
Group (Subscriptions by Businesses for Designated Employees) ..... . ... . . 

TafAL AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND 
FOR DESIGNATED RECIPIENTS) . ... . .. . . . .... .. .... . . .. .. ... •• .•• 629.294 575,122 686.763 

lB. TafAL AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND FOR DESIGNATED RECIP IE NTS ) BY ZOT\"ES: 
(See Par. IE fo r description of area) 

CITY ZONE Occupied 
Population Households 

• 1980 Census: 1.437.286 5~1.~17 

# 12-3 1-88 Estimate: 1,278.800 496,300 

Carrier Delivery by independent carriers filing lists with publ isher 83.943 87,877 n.6J4 
Single Copy Sales ........ . ...... . . . ... ... .... .. ..... . ............ . 54.508 34.929 42.382 
Ma il Subscriptions ··· ··· · · · · ·· ··· · · · · · ·· · ·· · · ·· · · · · ··· · ··· ·· · ··· ·· 1 I 1 
School-Single Copy/Subscriptions ··· ·· · ·· ·· · ·· · ·· ·· · ···· ·· ·· · ·· · ·· · · 3. 157 60 70 
Employee Copies · · ·· ···· ······ ·· ····· ··· ····· · ······ ··· ····· ·· ··· 1.900 1,900 1,900 
Group !Subscriptions by Businesses for Designated Employees) ... .. . . .... 

TOTAL CITY ZONE · · ·· · · ·· ···· · · ··· ··· ·· · · ··· · · ···· ···· ·· · · · ···· 143.509 124 ,767 136.967 

RETAIL TRADING ZONE Occupied 
Population Households 

• 1980 Census: 3,334,674 1,139.512 
# 12-31 ·88 Estimate: 3,401,800 1.241.500 

Carrier Del ivery by independent carriers filing lists with publ isher ....... . 258.024 :!64 .36::! 293.437 
Single Copy Sales .. . . . . .. . .... ... ..... . . .. . .... . . .. ... .. .. •• . . . .. 98 .383 71.407 90.572 
Mail Subscriptions .. .. .. .. . . .. . . ... . . . .... . .. . . . .. . . . ... . . . . . • •• . . . 10 10 Ill 
School-Single Copy/Subscriptions . . . ... .... ..... .. .... . . .. . . . . ... ... . 3,061 182 128 
Employee Copies ··· ···· · · ······ · · · ·· ··· ···· ··· ····· ·· ··· · · · ··· · · · 
Group (Subscriptions by Businesses for Designated Employees) . . .• . .• . • _. 

TOTAL RETAIL TRADING ZONE · ·· ···· ··· ···· ·· ····· · ··· · ··· ·· ··· 359.478 335.96 1 384. 147 

TOTAL CITY & RETAIL TRADING ZONES . . . . . . . .. ... . . .. . . . . .... .. 502.%7 460.728 5:! 1. I 14 

Occupied 
Popu lation Households 

• 1980 Census: 4.771,960 1.660,729 
# 12-31 -88 Estima te: 4,680,600 1.737.800 

ALL OTHER 

C.1rrier Delivery by independent carriers filing !iSis with publisher 68.894 67.334 97.018 
Single Copy Sales · · ··· · · · · · · · · ·· · · · · · ·· ··· · · · ·· ·· · · · · ·· · ·· ······ · 53.761 46.194 67.646 
Mail Subscriptions . . ...... .. .... . . . .... . . . ..... .. .... . .. . ... .. . . . .. 645 648 935 
School-Single Copy/Subscriptions • • •• ••• ••• •••••• • 0 ••••• • • ••• • ~ . . ... . 3 .007 218 50 
Employee Copies ·· · ·· · · · ··· · · · ·· · ·· · · · · · · · · ···· · · ······ · · · ·· · · · · · 
Group (Subscriptions by Businesses for Designated Employees) . ... . , . . . • -

TOTAL ALL afHER · ·· ··· ·· · ·· ···· ····· · · ······· · · ··· · · · · · ·· · ··· · 1~6.307 114,394 165 .649 

TOTAL AVERAGE PAID CIRCULATION (BY INDIVIDUALS AND 
FOR DESIGNATED RECIPIENTS) ... .. .. . ... .. ..... . . . . .. ... . ....... 629.294 575.122 686.763 

423.368 

258.701 
429 

4,70 1 
2.926 

573 

690,698 

135,:!01 
44.535 

1.528 
1.206 

16 

182,486 

288. 167 
92.89 1 

27 
1.709 
1.610 

192 

38~ .596 

51\7.082 

121 ,:!75 
401 

1.465 
I lO 
36:\ 

123 .616 

690.698 

Sews Sews 
Saturdav 
Morn in~ Sunday 

435.450 539.140 

190, 190 293.8 18 
414 1.029 
13 1 169 

1,634 1, 150 
533 541 

628,352 835.847 

141.3 ~ 2 159.3:!2 
23,60:! ~2.784 

:!6 4l 
400 291 

13 16 

165 ,363 202.454 

294.1 28 379,8 I 8 
06,SS7 I 15.889 

26 3S 
101 w 

I. 166 835 
172 192 

36:! ,480 496.884 

527 ,84:; 699.33R 

99,70 1 135. 145 
388 994 

4 13 
oR ~4 

J~S 333 

10il,5ll9 136.509 

628.3:\2 li35.847 

(b) Effective November 27, 1989 the publishing plan of The Detroit News changed from All Day (Mon . to Fri.), 
Saturday Morning and Sunday to Evening (Mon . to Fri.), Saturday Morning and Sunday. · 

(c) County population and occupied household estimates appearing in ABC reports are obtained from Sales & 
Marketing Management ' s 'Survey of Buying Power'. Estimates for ABC defined newspaper markets and areas below 
the county level are porjections based upon 'Survey of Buying Power' estimates. 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Sat1.1rday Morning & Sunday), Detroit, MI, Page #53) 



11. EXPLANATORY: (Continued) 

Par. 1B: 
(d) School-Single Copy/Subscriptions, averaging 5,673 copies per issue Morning, 3,571 copies per issue Evening, 

98 copies per issue Saturday Morning, 121 copies per issue Sunday in the City Zone; 4,879 copies per issue Morning, 
2 478 copies per issue-Evening, 361 copies per issue Saturday Morning, 284 copies per issue Sunday in the Retail 
Trading Zone and 5,034 copies per issue Morning, 1,583 copies per issue Morning, 297 copies per issue Saturday 
Morning, 27 copies per issue Sunday in All Other, represent copies served to schools for classroom use at price(s) 
shown in Par. lO(b), payment made from school funds. 

(e) Employee Copies, averaging 1,850 copies per issue Morning, 1, 750 copies per issue Evening, 2,200 copies per 
issue Saturday Morning, 1,170 copies per issue Sunday in the City Zone; 170 copies per issue Morning, 420 copies per 
issue Evening, 620 copies per issue Saturday Morning, 440 copies per issue Sunday in the Retail Trading Zone and 30 
copies per issue Morning, 30 copies per issue Morning, 30 copies per issue Saturday Morning, 30 copies per issue 
Sunday in All Other, represent copies served to empbyees of the newspaper. 

(f) Par. 4: 
National advertising is carried in all editions. Retail and National display advertising is sold on a zoned basis. 

To Members of the Audit Bureau of Circulations: 

We have examined the circulation records and other data presented by this publication for the period covered by this 
report. Our examinations were made in accordance with the Bureau's Bylaws and Rules, and included such tests and 
other audit procedures as we considered necessary under the circumstances. 

In our opinion, the total average paid circulation for the period shown is fairly stated in this report, and the other data 
contained in this report are fairly stated in all respects material to average paid circulation. 

Audit Bureau of Circulations 

(The Detroit News (Evening), Detroit Free Press (Morning), The Detroit News and 
Detroit Free Press (Saturday Morning & Sunday), Detroit, MI, Page #54 -

#153581 - #153582 - 755 - KMC - RJMc) 
December, 1990 01-2135-0 

Copyright©, 1990 Audit Bureau of Circulations. All rights reserved. 



EXHIBIT 23 



CBS 
CBS Inc., 51 West 52 Street 
New York, New York 10019 
(212) 975-4321 

Re: MTC Regulation on Television and Radio Broadcasting 

Dear Alan: 

Your presentation was excellent in the "debate" with Art 
~evering at the meeting of the ABA, Section of Taxation, 
State and Local Taxes in Washington, D.C., May 17, 1991. 
commented there on the MTC Regulations on Publishing and 

July 1, 1991 

Rosen and Bob 
Committee on 

You also 
Broadcasting. 

This letter is to review four issues arising out of comparison of the 
MTC Proposed Publishing Regulation with the MTC Broadcasting Regulation. 
They are: 

1. First Amendment. 
2. Interstate Commerce. 
3. Effect on Constitutional issues by overturning of National 

Bellas Hess. 

First Amendment 

As a part of the ABA Report on this meeting a copy of your letter of 
April 29, 1991 to Chris Baldwin, Gannet, on the proposed MTC Print Media 
(Publisher) Regulation was enclosed. Therein your state - "Since we now 
have the direction of the United States Supreme Court in the case of 
Medlock v Pledger, different conclusions may now be more easily made 
with regard to the similarity of apportionment treatment that is 
required with respect to broadcasting and publishing industries." 
Accordingly the MTC has proposed a Print Media Regulation that follows 
the required traditional principles of apportionment and along with it 
jurisdiction to tax and makes even more apparent the unconstitutional 
discrimination against broadcasters in their Regulation. 

Medlock v Pledger does not permit the MTC to discriminate against 
broadcasters compared to publishers or any other industry. Instead, the 
U.S. Supreme Court would still recognize under the First Amendment 
unconstitutional tax discrimination inherent in the Broadcasting 
Regulation, compared to the Publishing Regulation. This recognition 
requires that the Broadcasting Regulation be amended to be in line with 
the Publishing Regulation. 

An analysis of Medlock v Pledger results in the following conclusions: 

1. The grant of tax exemptions to some media protected by the First 
Amendment, while all other media remain subject to a broad-based 
sales tax, also taxing many other services, does not violate this 
Amendment. 

2. Singling out one media for different (more burdensome and 
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differential) tax treatment than any other media and other taxpayers 
in general does violate this Amendment. 

Thus, a tax on newspaper print and ink, not imposed on any other 
publisher, was unconstitutional under Minneapolis Star & Tribune Co. v 
Minnesota Commissioner of Revenue, 460 U.S. 575 (1983) because 11 the tax 
singled out the press for special treatment." This fundamental 
difference is made clear by contrasting the two different situations 
discussed in Medlock. 

A brief comparison of the two MTC Regulations (Publishing and 
Broadcasting), also enclosed, reveals that: 

1. The Publishing Regulation respects the traditional concepts of 
jurisdiction to tax as reflected in the apportionment factors. 
These concepts are that jurisdiction to tax is derived only from 
the taxpayer's employees and/or property regularly engaged in 
doing business in or otherwise deriving income from sources in 
the State. 

2. The Broadcasting Regulation adopts the new economic benefit 
theory of jurisdiction by audience coverage to tax through the 
sales apportionment factor. Thereby, not only do out-of-State 
broadcasters and networks, but also all others deriving revenue 
by the same audience coverage, become taxable. The additional 
taxpayers are program suppliers and advertising agencies through 
their commercials when also aired. · 

3. To increase the impact of the sales apportionment factor the 
Broadcasting Regulation also treats in-State independent 
contractors, including corporations, as employees for the 
payroll apportionment factor and eliminates from the numerator 
and denominator of the property factor all broadcast programming 
property. These changes in apportionment are not proposed in 
the Publishing Regulation. 

To eliminate all of this unconstitutional discrimination under the First 
Amendment against broadcasters, as confirmed by Minneapolis Star & 
Tribune and Medlock, the MTC must conform the Broadcasting Regulation to 
the Publishers Regulation. 

Interstate Commerce 

Another Constitutional reason requires this conformity. The reason is 
based on Trinova Corporation v Michigan Department of Treasury, 111 
S.Ct. 818 (1991). Trinova is not just another case where the taxpayer 
failed to establish that UDITPA apportionment reached an 
unconstitutional result. In addition the decision held that the 
economic benefit theory of tax jurisdiction and allocation or 
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apportionment would be unconstitutional under the Second Prong (external 
consistency part of fair apportionment) and the Fourth Prong (tax fairly 
related to taxpayer's presence and activity in taxing state) of Complete 
Auto Transit. The first holding of Trinova is found in the following 
quotation: 

"We reject at the outset, however, arguments by 
Michigan and some amici curiae that the Michigan SBT can 
be analyzed as a tax upon "business activity [sales made 
into state]." Brief for Council of State Governments et 
al, as Amici Curiae 11. The statute does not say that 
the SBT is a tax upon business activity, but rather that 
it is a "tax of 2.35% upon the adjusted tax base of 
every person with business activity in this state which 
is allocated or apportioned to this state." Mich. Comp. 
Laws § 208.31(1) (1979) (emphasis added). While 
Michigan business activity is a threshold requirement 
for the tax, and value added is its measure, labeling 
the SBT a tax on "business activity" does not permit us 
to forgo examination of the actual tax base and 
apportionment provisions. "A tax on sleeping measured 
by the number of pairs of shoes you have in your closet 
is a tax on shoes." Jenkins, State Taxation of 
Interstate Commerce, 27 Tenn. L. Rev. 239, 242 (1960)." 

The citation to Jenkins is from that part reported by the Tennessee Law 
Review of a panel presented by Prof. Elvin E. Overton, now Professor 
Emeritus, University of Tennessee College of Law. The quotation now 
adopted as law by the U.S. Supreme Court in Trinova, is immediately 
preceded by the statement that "a tax is as much a tax on the measure 
as it is a tax on the so-called subject." 

As applied to the Michigan Single Business Tax, the Court held that the 
Tax is: 

1. Not on business activity - sales into the State, measured by the 
tax base, but 

2, On the tax base measured by the business activity. 

As applied to the economic benefit theory a tax would be: 

1. Not on the economic benefit that a taxpayer derives from a 
state, measured by sales into the state, but 

2. On sales (or other base), measured by the economic benefit. 

The measure of business activity is the apportion or allocation formula 
applied to the tax base. The formula must meet the Four Prong Test of 
Complete Auto Transit. They include the external consistency 
requirement of fair apportionment and relationship to the taxpayer's 
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in-state presence and activities in the State. External consistency 
requires that "the factor or factors .•• must actually reflect a 
reasonable sense of how income is generated." This requirement is met 
when "the income attributed to the state is [not] in fact 'out of all 
appropriate proportions to the business transacted ••• in that State.'" 
(underscoring added) Thus, income is generated by business activity and 
business activity is conducted by the taxpayer's employees and/or 
property in the taxing state. 

Trinova upheld inclusion of the sales factor to apportion the Michigan 
tax base, not because sales alone constituted business activity, but 
because sales also measured business activity already there. Moorman 
Mfg. Co. v Bair, 437 U.S. 267 (1978). This conclusion is made clear in 
Trinova. Thus, "its sales offices [in Michigan] mi~ht have added 
significant value ••• "and "Trinova's 14 Michigan sales personnel [were 
not] ••• the source of all the value added that can be apportioned 
fairly to Michigan." In other words, the sales factor was approved, not 
as business activity, but as a measure of the Taxpayer's in-State 
business activity in making the sales there. 

UDITPA codifies the conclusion that sales alone are not business 
activity. Thus, sales of tangible personal property delivered to 
purchasers in one state are recaptured (thrown-hac~) to the state of 
origin of the sales only when there is no taxable business activity 
already in the state of delivery to be measured. Instead, by increasing 
the business activity in the state of origin of the sale such sales 
measure business activity there. A taxpayer's business activity 
(property and/or employees) remains in one state. A change in UDITPA 
cannot move it from one state to another. Sales alone are not business 
activity. Therefore, as only a measure of business activity they can be 
moved from one state to another. 

When the broadcaster-taxpayer has no business activity in the taxing 
state, the conclusion follows from Trinova that the sales factor of 
broadcast audience coverage alone, treated as business activity, is 
unconstitutional under the tests of external consistency and the 
relationship to services provided by the state to the out-of-state 
broadcaster's presence and activity there. Like delivery of tangible 
personal property sold to purchasers in the taxing state, broadcast 
audience coverage alone is not business activity. Like such sales, 
coverage is merely to measure business activity already conducted there 
by the traditional means (taxpayer's employees and/or property). 

Furthermore, an electronic signal that a broadcaster has transmitted 
into Michigan or any other state is not fairly related to any services 
provided by that state to such signal. In-state broadcast coverage 
alone fails both tests of Complete Auto Transit. The MTC Publishing 
Regulation complies with these tests. Again, unconstitutional 
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discrimination under the Commerce Clause against broadcasters compared 
to publishers is manifest. 

Effect of Constitutional Change by Overturning National Bellas Hess 

A statutory change in apportionment to audience coverage without any 
in-state business activity to be measured thereby would still be subject 
to the two Constitutional objections, discussed herein. They would not 
be removed, even if the U.S. Supreme Court overturns National Bellas 
Hess. 

The reason is that Constitutionally tax collection is different from tax 
payment. By overturning National Bellas Hess the Supreme Court would 
have established the First Prong of Complete Auto Transit (jurisdiction 
to require tax collection). Goldberg v Sweet, 488 U.S. 252 (1989) has 
already established the remaining three Prongs by finding compliance 
with respect to the real taxpayer (the one from whom the tax is 
collected), who is already in the taxing state. When the real taxpayer 
is outside of the taxing state, compliance with Complete Auto Transit 
must be found with respect to that taxpayer. These differences should 
also be considered in the two proposed Model Telecommunications Tax Acts 
(tax collected from users and tax paid by sellers). 

As tax advisor to its member states the MTC has an obligation to present 
these Statutory and Constitutional objections at the coming Annual 
Meeting. 

Sincere!}', 
~~!1.(!~~~ 

Charles B. Bayl~. 
Senior Tax Counsel 
Direct dial (212) 975-3226 

Alan H. Friedman 
General Counsel 
Multistate Tax Commission 
386 University Avenue 
Los Altos, California 94022 

cc: Alvan L. Bobrow 

ENCLOSURES 



MTC REGULATIONS ON PUBLISHING AND BROADCASTING COMPARED 

Taxpayers 
Covered 

Property Factor 

Payroll Factor 

Sales Factor 

Publishing 

Newpaper Magazines, 
and other printed materials. 

No change from UDITPA, 
except included in numerator 
are outer-jurisdictional 
property (satellite) and 
mobile equipment based on 
in-state use. 

No change from UDITPA. 

Sales from in-state sources 
include the newspaper & 
magazines delivered to 
purchasers in-state and 
business activities of ad­
vertising based on in-state 
circulation. 

Broadcasting 

Television & radio 
networks & cable­
television. 

Films (videotaped) 
programs and outer­
jurisdictional 
property excluded. 
Mobile equipment 
included based on 
in-state use. 

Payments to 
independent con­
tractors, includ­
ing corporations 
as employee compen­
sation to represent 
extent of in-state 
business activity. 

Sales from in-state 
sources, including 
advertising revenue 
from broadcast 
programming in 
release, not only 
by, but also to 
stations or net­
works based on 
their in-state 
audience. 



Nexus 

General 1 Definition 

Nexus thru 
Sales Factor 

MTC REGULATIONS ON NEXUS COMPARED 

Publishing 

Apportionment when income 
is from sources both in 
and out-of-state. 

Sales are from in-state 
sources limited to sales 
of printed materials 
subject to jurisdictional 
restriction of Federal 
Public Law 86-272 and 
advertising only when 
derived from in-stat§ 
business activities. 

2 Same 

Broadcasting 

Sales are from in-state 
sources (audience 
coverage) expanded also 
to include _gross re­
receipts from program 
and agency revenue 
(commercials) broadcast 
over (in release to) 
stations or networks 
with stat~ audience 
coverage. 

1 "Sources" are hereafter more specifically defined. 

2 Separate statutory jurisdictional requirements (business activity by 
employees and/or property) are not necessary. Instead, what income the 
apportionment (here sales factor) attributes to the date, that state has 
jurisdiction to tax (jurisdiction through apportionment). 

3 For publishing jurisdiction must be separately established - business 
activity in excess of solicitation under Federal P.L. 86-272 for sale of 
magazines and newspapers and business activities as defined in UDITPA 
regulations for adver~ising services. 

4 For broadcasters "sources" are expanded to include, not only 
out-of-state broadcasters with such in-state coverage, but also 
suppliers of programs and commercials (advertising agencies) also 
deriving income from such coverage. 
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STATE OF NORTH DAKOTA 

OFFICE OF THE STATE TAX COMMISSIONER 
STATE CAPITOL 

600 E BOULEVARD AVENUE 

BISMARCK, NORTH DAKOTA 58505-0599 

701-224-2770 
Heidi Heitkamp 

COMMISSIONER 

August 22, 1991 

Mr. Alan H. Friedman 
Hearing Officer 
386 University Avenue 
Los Altos, CA 94022 

Re: Proposed Regulation IV.18.(j). Special Rules Publishing 

Dear Alan: 

Our staff has reviewed the regulation draft dated 4/25/91, version 2. They 
had the following comments or questions: 

1. As a matter of format, it would be much easier to follow rev~s~ons if 
overstrikes were used on deleted language and underlining was used for 
new language. 

2 . "Outer-jurisdictional" property is defined as not physically located 
in any particular state, yet when it is assigned, the language used 
is, "in this state." Taxpayer could argue that none is used "in this 
state." We would suggest deleting • •.• and used in this state ••• • 
from (3)(i)(C)(2). 

3 . Where does the 40% number come from in the property factor numerator 
example? We are unclear as to the term "linkage." 

4. The change to computation of the sales factor numerator is good. 
However, we'd recommend deleting the last paragraph. Taxpayers will 
always know to which state printed material is sent. Thsre is little 
or no use for the alternative computation offered in the last para­
graph. 

We appreciate the opportunity for input into this process. Please call if you 
have any questions. 

Sincerely, 

IA.i..& ~Q~\ ~ 
Heidi Heitkamp 
TAX COMMISSIONER 
Phone: 701-224-2770 

HH:jm 
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STATE OF CALIFORNIA 

FRANCHISE TAX BOARD 
Mailing Address: 

legal Division 
P.O. Box 1468 
Sacramento, CA 9581 2-1 468 
(9 1 6) 369-3320 

August 27, 1991 

Alan H. Friedman 
General Counsel 
Multistate Tax Commission 
386 University Avenue 
Los Altos, CA 94022 

RE: Proposed M.T.C. Regulation IV.18.(j) 

In reply refer to 
410:BFM:md:PRINT 

Attribution of Income from the Business of Print Media 

Dear Alan: 

The Franchise Tax Board endorses the approach taken by the M.T.C. 
in the second version of the Print Media regulation. The 
following observations are offered for consideration by the 
Hearing Officer. 

1. The regulation by its terms is applicable to book publishers 
as well as the magazine\trade journal industry. We believe 
that there are no significant problems with regard to the 
assignment of the income of book publishers. Therefore, it 
would be appropriate to exclude that industry from the 
regulation. This could be accomplished by making the 
regulation applicable only to companies which have 
subscribers or perhaps to companies which have a 
regular\periodic distribution schedule. 

It is noted, however, that the regulation appears to have no 
material effect upon the book publishing industry. 
Therefore, attempting to write exclusionary language may not 
be worth the effort. 

2. In terms of format, the regulation provides that its rules 
are applicable as exceptions to the standard rules and then 
sets forth the standard rules (Sees. (1), (3)(i)A. and 
(3) (iii)A. followed by (3) (i)B., (3) (i)C., (3) (iii) B. and 
(3) (iii)C.). This approach has what we believe is the 
unintended effect of removing the generalized exceptions 
which are set forth in the regulations, specifically those 
enumerated in Section 18 of the M.T.C. regulations. For 
example, the definition of the receipts factor eliminates 
the throwout rule. 



Alan H. Friedman 
August 27, 1991 
Page 2 

3. Three comments are provided with respect to the sales factor 
numerator ((3) (iii)C.2.). 

First, the numerator assignment rule applies to All receipts 
arising from other than the sale of tangible property. The 
problem areas seem to be with advertising income and perhaps 
the sale or use of mailing lists. Should the normal UDITPA 
rules be abrogated? 

Second, the rule does not recognize the possibility of 
regional or even more specific customizing of distributions. 
We believe that some nationally distributed publications are 
tailoring their advertising to limited geographic areas. A 
modification of the general rule should be available to 
either the taxpayer or the administrator if receipts can be 
segregated by existing records. This could be accomplished 
by adding a sentence to the existing language. 

Third, the proposed language of the fail-safe rule does not 
provide for any possibility of worldwide distribution. It 
is not clear that it is necessary to take foreign 
distributions into account because they would normally be so 
limited that no advertiser would be paying for access to the 
foreign market. Nevertheless, we suggest that a taxpayer be 
given the option of making such an allocation. If such a 
rule is provided, it should not be based on census figures. 

Very truly yours, 

~i~J -~ 
Benjamin F. Miller ~ 
Director, Multistate 
Tax Affairs Bureau 
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Special Report I Viewpoint 

Taxing the Media: An Exainination 
of Leathers v. Medlock 

by Timothy B. Dyk and Laura A. Kulwicki 

Tiinot)ry Dylc is ~ par-tner in ~hi Washington .offictwf· 
Jones.Da.y,Reav_is &: Pogue.He has taughtas:an t:Uijuru:t 

"professor auhe Yale,lJnivusity-OjVit;ginia,andG'eo"8e­
,,town law sclwols .. Laura Kulwicki is$J1ecia4:counsell0 
the Columbus, Ohio offj~e of :fanes, Day • . Reavis & 
Pogue. Jones Day ho.s represented media companies in 
e.onnection with State Tax and First Ame1lliinent-issues. 

- . E 

I. Introduction 
In Leathers v. Medlock, 111 S. Ct. 1438 (1991), the United 

States Supreme Court held that the First Amendment does not 
ban differential taxation of distinct media of communication. 
In a 7-2 decision, the Court upheld an Arkansas sales tax that 
expressly taxed cable television services, while exempting 
newspapers and magazines from the tax. The Court held that 
the First Amendment did not prevent the state from singling out 
cable services for state taxes not imposed on the print media or 
on comparable satellite operators. 

The outcome in Leathers is both unexpected in scope and 
far-reaching in consequence. It appears to have substantially 
limited the Court's earlier First Amendment/tax decisions, 
perhaps signaling a substantial shift in the Court's view of the 
First Amendment in the area of state taxation. By easing First 
Amendment restraints on state authority to tax in this context, 
the Court has opened the door for increased taxation of all 
segments of the media. Leathers will likely generate increased 
litigation as state taxing authorities, the media, and the courts 
struggle with the fallout from the Court's decision. 

11. History And Background 

A. Pre-Leathers Case Law 
The history of the First Amendment and its language 

demonstrate a special commitment to protect the institutional 
press. The amendment's history also evidences a special con­
cern with taxation that might impair First Amendment free­
doms. In significant pan, the First Amendment was designed 
to protect in response to the notorious "taxes on knowledge" 
that were imposed upon American colonists by the British 
govemmenL Such taxes, typified by the Stamp Act of 1765,1 

1ln 1765. the British government imposed a tax on newspapers by sending 
stamps for newspaper duties to the American colonies. These taxes were 
designed to make newspapers too expensive for widespread disttibution. 
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were "intended to have the effect of curtailing the circulation 
of newspapers," to "prevent, or curtail the oppommity for, the 
acquisition of knowledge by the people in respect of their 
governmental affairs." Grosjean v. American Press Co., 297 
u.s. 233,247 (1935). 

Some early decisions of the Supreme Court suggested that 
any tax on speech was unconstirutional. For example, in Mur­
dock v. PellllSYivania. 319 U.S. 105 (1943), the Supreme Court 
invalidated a flat license tax imposed on the privilege of 
soliciting, canvassing, or distributing literarure. The Court held 
that the tax violated the First Amendment, noting that "[a] state 
may not impose a charge for the enjoyment of a right granted 
by the Federal Constitution." Murdock, 319 U.S. at 113. 

Murdock's view that any tax on speech violates the First 
Amendment has been subsequently limited and replaced with 
a new line of more sophisticated analysis whose antecedents 
predate Murdock itself. 2 Beginning with Grosjean v. American 
Press Co., 297 U.S. 233, 250 (1935), the Supreme Court has 
emphasized that the media is not immune from any of the 
ordinary forms of taxation. Tax legislation of general applica­
tion, like other laws of general application, ordinarily does not 
raise First Amendment concerns, even if members of the media 
are subject to the tax.3 First Amendment problems arise, how­
ever, when a tax fails to apply generally and instead impacts a 
small and selected class. 

At issue in Grosjean was a Louisiana license tax on the 
business of publishing advertising. The tax applied only to 

2-Jbis broad "tax inununity" aspect of Murdock's rationale was specifically 
called into question in Minneapolis Star & Tribune Co. v. Minnesota Comm' r 
of Revenue, 460 U.S. 575 (1983). Although Murdock and similar cases may 
remain valid under their specific factual circwnsrances. the Coun has made 
clear that they do not preclude nondiscriminatory taxes on the sales. receipts, 
income or propeny of the press. Minneapolis Star. 460 U.S. at 586·87 n. 9. 
Indeed. a plurality of the Coun indicated that Murdock should be regarded as 
partially oveJTUied. to the extent that its language suggests that the sale of 
publications may not be included in a general sales tax. Texas Monthly, Inc. v. 
Bullock, 109 S.CL890, 903.05 ( 1989). (While Texas Monthly did involve media 
tax issues, its primary focus was on the freedom of religion guarantees of the 
First Amendment). 

~ere are interesting parallels in other areas of Ftnt Amendment juris­
prudence where the Coun has recenlly upheld generally applicable laws that 
may impinge on First Amendment rightS. See. e.g .. Employment Division, 
Dep't. of Human Raourca v. Smith. 110 S.CL 1595 (1990) (laws of general 
application barring use of peyote not invalid under Free Exercise clause): 
Barnes v. Gltm Theatre. Inc .. , 59 U.S.L W. 4745 (S.CL 1991) (law generally 
barring ·public nudity upheld against Free Speech challenge). 
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publications with circulations exceeding 20,000 copies per 
week. As a result, only thirteen of the state's 124 newspapers 
were subject to the tax. The selective impact was not coinciden­
tal. Indeed, the Court characterized the tax as a "deliberate and 
calculated device in the guise of a tax to limit the circulation of 
information," further noting that it was enacted with "the plain 
purpose of penalizing the publishers and curtailing the circula­
tion of a selected group of newspapers." Grosjean, 297 U.S. at 
250, 251. This improper motive, coupled with the selective 
impact of the tax, led the Court to invalidate the statute. The 
Court was careful to establish that the singularity of the tax, not 
taxation in general, created the constitutional difficulties: . 

It is not intended by anything we have said to suggest 
that the owners of newspapers are immune from any of 
the ordinary forms of taxation for support of the govern­
ment. But this is not an ordinary form of tax, but one 
single in kind, with a long history of hostile misuse 
against the freedom of the press. 
/d. (Emphasis added). 

The Court did not address the issue of selective taxation of 
the media again for nearly fifty years. However, selective 
taxation of the press again proved constitutionally infirm in 
Minneapolis Star & Tribune Co. v. Minnesota Comm'r of 
Revenue, 460 U.S. 575 (1983). In a 7-2 decision, the Court 
invalidated a Minnesota statute that imposed a special use tax 
on the cost of paper and ink products consumed in the produc­
tion of a publication. The tax applied only to the printing 
industry, and exempted the ftrst $100,000 worth of paper and 
ink. Thus, differential treatment of the press occurred not only 
between the press as a whole and other businesses, but also 
between the press and certain of its targeted members. Both 
distinctions were inconsistent with the First Amendment. 

The Supreme Court, in an opinion by Justice O'Connor, 
began its analysis by noting that states can subject newspapers 
to "generally applicable economic regulations without creating 
constitutional problems." 460 U.S. at 581. However, Min­
nesota singled out the press for special tax treatment, choosing 
to impose a "special tax that applies only to certain publications 
protected by the First Amendment," rather than merely subject­
ing the press to the state's general sales and use tax statutes./d. 
Absent a very compelling rationale, such differential treatment 
of the press vis-a-vis other businesses is constitutionally imper­
missible. 

Although the Court did not forbid differential treatment 
altogether in Minneapolis Star, it treated it as "presumptively 
unconstitutional" unless "justified by some special charac­
teristic of the press." To validate selective taxation, the state 
must present a "counterbalancing interest of compelling impor­
tance that [it] cannot achieve without differential taxation." /d. 
at 585 (emphasis added). The Court noted that the state's 
interest in raising revenue, standing alone, will not satisfy this 
burden. 460 U.S. at 586. 

The Court articulated the basis for this rule: 
A power to tax differentially, as opposed to a power 

to tax generally, gives a govenunent a powerful weapon 
against the taxpayer selected. When the State imposes a 
generally applicable tax, there is little cause for concern. 
We need not fear that a govenunent will destroy a se­
lected group of taxpayers by burdensome taxation if it 
must impose the same burden on the rest of its consti­
tuency .... When the State singles out the press, though, 
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the political constraints that prevent a legislature from 
passing crippling taxes of general applicability are 
weakened, and the threat of burdensome taxes becomes 
acute. That threat can operate as effectively as a censor 
to check critical comment by the press, undercutting the 
basic assumption of our political system that the press 
will often serve as an important restraint on government. 
460 U.S. at 585. 

To validate selective taxation, the state must 
present a 'counterbalancing interest of 
compelling importance that [it] cannot 
achieve without differential taxation.' 

Interestingly, the Court struck down the special tax, even 
though it imposed a lesser burden than if the press had been 
subject to the state's general sales and use taxes. The Court 
justified its refusal to uphold the differential tax scheme be­
cause the "possibility of subsequent differentially more burden­
some treatment" existed. I d. at 588. In addition, the Court was 
reluctant to analyze the costs and benefits of differential taxa­
tion, noting that "courts as institutions are poorly equipped to 
evaluate with precision the relative burdens of various methods 
of taxation." /d. at 589. 

The tax also violated the First Amendment because it tar­
geted a small group of newspapers. "'The effect of the $100,000 
exemption ... is that only a handful of publishers pay any tax 
at all, and even fewer pay any significant amount of tax." /d. at 
591. The Court concluded by noting that "we think that recog­
nizing a power in the state not only to single out the press but 
also to tailor the tax so that it singles out a few members of the 
press presents such a potential for abuse that no interest sug­
gested by Minnesota can justify the scheme." /d. at 592. Thus, 
Minneapolis Star identified two types of impermissible taxes: 
those that single out the press as a whole for differential 
treatment, and those that target a small group within the press 
for differential treatment. The Minnesota tax at issue in Min­
neapolis Star suffered from both types of unconstitutional 
discrimination. 4 

Several years after Minnesota Star, the Court considered 
issues of differential taxation between members of the same 

·medium in Arkansas Writers' Project,/ nc. v. Ragland, 481 U.S. 
221 (1987). In a 7-2 decisions written by Justice Marshall, the 
Court held that Arkansas' selective application of its sales tax 
to only certain types of magazines was unconstitutional. The 
Arkansas general sales tax was imposed on sales of general 
interest magazines, but expressly exempted religious, profes­
sional, trade, and sports journals as well as all types of news­
papers. Thus, the tax discriminated both between media (i.e., 

•only Justice Rehnquist felt that neither the special use tax on the press nor 
the exemption from the tax violated the First ArnendrnenL Justice White 
concum:d in the Coun 's resuiL flllding that the tax was unconstitutional 
because the SIOO.OOO exemption limited the burden of the tax to only a few 
newspapers. However, Justice White 's views on differential taxation differed 
from those of the majority. He stated that he "[could not] agree that the First 
Amendment forbids a state to choose one method of taxation over another." 
460 U.S. at596. 

'Justices Scalia and Rehnquist dissented. 
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magazines v. newspapers), as well as among media (i.e., 
general interest magazines v. religious, professional, trade, and 
spans journals). 

The Coun invalidated the tax for two reasons. First, the net 
effect of the tax scheme was that only a few Arkansas mag­
azines would ever pay sales tax. The selective application of 
the sales tax to some, but not all, magazines targeted a small 
group within the press and therefore suffered from the second 
type of discrimination identified in Minneapolis Star. 

Selective taxation of the press, an entire seg­
ment of the press, or individual speakers was 
generally viewed as constitutionally suspect. 

More importantly, the taxing structure differentiated be­
tween magazines solely on the basis of content. Such content­
based discrimination, observed the Coun, "is particularly re­
pugnant to the First Amendment." Arkansas Writers' Project, 
481 U.S. at 229. 

Because the Coun found the statute unconstitutional due to 
the content-based discrimination between magazines,6 it did 
not consider whether the differential treatment of newspapers 
and magazines was also unconstitutional. The Coun expressly 
declined to consider the issue that would later be posed by 
Leathers: whether the First Amendment prevents a state from 
taxing only selected segments of the media. See Arkansas 
Writers' Project, 481 U.S. at 233. 

The Coun's pre-Leathers line of cases demonstrates a 
general unwillingness to sanction differential tax treatment 
where members of the media are concerned. Selective taxation 
of the press, an entire segment of the press, or individual 
speakers was generally viewed as constitutionally suspect, 
largely due to the threat of censorship and the unique role of 
the press as a "governmental watchdog." 

When viewed in light of the historical background, it is clear 
that differential taxation of the press presents the potemial for 
many of the dangers that the First Amendment was designed to 
prevent. Indeed, the Coun in Minneapolis Star noted that 
"[t]here is substantial evidence that differential taxation of the 
press would have troubled the Framers of the First Amend­
ment" 460 U.S. 583. 

B. Leathers v. Medlock 
In Leathers, the Coun departed from these principles and 

rejected the proposition that differential taxation of the press is 
inherently harmful. The Arkansas gross receipts tax7 at issue in 
Leathers exempted newspapers, magazines, television and 
radio broadcast services, and satellite broadcast services, 8 but 

&rbe interest in raising revenue, the Coun stated. no more justifies differen· 
tiations among members of the press than between the press and businesses 
generally. Arkansas Writers' Project, 481 U.S. at 231-32. 

7Curiously throughout its opinion. lhe Coun referred to the tax as a "sales 
tax." Unlike a sales tax (which is a tax assessed directly on the consumer, but 
collected by the seller), the gross receipts tax is a direct tax on the seller's 
receipts from sales of tangible personal propeny and specified services. 
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expressly applied to operators of cable television services. 
Clearly, the tax discriminated among segments of the media.9 

Nevenheless, the Coun held in a 7-210 decision that a differen­
tial burden on speakers i~ insufficient by itself to raise First 
Amendment concerns. "[D]ifferential taxation of speakers, 
even members of the press, does not implicate the First Amend­
ment unless the tax is directed at, or presents the danger of 
suppressing, particular ideas." Leathers, 111 S.Ct at 1446. 

The fact that Leathers is conceptually at odds with Min­
neapolis Star is striking because Justice O'Connor authored 
each opinion. However, Justice O'Connor, writing for the 
majority, sought to synthesize the Coun 's prior cases by refer­
ring to the single theme of censorship. Her opinion analyzed 
Grosjean. Minneapolis Star. and Arkansas Writers' Project,and 

·concluded that ''(t]hese cases demonstrate that differential tax­
ation of First Amendment speakers is constitutionally suspect 
when it threatens to suppress the expression of particular ideas 
or viewpoints." /d. at 1443. It then identified three types of 
impermissible discrimination in the state tax context: 

1. A state tax that treats the press differently as a whole. 
2. A state tax that targets a small group of speakers. 
3. A state tax that discriminates on the basis of content. 

In the Coun's opinion, each of the above taxes is constitution­
ally suspect because it raises the spectre of censorship. 

The Coun examined the Arkansas tax and concluded that it 
did not fall into any of the identified categories. Leathers, Ill 
S.Ct. at 1444. Fust, it was a tax of general application that did 
not single out the press. Second. the tax did not select "a narrow 
group to bear fully the burden of the tax." I d. In fact, the Coun 
emphasized that because the tax affected more than 100 cable 
operators, it did not resemble a "penalty for particular speakers 
or particular ideas." /d. at 1445. Finally, the Coun noted that 
the tax did not discrimina.Ie on the basis of content. /d. Thus, 
the tax failed to fall within any of the three identified areas of 
impermissible discrimination, and, in the Coun's view, did not 
pose a threat of censorship. As a result, the state was free to 
pick and choose among segments of the media. selectively 
taxing cable services while exempting more traditional news 
and information sources. 11 

Ill. Leathers' Impact on Media Tax Jurisprudence 

A. Differential Tax Principles in General 
The Coun's affirmation of the selective tax scheme in 

Leathers has created a new and confusing approach to taxation 
of the media. Although the Coun has never affirmatively held 
that all mass media must be taxed in the same way, the Coun's 

'The tax was later amended 10 extend to "all other disDibution of television, 
video or radio services with or wilhout the use of wires provided to subscribers 
or paying customers or users." After the amendment. therefore. taXable services 
included the provision of scrambled sa~eUitc broadcast television services 10 

home dish-antennae owners, a service found by the state coun 10 be "substan­
tially the same" as the provision of cable tclevisiorLL.t4thtrs. Ill S.CL at 1442. 

9pf1or 10 the subsequent amendment. it also discriminated within a medium. 
See supra n.l 0. 

10Justices Marshall and Blac.lanun dissented. 
11The Coun found no First Ame.ndment violation. even though the taX also 

before amendment differenti.atcd between the similar services offered by cable 
and sa!ellite television companies. "We conclude that !he Slate 's extension of 
its generally applicable sales tax 10 cable television services alone. or 10 cable 
and saJeUitc services. while exempting the print media. does not violate the 
First Amendment" Leathers. Ill S.CL at 1447. 
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prior cases had always forced states to provide a high level of 
justification for differential tax schemes. In fact, the Court in 
Minneapolis Star earlier noted that "[d]ifferential taxation of 
the press ... places such a burden on the interests protected by 
the First Amendment-that we cannot countenance such treat­
ment unle·ss the State asserts a counterbalancing interest of 
compelling imponance that it cannot achieve without differen­
tial taxation." Minneapolis Star, 460 U.S. at 585. Noting that 
raising revenue is an "interest critical to any government," the 
Court nevertheless concluded that there were "alternative 
means of achieving the same." /d. at 586. 

The Court's affi171Ultion of the selective tax 
scheme in Leathers has created a new and 
confusing approach to taxation of the media. 

After Leathers, however, a state's interest in revenue 
enhancement, with nothing more, appears to provide a suffi­
cient reason for some types of differential taxation. Leathers 
apparently dispenses with the burden previously imposed upon 
the state to show that a differential tax was necessary and 
narrowly tailored to achieve the state's revenue goals, and 
instead finds that the state's interest in revenue enhancement is 
sufficient to support differential taxation. Where the Court 
previously refused to risk error in a First Amendment decision 
because "delicate and cherished First Amendment rights [were] 
at stake," see Minneapolis Star, supra. 460 U.S. at 590 n.l2, it 
now permits states to chip away.at these same rights in the name 
of revenue enhancement. 

More importantly, the Court's decision in Leathers over­
looks the Court's stated view that selective taxation of the press 
"poses a particular danger of abuse by the state." Arkansas 
Writers' Project, 481 U.S. at 228; Minneapolis Star, supra, 460 
U.S. at 585. This principle does not lose its force merely 
because the tax singles out a particular segment of the media, 
rather than targeting individual members or the press as a 
whole. Selective taxation of an entire component of the press 
poses the same dangers of censorship inherent in any other form 
of differential media taxation. The state may target a substantial 
segment of the media in order to punish a single speaker, 
alternatively, government dissatisfaction or desire to confer 
favor may extend to an entire media segment, for example, 
network broadcasters or all newspapers in a particular com­
munity. The neutralizing effect that cross-media taxation pro­
vides is lost when the state is given the power to selectively 
burden a specific medium. 

It was this fear of unbridled government power that seemed 
to most trouble the dissenters in Leathers. Justice Marshall, 
writing for the dissent, noted that "nothing in the majority's test 
prevents the State from singling out a particular medium for 
higher taxes, either because the State does not like the character 
of the services that the medium provides or because the State 
simply wishes to confer an advantage upon the medium's 
competitors." Leathers, 111 S.CL at 1452 (Marshall, J., dissent­
ing). Thus, Leathers ignores "the potential for abuse inherent 
in the State's power to discriminate based on medium identity." 
/d. 

Regardless of any actual censorial motive, the state's power 
to impose financial burdens on a selected class of speakers 
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necessarily influences the conduct of the press. The power to 
single out an entire segment of the media for special tax burdens 
not shared by other members of the press may encourage 
self-censorship by all media organizations. The press may be 
less inclined to criticize, and more inclined to compliment, state 
government, to secure favorable tax treatment. Thus, the mere 
threat of burdensome taxation, even if never realized. "can 
operate as effectively as a censor to check critical comment by 
the press, undercutting the basic assumption of our political 
system that the press will often serve as an important restraint 
on government." Minneapolis Star. supra, 460 U.S. at 585. 

Another difficulty with Leathers is that it failed to articulate 
clear standards to guide subsequent legal analysis. For instance, 
taxes that treat the press differently as a whole raise First 
Amendment concerns under the first criterion identified in the 
Court's opinion. However, the Court does not discuss what 
constitutes a general tax on the media. For example, to what 
extent are constitutional concerns raised if the media is subject 
to a general tax, but taxed at a slightly different rate or on a 
different basis? Does a tax singularly affect the media if special 
exemptions apply? Determining when a tax impermissibly 
treats the press differently as a whole, within the confines of 
the Court's opinion, is not simple. 

Another difficulty with Leathers is that it 
failed to articulate clear standards to guide 
subsequent legal analysis. 

A state tax that targets a "small" group of speakers is 
likewise suspect under the second criterion in Leathers. Yet the 
Court provides no guidance as to what constitutes an impermis­
sibly "small" group. The dissent attacked the Court's failure to 
provide substantive guid~lines on this issue: 

[11he majority's approach provides no meaningful 
guidance on the intennedia scope of the nondiscrimina­
tion principle. From the majority's discussion, we can 
infer that three is a sufficiently "small" number of af­
fected actors to trigger First Amendment problems and 
that one hundred is too "large" to do so. But the majority 
fails to pinpoint the magic number between three and one 
hundred actors above which discriminatory taxation can 
be accomplished with impunity. Would the result in this 
case be different if Arkansas had only 50 cable-service 
providers? Or 25? 
Leathers. Ill S.Ct. at 1451 (Marshall, J., dissenting). 
The Court's third criterion also raises questions. The Court 

does not expressly defme what constitutes an impermissible 
content-based distinction. Obviously, patent subject maner dis­
tinctions like those considered by the Coun in Arkansas 
Writers' Project will continue to be impermissible. Questions 
are raised, however, by more subtle content-based distinctions, 
for instance, the constitutional validity of statutes that contain 
both content-based and content-neutral consideraiions are un­
certainP 

A final confusion introduced by the Leathers majority, and 
noted by the dissent, 13 results from the majority's apparent 

12SeeHearstCorp. v.lowa Dept. of Revenue. 461 N.W. 2d 295,303 (Iowa 
1990), Cert. denied,111 S.CL 1639 (1991), discussed infra at page 59. 
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conclusion that the validity of selective taX burdens on the press 
and the validity of tax deductions and exemptions for non-press 
speech (e.g., preferences for speech by veterans' organizations) 
are to be judged by an identical constitutional standard. Given 
the government's broad power to subsidize non-press speech, 
equating the two would give the government substantial power 
to make distinctions with respect to the press that are. in effect, 
content-based. It remains to be seen bow this approach will be 
reconciled with the prohibition on content-based discrimina­
tion. The Coun 's attempted reconciliation inLeathers14 was not 
convincing. 

B. State Court Litigation 
BeforeLearhersthe state couns often but not always, 15 gave 

a broad reading to the Supreme Coun's decisions concerning 
state taxation of the media. For example. in Louisiana Life, Lrd. 
v. McNamara. 504 So.2d 900, 906 (La. App. 1 Cir. 1987), the 
Louisiana court struck down the state's selective sales taX on 
magazines, stating: 

[A] tax that provides 'differential taXation of the 
press,' is treatment that the United States Supreme Coun 
found "would have troubled the Framers of the First 
AmendmenL" Minneapolis Star, 460 U.S. at 583, 103 
S.Ct. at 1376. 

... The Louisiana sales tax, because it taxes the retail 
sale of magazines but not sale of newspapers. both of 
which are protected equally by the Constirution. is clear­
ly unconstitutional as applied to Louisiana Life. 
Similarly, in McGraw-Hill, Inc. v. State Tax Comm'n. 146 

App. Div. 2d 371, 541 N. Y.S.2d 242 (A.D.3 Dept. 1989), aff' d. 
75N.Y.2d852, 552N.Y.S.2d915,552N.E.2d 163(1990),New 
York's highest coun upheld a detennination that a state fran. 
chise tax regulation violated the First Amendment because it 
treated print media and broadcast media differently by clas­
sifying radio and television broadcasting as nontaxable ser­
vices. As a result, franchise tax. was imposed on receipts from 
sales of advertisements contained in printed publications, but 
not on receipts from radio or television advenisements. 

The state court agreed that such differential treatment vio­
lated the First Amendment. In doing so, the court expressed a 
strong presumption against selective taxation among segments 
of the media: 

A tax that singles out the press for differential treatment 
is 'presumptively unconstitutional' under the First Amend­
ment and is not permitted unless a state can show 'a 
counterbalancing interest of compelling imponance that it 
cannot achieve without differential taxation' .... [A] tax­
ing scheme which taxes some members of the press but 
exempts others of the press does not escape Ftrst Amend­
ment scrutiny even if businesses outside of the press are also 
not exempt .... 
McGraw-Hill, 541 N.Y.S.2d at 255. 
The results in McGraw-Hi// and Louisiana Life illustrate the 

strength of the skepticism with which state courts viewed 
selective taXation of the media prior to Leathers. See also, Dow 
Jones & Co. v. Stare ex rei. Tax Comm'n, 787 P.2d 843, 846 
(Okla. 1990) (state tax. that was imposed on publications sold 
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13Leathers, Ill S.CL atl449-50 (Marshall, J., dissenting). 
14Leathers. Ill S.CL at 1445-47. 
1'For a discussion of contrary cases see page 59 below. 

for more than seventy-five cents or distributed by mail. qut 
exempted publications sold for less than seventy-five cents or 
delivered directly by canier violated the First Amendment, 
although there was "no bin: of a legislative attempt at censoring 
the press"); Newsweek, Inc. v. Celauro, 789 S.W.2d 247 (Tenn. 
1990), cerr. denied. Ill S.Ct. 1639, reh. denied, 59 U.S.L.W. 
3824 (1991) and Southern Living,lnc. v. Celauro, 789 S.W.2d 
251 (Tenn. 1990), cerr. denied, Commissioner of Revenue v. 
Newsweek. Inc. , 111 S.Ct. 1639, reh. denied, 59 U.S.L.W. 3824 
(1991) (sales and/or use tax. applied to magazines. but not 
newspapers, violated the First Amendment). l6 

The rationale underlying many of these opinions largely 
dissipated with Leathers. State courts must therefore recon­
sider their eadier views regarding selective taxation. Given the 
absence of clear guidance from the Coun, inconsistency among 
furure decisions is almost certain. 

According to the Florida court, taxing one 
medium while failing to tax another was un­
constitutional. 

The immediate uncertainty created by Leathers is apparent 
in several current state decisions. Six days after deciding 
Leathers. the Court disposed of three cases on its docket which 
presented the question of whether states may tax. magazines 
while failing to tax. newspapers. 

In Department of Revenue v. Magazine Publishers of Ameri­
ca, 565 So.2d 1304 (Fla. 1990), vacated sub nom. Miami 
Herald Publishing Co. v. Department of Revenue , Ill S.Ct. 
1614 (1991), the Florida Supreme Coun bad ruled that Florida 

·had violated the.First Amendment by imposing a sales tax. upon 
magazines, but not newspapers. According to the Florida court, 
taxing one medium while failing to tax another was unconstitu­
tional, even if the tax did not single out particular magazines 
and even if the differential treatment was not based upon the 
content of the publications. 

Since the Florida Supreme Court's rationale expressly con­
flicted with Leathers. the Supreme Court vacated the Florida 
judgment and instructed the Florida Supreme Court to recon­
sider its decision in light of Leathers. 17 Miami Herald Publish­
ing Co. v. Department of Revenue, Ill S.Ct. 1614 (April 22, 
1991). 

In Newsweek, Inc. v. Celauro, 789 S.W.2d 247 (Tenn. 1990), 
cert. denied, Ill S.CL 1639. reh. denied, 59 U.S.L.W. 3824 
(1991), the Court refused'o hear an appeal from a decision of 
the Tennessee Supreme Coun which held that Tennessee's 
imposition of a sales and/or use tax on magazines, but not 
newspapers. violated the First Amendment. Although the 
Court 's disposition of Newsweek might at first seem inconsis­
tent with the decision in Leathers and the remand in Magazine 
Publishers, the Tennessee court had based its decision on the 
ground that the tax did discriminate on the basis of content. In 
order to qualify for the newspaper exemption, a publication had 

16But see, Chesterfield Cablevision, Inc. v. Couruy of Chesterfield, 401 
S.E.2d 678 (V a. 'I 991) (license tax imposed on operators of cable television 
service, but not on operators of a "teleYision broadcasting station or service," 
did not violale the First Amendment). 

17The parties are currently briefing the issues in the Aorida Supreme Coun. 
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to ·•contain matters of general interest and repons of current 
events." Newsweek. 789 S.W.2d at 249. Newsweek was there­
fore consistent with Leathers. 

After Leathers the Coun also refused to hear an appeal from 
an Iowa Supreme Coun decision which held that a sales tax 
imposed upon magazines, but not newspapers, did not violate 
the First Amendment. See Hearst Corp. v. Iowa Dept. of 
Revenue. 461 N.W.2d 295, 307 (Iowa 1990), cert. denied, 111 
S.Ct. 1639 (1991 ), stating: 

[A] statute meets the constitutional test if its meaning 
is fairly ascertainable by reference to similar statutes, 
other judicial determinations, and to the dictionary, or if 
the words themselves have a common and generally­
accepted meaning. 
/d. 

It seems unlikely that the confused opinion 
in Leathers will generate clarity in the state 
courts. 

The Iowa Coun noted that the tax did not create special 
obligations that applied only to cenain publications, nor was it 
tailored in such a way that it singled out and targeted small 
groups of publications. Hearst, 461 N.W2d at 302. The coun 
funher concluded that there was no impermissible content­
based discrimination: 

While the classification of the writing as "news, ar­
ticles of opinion (editorials), features, advertising, or 
other matter regarded as of current interest" is a con­
sideration, the focus is not on the content of the jour­
nalism. Rather, the form and frequency of the publication 
are the primary factors for determining whether a publi­
cation qualifies for the Iowa sales and use tax exemption 
.... Because the form of a publication is a noncontent 
based consideration, the Iowa statute complies with the 
standards set fonh by the Supreme Coun in Arkansas 
Writers' Project. 
461 N.W.2d at 303 
Hearst therefore differed from Newsweek because the state 

statute distinguished "newspapers" from other publications 
based upon "the form and frequency" of the publication, not its 
content. Since the distinction was not content-based, it did not 
violate the third criterion set fonh in Leathers. To the extent 
that the Supreme Coun's refusal to review Hea(St may imply 
agreement with its reasoning, the Coun's action is disturbing. 
Hearst suggests that the protection against conter'lt-based dis­
tinctions may not be applied if another criterion-found fre­
quently----can be deemed to be "overriding." 

One final state decision of note is Globe Newspaper Co. v. 
Commissioner of Revenue, 410 Mass. 188, 571 N.E.2d 617 
( 1991 ). In Globe. the Massachusetts Supreme Coun snuck 
down a state sales tax scheme that subjected newspaper pub­
lishers to different tax treattnent from other manufacturers, 
including magazine publishers. The state taxed certain stages 
of newspaper production in the same manner as other busi­
nesses. However, the law denied newspaper publishers exemp­
tions that were available to other manufacturers. The coun 
invalidated the tax because it treated newspaper publishers 
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differently from other manufacturers. Globe, 571 N.E.2d at 
620,621. 

The Massachusetts Supreme Coun's decision in Globe is 
perfectly consistent with Leathers. Because the tax structure 
treated the press as a whole differently from other businesses, 
the tax violated the first criterion identified in Leathers. The 
Globe also argued, however, that the tax was unconstitutional 
because it imposed a greater tax burden on newspapers than on 
magazines. Although the coun did not reach this issue, it did 
note that Leathers held that differential taxation between se­
lected segments of the media did not violate the First Amend­
ment, "so long as the distinction made does not present the 
danger of suppressing particular ideas." Globe, 571 N.E.2d at 
622 n.l. We can anticipate that many other state coun decisions 
will address the meaning of Leathers in the near future, 18 and 
it seems unlikely that the confused opinion in Leathers will 
generate clarity in the state courts. 

IV. Legislative Ramifications of Leathers 

A. Impact on State Tax Legislation 
Leathers also implicitly invites state efforts to increase 

revenue through media taxation. Supreme Coun cases that 
uphold state taxes in the face of constitutional challenges 
always generate a flurry of legislative activity. Following the 
United States Supreme Coun's decision in D.H. Holmes Co. v. 
McNamara, 486 U.S. 24 (1988), for example, many states 
amended their use tax statutes so as to tax the distribution of 
catalogs and other promotional materials. (Holmes expressly 
upheld a state tax on the distribution of catalogs printed and 
mailed from out-of-state to residents in the taxing state). States 
undoubtedly will use Leathers as a springboard to test their 
powers. 

1. Taxation of Cable Systems. The impact of Leathers will 
be most immediately felt by cable providers nationwide. 
Leathers' express approval of cable taxes will certainly provide 
momentum to the legislative efforts of states, such as Pennsyl­
vania,19 that had cable tax bills pending prior to the Coun's 
decision. 20 The high profJ.le and publicity surrounding Leathers 
also insures that cable systems will not escape consideration by 
other state legislators seeKing new areas of tax revenue. 

2. Advertising Taxes. States are also likely to use Leathers 
to suppon new taxes on advertising revenues. In the past, state 
attempts to impose sales or use taxes on revenues generated by 
broadcast or print media advertising have been unsuccessful. 

1"The A.rlcansas Supreme Coun recently relied on LeaJMrs to uphold 
differential tax treaanent of long distance telecommunicallon services in 
Boswonh v. Pltdgtr. 305 Ark. 598 (1991). 

1'Pennsylvania did in fact pass legislation to tax cable services. In mid­
August. the Pennsylvania Legislature extended Its six-percent sales tax tO 
premium cable services. 

lOp,jor to LtatMrs, at least 16 SlateS taxed cable services in some fonn. · 
These states included: A.rlcansas (gross receipts tax on cable services): Connec­
ticut (sales tax on cable services; gross receipcs tax for cable operatOrs); Iowa 
(sales tax on basic and premium cable services); Kentucky (utility gross 
reaipts taX on receipts derived from cable services): Maine (sales tax on 
premium cable services): Minnesota (sales tax on cable services): MWissippi 
(sales taX on cable services): Nebraska (sales w on cable installation services): 
New Mexico (gross receipts taX on cable services): Rhode Island (sales tax on 
cable services): Tennessee (sales Wt on premium services): Texas (sales tax 
on cable services}; Vennom (sales UlX on cable services): West Virginia (sales 
taX on basic cable services): Wisconsin (sales Wt on cable services). 
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For example, Aorida enacted legislation in 1987 that extended 
the state sales and use tax to a wide range of services, including 
media advertising. Chapter 87-6, Laws of Aorida, created a 
general tax on the sale or use of services consumed or enjoyed 
in the state. The state sales tax on services extended to adver­
tisements in print or broadcast media. 

In the past, state attempts to impose sales or 
use taxes on revenues generated by broad­
cast or print media advertising have been 
unsuccessful. 

The Aorida services tax created such enormous controversy 
that Aorida's then-governor Bob Martinez (R) requested the 
Aorida Supreme Court's advice as to the facial validity of the 
statute. See In re: Advisory Opinion to the Governor, 509 So.2d 
292 (Fla. 1987). One of the questions presented to the court 
concerned the advertising· taX in particular. "Whether a general 
tax on the sale or use of services consumed or enjoyed in the 
state, including advertising services, violates the freedom of 
speech, press or association of advertisers or of media in which 
the advertising is carried" in violation of the First Amendment. 
509 So.2d at 298. 

The Aorida Supreme Court found that the tax did not 
abridge the First Amendment rights of the media.21 In reaching 
this result, the court ftrst noted that the taX was "one of general 
application and does not single out advertisers or the press for 
special taxation." /d. at 306. After analyzing Grosjean, Min­
neapolis Star, and Arkansas Writers' Project. the court found 
the tax to be "facially consistent with both the letter and the 
spirit of these three cases." /d. at 308. The court repeatedly 
emphasized that the Aorida tax did not single out the press 
because it was "part of the same general sales tax provision that 
will apply to all other nonexempt businesses involved in the 
sale or use of services in Aorida." /d. In addition, the tax did 
not impact only a selected number of advertisers or publica­
tions. Finally, the court found that the exemprion provided for 
sales to religious, educationaJ, and other nonprofit corporations 
was not an impermissible content-based distinction./d. 

Nevertheless. the Aorida Legislature repealed the services 
tax less than eight months after its passage. See 1987 Aa. Law 
548. Currently, there is apparently no state law in effect that 
imposes sales and use taxes on broadcast or print media adver­
tising.22 The apparent weakening of First Amendment con­
straints on state taXation of the media in Leathers will encour­
age more aggressive state tax policies in the area of advenising. 

3. Income ApportionmenL Leathers could also affect 
state income apportiorunent fo~lulas for media entities. Before 
Leathers. income apportiorunent distinctions between the print 
and broadcast media were presumptively unconstitutional un­
less justified by a compelling state interest. See McGraw-Hi//, 
Inc. v. State Tax Comm'n, 146 App. Div. 2d371, 541 N.Y.S.2d 

21 Despite the coun's views regarding the facial constitutionality of the 
swute. no coun ever ruled on the constitutionality of an application of the LaX. 

22Prior to the Aorida LaX, Iowa and Arizona also imposed a LaX on media 
advertising. Both SJ.1le5 repealed these taXes prior 10 passage of the Aorida 
Statute. 
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242 (A.D.3 Dept. 1989), aff d, 75 N.Y.2d 852. 552 N.Y.S.2d 
915, 552 N.E.2d 163 (1990). In McGraw-Hill. the state court 
invalidated a franchise tax apportionment regulation that in­
cluded receipts from sales of advertisements in printed publi­
cations. but excluded receipts from broadcast advertisements. 
Since Learhers apparently dispels any strict duty to similarly 
treat · all components of the press, states will no longer be 
required to provide similar apportionment schemes for both the 
broadcast and print media. Lealhers may therefore increase 
differential treatment among segments of the press in the area 
of state income/franchise tax apportiorunenL 

B. Impact on Federal Revenue Legislation 
The Court's new approach to di.fferential tax analysis may 

also renew federal efforts to impose charges on broadcasters 
for the use of the electromagnetic specaum. A variety of federal 
spectrum fee proposals have been considered by Congress with 
little success since at least 1978.23 The Coun's decision in 
Leathers may reduce opposition to federal spectrum fees, and 
may encourage new spectrum fee proposals that are designed 
to generate additional federal revenue. 

Prior to Lealhers. federal spectrum fee proposals were con­
stitutionally suspect since such fees would selectively tax the 
electronic media. The Court's decisions in MinMapolis Star 
and Arkansas Writers' Project suggested that the selective 
taxation of the broadcast media, especially when implememed 
for general revenue-raising purposes, was impermissible. Pro­
ponents of federal specttum fees are likely to aJWie that 
Leathers removes First Amendment obstacles to a spectrum 
fee, and the Court's decision in Leathers may cause Congress 
to reexamine the feasibility of such measures. 

V. The Practical Impact on Media Organizations 
The Leathers decision, and the likely increase in state taxa­

tion of the media, come at a particularly difficult time for the 
press. The television networks, newspapers, magazines, and 
even cable24 are experiencing financial difficulties. 

A decline in the economic health of the press should create 
unique concerns, largely due to the essential role of the press 
as a check on governmental power. The existing financial 
constraints on the press may cause news providers to make 
more choices on news coverage based on economic considera­
tions, rather than newsworthiness. In this environment the 
fmancial difficulties of the press may create particular vul­
nerability to state threats of increased taXation. The press may 

. be less willing to serve as a critic of government in order to 
avoid new tax burdens. 

However, these financial difficulties will also increase pres­
sure on the media to seek new arguments to challenge selective 
taxes. Since Leathers did not foreclose all FirSt Amendment 

Uorhe most recent broad speclnll!\ fee proposal arose in connection with the 
1990 budget reconciliation process. M. Mills. TighJSqu.uuonSp~ctrum Tunes 
Ow Competition, 48 Congressional Qu.anerly 2823 (SepL 8. 1990). A proposal 
to impose a more limited specuum fee designed to recover the COSIS of feder.U 
regulation is cu.rrenlly pending. See H.R. 1674, 102d Cong .• 1st Sess. 

u-r~~e New York Times recently reponed a marked decline in cable networlc 
profit margins, and predictS further declines in the l990s.ln addition, the anicle 
repons that "future growth based on increasing expansion of cable service 
appean to be limited." due in pan 10 "the continuing increases in the cost of 
cable service .... See Caner. "Cable Networks See Dimmer Future." The New 
York Tim~s (July 22, 1991 }. 
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challenges to differential tax structures, one class of arguments 
will be marked by refined efforts to invalidate such taxes on 
First Amendment grounds. Future First Amendment challenges 
to state media taxes will necessarily focus heavily on content 
distinctions and the risks of covert censorship posed by selec­
tive tax statutes. 

Future First Amendment chaUenges to state 
media taxes will necessarily focus heavily on 
content distinctions and the risks of cov_ert 
censorship posed by selective tax statutes. 

Commerce Clause limitations provide another ground for 
attack. State taxes that affect media organizations, in addition 
to triggering First Amendment concerns, also implicate the 
Commerce Clause if the organization generates revenue from 
activities affecting more than one state. Such organizations will 
likely tum their attention to the four-prong test set forth in 
Complete Auto Transit, /nc. v. Brady, 430 U.S. 274 (1977). This 
test analyzes the validity of state taxes that affect interstate 
commerce by determining whether (1) the taxed activity has a 
substantial nexus with the taxing state, (2) the tax is fairly 
apportioned, (3) the tax does not discriminate against interstate 
commerce, and (4) the tax is fairly related to the services 
provided by the state. Complete Auto, 430 U.S. at 279. 

Fioally, equal protection claims are also likely to increase. 
The Supreme Court specifically left open the question whether 
differential taxation of members of the same medium in 
Learhers violates the Equal Protection Gause of the Fourteenth 
AmendmenL The Coun remanded th.e case to the Arkansas 
Supreme Court with instructions to resolve this issue.25 Equal 
protection challenges to differential treatment of media entities 
wiU prove more difficult for the press, given the underlying 
differences in the nature of each medium. Nevertheless, such 
challenges are likely to become more prevalent as the media 
grapples with an increased judicial tolerance for selective tax 
structures. 

VI. Conclusion 
In sum, the Court's willingness to sanction selective taxation 

of the media in Learhers will have significant consequences. 
First, the Court' s departure from pre-existing principles will 
force state courts to re-think their approach to differential tax 
analysis. The re-examination of these issues after Lear hers is 
certain to yield many inconsistencies, resulting in more litiga­
tion with further cases reaching the United States Supreme 
Court. 

Second, the easing of First Amendment limitations on state 
power to tax the media is likely to generate an increase in 
legislation imposing taxes on the media, both on the state and 
federal levels. Possible areas of state tax expansion include 
cable taxes and advertising taxes on print and broadcast adver­
tising revenue. Leathers may also provide momentum to fuel 

~e parties' briefs as to whether equal protection requires similar taxation 
of lhe similar services offered by cable and satellite television companies are 
due by mid-August 
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federal proposals for revenue-raising measures imposed on use 
of the electromagnetic broadcast spectrum. 

Finally, Leathers will also affect media organizations in a 
very practical way. Incr.eased tax burdens associated with new 
media taxes will adversely affect an already declining profit 
margin. At the same time, the Court's new analysis will force 
the press to consider new challenges to selective state taxation. 
Such challenges are likely to include commerce clause, equal 
protection and refined First Amendment theories. * 
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EXHIBJ:T 27 



1ST CASE of Level 1 printed in PULL format. 

FRANCHISE -- CORPORATION INCOME -- RECEIPTS FROM SALES OF 
ADVERTISING SPACE BY PUBLISHERS OF MAGAZINES AND PERIODICALS 

ARE INCLUDED IN THE NUMERATOR OF THE SALES FACTOR IN THE 
~ SAME RATIO AS SALES OF MAGAZINES AND PERIODICALS 

Legal Ruling No. 367 

CALIFORNIA FRANCHISE TAX BOARD 

1973 Cal. FTB LEXIS 16 

December 5, 1973 

PAGE 2 

Advice has been requested regarding the inclusion of advertising revenue in 
the sales %actor of the apportionment formula under the Uniform Division of 
Income ior Tax Purposes Act <UDITPA> ior publishers of magazines and 
periodicals. 

Receipts irom the sales of magazines and periodicals and advertising space in 
~ magazines and periodicals by publishers gives rise to income from 

~. 3actions and activity in the regular course of the taxpayers' trade or 
business constituting "business ~ncome" under Section 25120<a>, Bank and 
Corporation Tax Law. Gross receipts from those transactions constitute "sales" 
aa defined in Section 25120Ce) which are required to be included in the sales 
%actor <Section 25134) of the apportionme~t formula under UDITPA. 

Tangible property is that which is visible and corporeal, having substance 
and body. Roth Drug, Inc. v. Johnson, 13 Cal.App.2d 720, 734 <1936). It is 
evident that a magazine or periodical has substance and body. Consequently, the 
sale of magazines and periodicals by the publisher to subscribers and newsstands 
are sales of tangible personal property. Ccf. Time, Inc. v. Hulman, 201 N.E. 2d 
374, 377, 31 Ill.2d 344.) Receipts C•2l from such sales are to be included in 
the sales factor in accordance with Section 25135 governing sales of tangible 
personal property. 

The sale of advertising space in such magazines and periodicals is closely 
connected with the sale of the publication. The primary purpose of the 
advertiser is to reach the market provided by the publisher. The publisher in 
turn guarantees a particular circulation volume, or in other words, a market. 
Since advertising included in magazines and periodicals is inextricably 
connected with the sale of those publications, it is concluded that advertising 
receipts are to be included in the numerator of the sales factor based upon the 
ratio which sales of magazines and periodicals in this state bears to the total 
sales of magazines and periodicals everywhere. 


