FINAL REPORT OF HEARING OFFICER
REGARDING PROPOSED ADOPTION OF
MULTISTATE TAX COMMISSION REGULATION IV.18.(J)
(Publishing)

On November 9, 1990, the Executive Committee of the Multistate
Tax Commission ("Commission") adopted a resolution ordering a
public hearing to be held pursuant to Article VII(2) of the
Multistate Tax Compact ("Compact") regarding a proposed allocation
and apportionment regulation pertaining to the attribution of
income from the business of print media (the affected industry is

hereafter referred to as the "publishing" industry).

Bylaw No. 7 of the Commission requires the Hearing Officer to
submit to the Executive Committee a report which shall contain a
synopsis of the hearing proceedings and a detailed recommendation
for Commission action. In the case of a hearing, such as the
present one, that is held pursuant to Article VII(2) of the
Compact, the final recommendation of the Hearing Officer is to
include a proposed draft of the regulation which is the subject
matter of the hearing.

This Final Report of the Hearing Officer is divided into three
parts - the Hearing Officer’s recommendation for Commission action
concerning the adoption of the proposed Regulation; a synopsis of
the public hearing proceedings which were held; and a discussion of

the major substantive issues addressed.

I
RECOMMENDATION FOR COMMISSION ACTION

Based upon the discussion of the substantive issues and a
description of the public hearing procedures that have been
followed in this matter, the Hearing Officer recommends that the
Multistate Tax Commission adopt proposed Regulation
IV.18.(]J) (Publishing) ("proposed Regulation") as set forth in



Exhibit 1. to this Report. Exhibit 2. sets forth the Resolution of
the Executive Committee dated November 9, 1990 ordering the public
hearing and the draft of the Regulation as it was originally
proposed for public hearing.

The Hearing Officer further recommends that the Commission
recommend to the states that adopt proposed Regulation
IV.18.(3j) (Publishing) that, to the extent practicable, it become
effective with respect to the same tax year that Multistate Tax
Commission Requlation IV.18. (h) (Television and Radio Broadcasting)
becomes effective. It is in this manner that the two primary
industries that compete for advertising revenue may be more fairly
and similarly treated with respect to that competition.

IT
SYNOPSIS OF PUBLIC PROCEEDINGS

A. Notices and Public Hearing.

Notices of the first two sessions of the public hearing to be
held were provided as set forth in Exhibit 3. On March 28, 1991,
the initial session of the public hearing was held in Washington,
D.C. On May 7, 1991, the second public session was held in Los
Angeles, California. Additionally, the public was invited to
submit additional written testimony or submissions through and
including May 15, 1991. Upon separate Notice of Hearing (Exhibit
4.), a third session of the public sessions was held in Washington,
D.C. on September 24, 1991. The reasons setting forth the need for
the third public session of the hearing are set forth in Exhibit
21. In addition to the two sessions of the public hearing, the
Hearing Officer met with several industry representatives at the
offices of Gannett Co., Inc. in New York City on April 9, 1991 and
October 18, 1991.

Alan Friedman, General Counsel to the Multistate Tax
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Commission, presided as Hearing Officer for the Commission. There
were 22 persons 1in attendance at the first Washington, D.C.
session; 11 persons in attendance at the Los Angeles, California
session; and 8 persons at the second Washington, D.C. session.
Those in attendance at the three public hearing sessions, as well
as those at the April 9 and October 18, 1991 meetings, are listed
in Exhibit 5.

B. Clarification of the Law Regarding the First Amendment and the
Need for the Third Session of the Public Hearing.'

The subject regulation, as originally drafted, paralleled the
wording of the Commission’s Regulation IV.18. (h) (Television and
Radio Broadcasting), which set forth the method by which net income
from the business of television and radio broadcasting activities
was to be apportioned among the adopting states. The reason for
the parallel development of the language between the two
regulations was the understanding that the law under the First
Amendment to the United States Constitution might well require
state government to treat alike for taxation purposes, to the
extent practicable, the income earned from competing media that
were protected by the First Amendment. This position was advanced
by certain representatives of the television industry during the
development of Reg.IV. (h) (Television and Radio Broadcasting) and
accepted by the Hearing Officer as a legitimate concern. See,
Exhibits 6. and 7. It was a position that had substantial support
in prior case law. See, Minneapolis Star & Tribune Co. V.
Minnesota Comm’r of Revenue, 460 U.S. 575 (1983) and McGraw Hill,

Inc. v. State Tax Commission, (N.Y. App. Div. 1989).

. For a more complete statement of background regarding the
Hearing Officer’s decision to hold a third session of the
Public Hearing, see Exhibit 21. (Interim Report of
Hearing Officer Regarding Proposed Adoption of Multistate
Tax Commission Regulation 1IV.18.(j) (Publishing) dated
June 11, 1991).



On April 16, 1991, the Supreme Court decided the case of
Leathers, Commissioner of Revenues of Arkansas v. Medlock, et al.,
Uu.s. ___, 111 s.ct. 1438 (1991). That case removed a
substantial part of the concern previously held by the Hearing

Officer that the states were required, under the First Amendment,
to treat alike income of electronic media and print media derived
from their respective advertising activities. The Supreme Court
held that the First Amendment does not prohibit a state from
according differential tax treatment (there a sales tax) to the
different types of media. However, it must be noted that the Court
did not decide whether the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution prevented
states from differentially taxing either members of the same media
(cable vs. broadcast television) or members of competing media
(print vs. electronic). For a more detailed discussion of the
Medlock case, see Exhibit 26.

The unanticipated holding in the Medlock case provided the
Hearing Officer with the opportunity to unhitch the proposed
Regulation as originally drafted and modelled after the Television
and Radio Broadcasting Regulation and to craft a regulation that
pertained more directly and understandably to the publishing or
print media. A second draft of the proposed Regulation was then
prepared and distributed for the purpose of receiving comment. See
Exhibit 11. A third public session of the hearing process was then
provided to ensure that the states and the public had a fair

opportunity for input as to this second version.

The Regulation proposed here is based upon the second version
drafted by the Hearing Officer immediately after the Medlock
decision was announced. It represents an approach that has been
"unhitched", in a manner of speaking, from the language found in
the Television and Radio Broadcasting Regulation. However, it must
be emphasized that the general thrust of the proposed version of

the Publishing Regulation remains consistent with the apportionment
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philosophy and methodology adopted with respect to the television
and radio broadcasting. The substance of both methods is to
apportion the receipts factor on an analogous basis. For the
broadcaster, the in-state audience that either sees or hears the
television or radio programming is used as the measure, and for the
publisher, the in-state readership or circulation is the measure.
In the opinion of the Hearing Officer, therefore, even if the First
Amendment or the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution were to apply (either
directly or indirectly through a constitutional provision of a
state), such constitutional concerns have by-and-large been
satisfied by the apportionment method contained in the proposed

Regulation.

Cs Material Submitted for the Record.

The oral statements of the witnesses and persons present at
the public sessions were tape-recorded; and the recordings, which
are made a part of the record, are available for review upon
request to the Multistate Tax Commission. The following additional
written materials have been developed by or submitted to the

Hearing Officer and will be made a part of the hearing record:

Exhibit 6. Supplemental Report of Hearing Officer
Regarding Proposed Adoption of Multistate
Tax Commission Regulation IV.18. (h)
(Television and Radio Broadcasting)
(without Exhibits).

Exhibit 7. Second Supplemental Report of Hearing
Officer Regarding Proposed Adoption of
Multistate Tax Commission Regulation
Iv.18. (h) (Television and Radio
Broadcasting) (without Exhibits).

Exhibit 8. Resolution Regarding Adoption of Proposed
Allocation and Apportionment Regulation
IV.18. (h) dated August 31, 1990.

Exhibit 9. Letter dated February 20, 1991 from Lorna
Turner of the Tribune Company.



Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Letter dated April 17, 19921 from Benjamin
F. Miller, Director, Multistate Tax
Affairs Bureau, California Franchise Tax
Board.

Letter dated April 25, 1991 from the
Hearing Officer to Christopher Baldwin of
Gannet Co., including a 4/25/91 draft of
"Multistate Tax Commission Proposed
Regulation Art.IV.18. (Jj) (Publishing).

Letter dated April 30, 1991 from Roger
Stone, Revenue Audit Supervisor, State of
Alaska Department of Revenue.

Letter dated May 1, 1991 from Thomas H.
Nied and Robert S. Tobin of The New York
Times Company.

Letter dated May 2, 1991, from Richard
Chiogioji, Tax Audit Supervisor,
Department of Taxation, State of Hawaii.

Letter dated May 3, 1991 from Stanley A.
Gottlieb of The Hearst Corporation.

Letter dated May 6, 1991 from Benjamin F.
Miller, Director, Multistate Tax Affairs
Bureau, California Franchise Tax Board.

Written Summary of Comments dated May 7,
1991, presented by Karl H. Loring and
Victor S. Rappa of Knapp Communications
Corporation.

Written Points for Discussion at MTC
Hearing dated May 7, 1991 by Jack
Plank/Don Mosca of The Times Mirror
Company .

Letter dated May 14, 1991 from
Christopher W. Baldwin of Gannett Co.
Inc. and Written Comments.

Letter dated May 24, 1991 from Don
McNeal, Acting Manager, Corporation Tax
Section-Audit Division, Oregon Department
of Revenue.

Interim Report of Hearing Officer
Regarding Proposed Adoption of Multistate
Tax Commission Regulation
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IV.18.(j) (Publishing) dated June 11,
1991.

Exhibits 22a.-22d. Audit Bureau of Circulations statements
for Architectural Digest, Democrat &
Chronicle, USA Today and Detroit Free
Press (selected portions not copied).

Exhibit 23. Letter dated July 1, 1991 from Charles B.
Bayly, Jr., Senior Tax Counsel, CBS Inc.

Exhibit 24. Letter dated August 22, 1991 from Heidi
Heitkamp, North Dakota Tax Commissioner.

Exhibit 25. Letter dated August 27, 1991 from
Benjamin F. Miller, Director, Multistate
Tax Affairs Bureau, California Franchise
Tax Board.

Exhibit 26. Dyk and Kulwicki, "Taxing the Media: An
Examination of Leathers v. Medlock",
State Tax Notes (September 9, 1991).

Exhibit 27. California Legal Ruling 367 (December 5,
1973).

ITT
SUBSTANTIVE ISSUES ADDRESSED

During the course of the public proceedings, many comments
were received from both the states and industry representatives
regarding several of the substantive provisions contained in the
proposed Regulation. Many of the industry comments were directed
at provisions that were included in the original version of the

proposed regulation that were tied to the Broadcasting Regulation.

Based upon the Medlock decision, the Hearing Officer has
determined that the publishing industry need not be treated
strictly in lock step with the broadcasting industry with regard to
income tax apportionment approaches. The Hearing Officer
determined that in the interest of establishing a simpler and more
accurate publishing industry apportionment method, many changes to

the regulation as originally proposed should be made.



The Hearing Officer has also concluded that both the
electronic media and the printed media compete, in a large degree,
for the same advertising dollars; and each media measures the value
of the delivery of its advertising messages in analogous ways
through audience and circulation statistics. A sense of fairness
and tax equity will be served, as the Uniformity Committee has
consistently suggested, if both media are treated for tax
apportionment purposes in a comparable manner, irrespective of the
latitude found in the United States Constitution to do otherwise.

The Hearing Officer has, accordingly, agreed with certain of
the comments and objections raised with regard to the originally
proposed regulation and has rejected others. Several of the more
substantive comments and objections and the Hearing Officer’s

conclusions and recommendations are set forth as follows:

1. Need for a Separate Special Industry Requlation.

Objection or Comment:

From the outset and consistently throughout the proceedings,
industry representatives have urged that there is no need for the
proposed regulation since the publishing companies are following
the apportionment by circulation concept already. They suggest
that the proposed regulation will merely add confusion to the area
and not be in the interest of achieving uniformity. It was also
suggested that if any action is required, the addition of a
sentence or two to Reg.IV.17. that apportioned advertising receipts

based upon circulation would be sufficient.

Conclusion and Recommendation:

The Uniform Division of Income for Tax Purposes Act (UDITPA)
upon which the Multistate Tax Compact was substantially founded,
was adopted by the National Conference of Commissioners on Uniform
State Laws in 1957. The principal author of UDITPA, Professor

William J. Pierce, wrote a brief background paper that described
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the basic purposes of the Act and set out the pros and cons of
several of its provisions. With respect to the issue of whether a
special regulation is needed or appropriate here, Professor

Pierce’s comments are directly on point and compelling. He wrote:

Another problem arises in conjunction with sales
other than sales of tangible personal property. Section
17 of the uniform act attributes these sales to the state
in which the income-producing activity is performed. If
the activity is performed in more than one state, the
sales are attributed to the state in which the greater
proportion of the activity was performed, based upon cost
of performance. In many types of service functions, this
approach appears adequate. However, there are many
unusual fact situations connected with this type of
income and probably the general provisions of Section 18
should be utilized for these cases. If we assume that
the activity involved is the servicing of industrial
equipment, the formula in the uniform act would be easily
applied and the result appears equitable. In contrast,
assume that the sales item involved is advertising
revenue received by a national magazine publisher. The
state of activity would be difficult, if not impossible,
to ascertain, so it would appear that this type of income
may well be apportioned on the same basis as subscription
income. The national conference considered this problem
at length and concluded that for certain types of sales
income, exceptions would have to be established by the
tax collection agencies, since no formula seemed to be
satisfactory for every conceivable factual situation.
Generally, it was felt that the provisions of Section 17
were the best that could be designed to cover the greater
proportion of the cases.

Pierce, "The Uniform Division of Income for State Tax Purposes",
Taxes, Vol.35, No. 10, p.747, 780-781.

It is the Hearing Officer’s conclusion that the adoption of
the proposed Regulation, with its many provisions relating
specifically to publishing,would serve the purposes of fair and
uniform apportionment better than would a grafting of a sentence or

two onto Reg. IV.17.2 Additionally, the Hearing Officer firmly

" In addition, it would be impossible for the Hearing
Officer to "graft a sentence or two" on existing
Reg.IV.17., in any event, because of his lack of ability
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believes that major changes to substantive apportionment provisions
of Article IV. of the Compact that are required for specialized
industries (industries other than those that are purely mercantile

or manufacturing) should be accomplished through Reg.IV.18.

Lastly, given the adoption of the Broadcasting Regulation, the
adoption of an analogous apportionment methodology that is clearly
set forth for the publishing industry will more clearly reflect the
states’ intention to treat income derived from similar income-
producing activities similarly to the extent practicable. The
adoption of the proposed regulation in the form recommended will
more directly support a finding of compliance with the Equal
Protection clause of the United States Constitution, as well as any

state constitutional requirements along those lines.

2. The Proposed Requlation and the Concept of Nexus.

Objection or Comment:

Industry representatives have objected that the proposed
regulation should not be used either to create a new nexus standard
or to circumvent P.L. 86-272 with respect to a state’s taxing
jurisdiction. From the outset of the proceedings, the publishing
industry representatives have viewed the proposed regulation, in
part, as an effort by the states to create a new nexus standard for
their industry by treating advertising as an activity separate from

the sale of printed material as tangible personal property.

The Hearing Officer understands the industry concern to be
two-fold. First, it 1is suggested that by attributing the
advertising receipts based upon a circulation factor that this

somehow has a jurisdictional impact, i.e., that the mere act of

to state even the most simple thought in a sentence or
two.
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attributing advertising receipts to the market state’s numerator
creates taxing jurisdiction. The second concern 1is that by
treating the business activity of selling and delivering
advertising as a service separate from the sale of the printed
material in which it appears, the states would be dividing one
business activity into two - the sale of the printed material as
tangible personal property and the sale of advertising services.
The dividing of these activities, the industry fears, would remove
the protection of P.L. 86-272 from at least the advertising income,
if not the income from the sale of tangible personal property as
well.

Conclusion and Recommendation:

a. The Nexus Concept in General.

With respect to the industry’s general concern that the
proposed regulation seeks to establish a change from the
traditional nexus standard, the Hearing Officer has repeatedly
stated on the record that the proposed regulation is not intended
to create a taxing nexus in circumstances in which such nexus does

not otherwise constitutionally exist. Further, the Hearing Officer

has consistently expressed his opinion that the concept of nexus
rests, in the first instance, upon the Due Process Clause of the
United States Constitution, which the states have no power to alter

by their own action.

While states are permitted to follow a more conservative nexus
standard than that permitted by the United States Constitution,
states cannot lawfully assert their jurisdictional reach beyond
that permitted by the Constitution and applicable federal statutes.
Nor can the states lawfully create an expansive jurisdictional
reach beyond that permitted in the United States Constitution or
their own constitutions merely by the enactment of state statutes

or administrative regulations that assert taxing jurisdiction
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otherwise beyond their constitutional grasp. It is hornbook law
that if such statutes or regulations attempt to expand a state’s
reach beyond what is constitutionally tolerable, they are simply
invalid.

By enacting a statute or regulation a state may, however,
advise affected taxpayers of what acts the state deems sufficient
to constitute taxing nexus or Jjurisdiction. So 1long as the
specified jurisdiction-creating acts possess a rational basis and
are sufficient to support a constitutional taxing nexus, no
overreaching results and the affected taxpayers are properly and
fairly forewarned of what behavior will or will not result in a
certain tax treatment. Such specification is merely descriptive of
a standard; it does not create, by its mere statement, the

constitutional underpinning for the standard.

The industry has requested the Hearing Officer to specifically
include within the regulation his position - that the proposed
regulation does not and cannot constitutionally create tax
jurisdiction where it does not already exist. Since, as viewed by
the Hearing Officer, the proposed regulation cannot create a lawful
taxing nexus that does not otherwise constitutionally exist, the
Hearing Officer has determined not to do so. The discussion above
is sufficient for the industry’s purposes; any such specific
inclusion in the proposed Regulation would unduly burden it with

irrelevant discussion.

b The Application of P.L. 86-272.

P.L. 86-272 prohibits the states from imposing a net income
tax upon an certain interstate sellers. Protected sellers include
those whose only business activities within the state consist of
(1) the solicitation of orders for tangible personal property, (2)
which orders are sent outside the state for approval or rejection,

and (3) which are filled by shipment or delivery from a point
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outside the state. It is the application of P.L. 86-272 to the
advertising aspect of the publishing business that is a basic issue
here. The Hearing Officer recommends that the adopting states
address at an early stage the issue of whether income earned from
advertising revenue arises from the sale of tangible personal
property or from the sale of a service. A brief discussion of this

issue is set forth below.

Whether the receipts from the sale of advertising messages
that are included in the printed material that are delivered to
purchasers and subscribers are to be treated as arising from the
sale of tangible personal property or from the sale of services
will substantially impact the application of P.L. 86-272 to the
publishing industry. The industry representatives assert that the
publishing business is one that basically manufactures and sells
only tangible personal property. They suggest that since
advertisements are inextricably bound into the printed material,
the receipts from such advertising are to be treated as receipts
from the sale of tangible personal property. If so treated, those
advertising receipts, along with the receipts from the sale of the
printed material, would qualify for P.L. 86-272 protection if the
law is otherwise satisfied.

As an initial proposition, the Hearing Officer concludes that
which is the obvious - that the purchase price for a newspaper or
magazine by a subscriber or purchaser is paid in exchange for
tangible personal property. If the printed material contains no
advertising (as would typically be the case with books, for
example) then we would only be concerned with analyzing the
application of P.L.86-272 to the sale of tangible personal
property. Industry representatives take the position that the sale
of advertising space by publishers should also be treated as the
sale of tangible personal property. There is some judicial support

for this industry position.
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In The New Yorker Magazine, Inc. v. Department of Revenue, 543
N.E.2d 957 (Ill. App., 1 Dist. 1989), a panel of the Illinois Court
of Appeals, faced with an apportionment approach taken by the

Illinois Department of Revenue similar to that recommended here,
set forth the arguments of the taxpayer and the Department as
follows:

No dispute exists here that the sale of the magazine
constitutes the sale of tangible personal property (Time,
Inc. v. Hulman (1964), 31 Il1l.2d 344, 201 N.E.2d 374).
The parties disagree, however, as to whether the revenue
derived from the New Yorker’s advertising transactions
should be included in that category or treated separate
from the circulation revenue as a sale of intangible
property. The New Yorker asserts that the substance of
its advertising transactions is the provision of the
service of communicating a message to the public, wherein
no tangible property is transferred to the advertiser.
The Department, on the other hand, maintains that
receipts from the sale of advertising space are sales of
tangible personal property Dbecause the sale of
advertising space is an integral part of the publication
and depends upon the circulation of the magazine.

Concluding that the New Yorker was not in the business of
advertising, but in "the business of publishing a magazine", and
that the advertising revenue was "dependent upon and part and
parcel of the publication and sale of the magazine", the court
rejected the publisher’s argument that receipts from its sale of
advertising space in its magazine constituted a service. The
result of the court’s conclusion was that Illinois was permitted to
treat together, as derived from the sale of tangible personal
property, both the receipts from magazine circulation and the

receipts from the sale of advertising space.

In District of Columbia v._ Evening Star Newspaper Co., 273
F.2d 95 (D.C. Cir. 1959), the court addressed the issue of whether
the net income of a newspaper from various activities - renting of
property, circulation and advertising - could properly be divided
into different streams of income for apportionment purposes. The

court concluded that it was appropriate for the income to be
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divided into "non-operating income", consisting of rental income,
and ‘"operating net income", consisting of both newspaper
circulation and advertising income. The court held that both types
of operating net income should be treated together without further

separation. It discussed the issue as follows at p. 102:

The balance of Taxpayer’s income is from circulation
and advertising revenue. We are faced with the question
of whether these two items must be separated for
apportionment purposes. We think that further separation
is neither necessary or warranted. The interrelationship
between the two is so intimate that a separation would of

necessity be arbitrary and artificial. It is apparent
that all revenues, (other than the non-operating
revenues) rest ultimately upon circulation and
readership....

The recommended apportionment method contained in the proposed
Regulation is not dependent upon whether a publisher’s receipts
from the sale of advertising space are classified as arising from
the sale of tangible personal property or from the sale of services
of communicating the advertiser’s message. Receipts from the sale
of advertising are to be apportioned based upon a circulation
factor irrespective of their nature. And circulation receipts are
likewise attributed on a destination basis sourced to the state in
which the ultimate purchaser or subscriber is located.

This similar treatment in the proposed Regulation of both
circulation and advertising receipts logically flows from the
nature of the publishing business and is consistent with the
apportionment treatment found appropriate in the Evening Star and
New Yorker cases. It is also consistent with California Franchise
Tax Board Legal Ruling No. 367 (December 5, 1973) which concluded
that -

"... 8Since advertising included in magazines and
periodicals is inextricably connected with the sale of
those publications, it is concluded that advertising
receipts are to be included in the numerator of the sales
factor based upon the ratio which sales of magazines and
periodicals in this state bears to the total sales of
magazines and periodicals everywhere."
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But, even though the proposed regulation operates consistently with
those cases and California’s current approach for apportionment
purposes, the regulation is not premised upon the rationale found

in the New Yorker case that the sale of advertising constitutes the

sale of tangible personal property. Additionally, the Hearing
Officer does not read either the Evening Star decision or
California FTB Legal Ruling 367 as having clearly addressed, let
alone decided, whether advertising found in printed material
constitutes tangible property or the delivery of a service.

Despite the arguments raised by the industry to the contrary,
the Hearing Officer concludes that there is sufficient basis to
treat circulation sales activity and advertising sales activity
separately, even though the two activities relate to and are
dependent upon one another. See,_Dinner Theater Associates v.
Illinois Department of Revenue, 488 N.E.2d 288 (1985). As noted
above, the principal drafter of UDITPA specifically came to the

conclusion almost 40 years ago that the sale of advertising by a
publisher constituted the sale of services and not the sale of
tangible personal property. Based upon the foregoing, the Hearing
Officer has concluded that the sale of printed material that
includes advertising is both (1) a sale of tangible personal
property (the magazine or newspaper) paid for by the subscriber or
purchaser; and, (2) the delivery of a service (the communication of
the advertisement) for which the publisher is separately paid by

the advertiser.

The classification of publishing activities as either or both
the sale of tangible personal property or the sale of services will
not be important for apportionment purposes under the proposed
regulation, except for a possible issue involving the "throw-back"
of advertising receipts where Jjurisdiction is 1lacking in the
subscriber or purchaser’s state. However, this distinction has
substantial importance in determining the appropriate application
of P.L. 86-272 to a publisher’s in-state activities. In the
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interest of achieving increased uniformity, additional clarity and
fair notice, the Hearing Officer has set forth the distinction in
Reg.IV.18.(j) (3) (iii)B.1. and 2. Those two provisions distinguish
between (but, again, operate the same for apportionment purposes)
the receipts from print media sales to purchasers and subscribers
(as derived from sales of tangible personal property) and the
receipts from the sale of advertising space (as derived from sales

other than sales of tangible personal property).

The Hearing Officer has concluded that this distinction, if
adopted by a state, may well render P.L.86-272 inapplicable to
protect publishers that include advertising in their publications.
This conclusion is consistent with the Commission’s guidelines
adopted under the title "Information Concerning Practices of the
Multistate Tax Commission States under Public Law 86-272"
(hereafter "Guideline"). The MTC Guideline construes P.L. 86-272
as protecting only the sale of tangible personal property (to be
defined under state law); and, under the Guideline, a sale that
consists of a mixture of tangible personal property and services
loses the immunity of the Public Law. See, MTC Guideline, Article
I and Article IV.C.

It must be emphasized here that it is for the adopting state,
itself, to determine whether to classify the sale of advertising as
a service or as tangible personal property. This classification
certainly could be accomplished through legislation; however,
depending upon individual state law, it might also be established
by regulation. Therefore, it is important for a state considering
adoption of the proposed Regulation to examine this issue further
and determine as a matter of its own state law and tax policy
whether the inclusion of advertising in printed material delivered
into the state should have a Jjurisdictional consequence under
Public Law 86-272 and, if so, how to accomplish it. Should a state
determine to treat the sale of advertising as a sale of tangible

personal property for P.L. 86-272, as well as for apportionment
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purposes, it should then delete the second sentence from
(3) (3) (iii)B.2. of the proposed Regulation.

3. Exclusion of Outer-jurisdictional Property from the
Property Factor.

Objection or Comment:

Comments received suggest that there is no justification for
excluding outer-jurisdictional property, such as undersea cables
and satellites, from the property factor. (See, Exhibit 2,
Reg.IV.18.(Jj)(4) (ii)A.1. and B.1l. for provision as originally
proposed) .

Conclusion and Recommendation:

The original exclusion for outer-jurisdictional property was
based upon the exclusion of such property from the property factor
adopted in the Broadcasting Regulation. (See,
Reg.IV.18. (h) (4) (ii).A.2., B.3. and C.2. The exclusion of such
property from the Broadcasting Regulation was adopted at the
request of the broadcasting industry representatives and accepted
by the Commission in the interest of accommodating the industry and
reducing the administrative difficulty associated with including

such property.

The Hearing Officer concludes that the request of the
publishing industry representatives that outer-jurisdictional
property should be included in both the numerator and denominator
of the property factor likewise be accepted. The ownership and use
of such property in the publishing industry appears much more
limited than in the broadcasting industry. Therefore, the
administrative burden associated with accounting for such usage
would be relatively minimal and the inclusion of such property
would be consistent with the normal operation of the traditional

property factor.
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The Hearing Officer also concludes that outer-jurisdictional
property owned or leased by the taxpayer should be (1) wvalued at
original cost and (2) attributed to the numerator of the property
factor of the states having a connection to such property.
Therefore, in the case of satellite transmissions, for example,
both the state from which a transmission is sent and the state
which receives transmissions delivered via owned satellites or
circuits purchased or leased from the satellites of others should
be attributed a proportionate amount of the cost of such property.
The Hearing Officer’s effort to describe a specific method by which
to attribute the proportionate cost of the outer-jurisdictional
property that is used in a state is set forth in subparagraph
(3) (3) (i)B.2. This proposed provision applies the general Compact
attribution rules with regard to owning or 1leasing tangible
personal property (Reg.IV.10.-12.) to the taxpayer’s ownership of
a satellite or the leasing of half-circuits or other use of a

satellite’s transmission.

With regard to satellite property owned by the taxpayer in
whole or jointly with others, the original cost, for denominator
purposes, is readily obtained from the records of the taxpayer.
The accounting for satellite usage in the context of an owned
satellite may be reported in terms of connection time or other

system of cost attribution adopted by the taxpayer satellite owner.

With regard to the taxpayer that 1leases the use of a
communication satellite, the taxpayer will likely record the cost
to it for the half-circuits it actually leases. If the number of
half-circuits is reflected on the taxpayer’s books and records, the
half-circuits should be used to determine the proportion of
satellite usage attributable to in-state transmissions sent or
received by calculating the ratio that the half-units that were
leased or purchased for the satellite transmissions that taxpayer
sent from the state or received in the state bore to the total

number of half-circuits leased or purchased for all satellite
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transmissions. If such a unit of measurement is not available,
then the proportionate cost shall be based upon the amount of time
or other method upon which such time 1is billed for such
transmissions. To the extent that the taxpayer and the tax
administrator can agree on a fair allocation method based upon the
particular circumstances, that method shall control. If no such
agreement can be reached, the tax administrator shall select the
method of attribution that fairly attributes to the property factor
the proportionate cost of the data, voice, image or other
information transmitted by satellite that are sent from and

received in the state.

4, Permissible Inclusion of Independent Contractor Payments
in the Payroll Factor.

Objection or Comment:

Comments received suggest that there is no justification for
permitting either the taxpayer or the tax administrator to deviate
from the normal rule of not including in the payroll factor
payments made to independent contractors who provide services to
the taxpayer. (See, Exhibit 2, Reg.IV.18.(j)(4) (iii) (A) for

provision as originally proposed).

Conclusion and Recommendation:

The original permissible inclusion of payments to independent
contractors for services was again based upon the inclusion of such
a provision in the Broadcasting Regulation. (See,
Reg.IV.18. (h) (4) (iii)A.2. and B. The Jjustification for such
inclusion in the broadcasting area was based upon the historical
development of the practice of highly paid actors, directors and
other talent incorporating themselves (primarily for federal tax
purposes) . These "alter ego" corporations would then contract
their talent out to the studio where the talent would perform

functionally as if they were employees of the studio.
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The Hearing Officer finds that the type of independent
contractor practice found in the broadcasting industry is not
followed to any significant extent in the publishing industry.
Therefore, the potential need for such a provision does not exist
with respect to the publishing industry and its inclusion in a
proposed regulation would add more confusion and opportunity for
lack of uniformity than warranted. Therefore, the Hearing Officer
recommends the deletion of such a provision from the proposed

Regulation.

5. Exclusion of Foreign Based Sales from the Receipts
Factor.

Objection or Comment:

Comments received suggest that there is no justification for
excluding foreign receipts or other foreign factors from the
apportionment formula when such factors exist. (See, Exhibit 2,

Reg.IV.18.(j) (4) (iv)B.3. for provision as originally proposed).

Conclusion and Recommendation:

Again, this provision was the counterpart to that included in
the Broadcasting Regulation. (See, Reg.IV.18. (h) (4) (iv)B.2. and
3.). During the course of the proceedings on the subject proposed
Regulation, it became clear to the Hearing Officer that it was
inappropriate to include such a provision in either the
Broadcasting Regulation or the Publishing Regulation that excluded
from the receipts factor sales made to foreign countries. Such a
provision, of course, has no significance when the taxpayer’s sales
are wholly within the United States. However, such a provision may
distort the apportionment result for those taxpayers with
significant sales in foreign markets through foreign business
activities that are not sufficiently disassociated or separated
from their United States business activities. Therefore, the

Hearing Officer has recommended that such a provision not be
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included in the proposed regulation.?

6. The Requlation Should Not Include the Publishing of Books
in its Coverage.

Objection or Comment:

Both industry and some state representatives suggested that
since the book publishing business did not involve advertising
revenue received from the circulation of books, then the proposed
regulation should not apply to such publishing industry segment.

Conclusion and Recommendation:

The Hearing Officer has recommended the removal of the
specific reference to books from the regulation as originally
proposed, because books normally do not contain advertising and,
therefore, their sale represents purely the sale of tangible
personal property. (Compare the coverage provision of
Reg.IV.18.(j) (1) in Exhibit 2 with that of Reqg.IV.18.(j) (1) in
Exhibit 1 of the proposed Regulation). The removal of the specific
word "books", however, is not intended to eliminate application of
the proposed regulation to the book publishing industry, but only
to reduce any suggestion that book publishers are always affected

by the Regulation.

Books, as well as certain magazines or other periodicals that
do not contain any advertisements, will still fall within the

definition of printed material found in Reg.IV.18. (Jj) (2) (iii) and,

s The Hearing Officer also recommends that the Commission
entertain the removal of such a provision as found in the
Broadcasting Regulation (Reg.IV.18. (h) (4) (iv)B.2. and 3.)
after appropriate notice and public comment. It is to be
noted that the state of North Dakota has already taken
steps to remedy this defect in the manner it has adopted
the Broadcasting Regulation. The Hearing Officer will
formally make such a recommendation should the Executive
Committee of the Commission authorize him to do so.
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thus, be subject to the apportionment provisions of the proposed
Regulation. In such a case, the absence of advertising from books
or any other printed material would render some of the provisions
of the proposed regulation inapplicable. For example, the
apportionment provisions with respect to advertising receipts
contained in paragraph (j) (3)B.2. would not apply to the income of
a book publisher whose books did not contain any advertising; but
the apportionment provision contained in paragraph (j) (3)B.1l. would
still apply as it related to the treatment of receipts from the
sale of tangible personal property.

7. The Concept of "Print Media Property" with Respect to the
Publishing Industry.

Objection or Comment:

Comments received from both state and industry representatives
noted the inapplicability of the concept of "print media property"
to the publishing industry and suggested its removal from the
proposed Regulation.

Conclusion and Recommendation:

Print media property, as defined in the originally proposed
regulation, meant "the original or master from which printed
material is printed or otherwise produced, irrespective of whether
or not such property is subject to copyright protection". (See,
Reg.IV.18.(j) (3) (iii)) of Exhibit 2. This definition was based
upon the Broadcasting Regulation’s definition of "film or film
programming" (Reg.IV.18. (h)(3) that was used to describe certain
property that was not to be included in the property factor under
that regulation.

Based upon the comments received from the publishing industry,
the Hearing Officer has concluded that, with the principal
exception of copyrighted book manuscripts, there is no property in

the publishing industry that is analogous to that of "film
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programming" and that the inclusion of a reference to "print media
property" and the specific statement of exclusion of such property

from the property serves no purpose but to add confusion.

With respect to the book publishing industry, it is
anticipated that neither the value of original manuscripts nor the
value of the copyright relating thereto will be included in the
property factor denominator. To the extent that such value may be
included, it would be reasonable to anticipate that the state would
either seek to remove such value from the denominator or assign to
its numerator an apportioned value thereof based upon the
circulation factor. Therefore, the Hearing Officer recommends the
removal of reference to "print media property" from the proposed
Regulation.

8. The Fallback Use of In-State Versus U.S. Population
Statistics for the Circulation Factor.

Objection or Comment:

As originally drafted, Reg.IV.18.(Jj)(3) (iv)B.2. contained a
provision that permitted the use of population statistics to
determine the readership (now circulation) factor should such
services as the Audit Bureau of Circulation not be available or
sufficient to measure the circulation of a publication. Comments
received suggested that instead of using population statistics, the
publisher’s own books and records would be available and should

provide more accurate measurement for the receipts factor.

Conclusion and Recommendation:

The Hearing Officer concludes that resort to using the
publisher’s books and records to determine the circulation
component for the receipts factor will be more appropriate and
accurate than the use of population statistics. Therefore, the

proposed Regulation has been modified in this regard.
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9. Application of a Throwback or Throwout Rule to
Advertising Receipts.

Objection or Comment:

Comment was received from the California Franchise Tax Board
suggesting that the proposed Regulation contain either a throwback
or throwout mechanism for receipts from advertising that are not
attributed to any state due to lack of jurisdiction over the
publisher.

Conclusion and Recommendation:

To the extent that a publisher is not taxable in the state of
the purchaser or subscriber of its printed material, the gross
receipts from the sales and subscriptions of the printed material
will be thrown back to the numerator of the state from which the
printed material had been shipped under the throwback provisions of
Article 1IV.16. (b) of the Compact and Reg.IV.16.(a) (1) (B)
thereunder. If the industry representatives are correct in their
assertions that the sale of advertising constitutes the sale of
tangible personal property, then a throwback of those advertising
receipts will follow when the publisher is not taxable in another
state. The advertising receipts will then be thrown back to the
state from which the printed material was shipped, the state with
the last and most tangible contact with the tangible property.

On the other hand, if the Hearing Officer is correct in his
conclusion that the sale of printed material consists of both the
sale of tangible personal property to readers and the concurrent
delivery of the advertising services separately contracted for by
the advertiser, then the throwback provisions under UDITPA and the
Compact may be held not to apply to the advertising receipts. As
the Hearing Officer has already concluded, the two activities - the
sale of printed material and the delivery of advertising space -
are activities that "relate to and are dependent upon one another".

Even so, the two activities need not be viewed or treated
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identically for all purposes.

The throwback rule contained in Article 1IV.16.(b) of the
Compact and Reg.IV.16.(a) (1) (B) is specifically limited to the
circumstance involving the receipts from sale of tangible personal
property. Application of the throwback principle to sales of
tangible personal property theoretically would result in 100% of
the gross sales being attributed to the states (including foreign
countries as defined by the Compact). To the Hearing Officer’s
knowledge, however, throwback has not been applied to receipts
from services or intangible property. The Hearing Officer
concludes that the application of a throwback principle in this
context would stray too far from the regularly accepted usage of
that principle and would not, therefore, be likely to gain wide or

uniform acceptance.

However, the Commission has recognized, 1in a different
context, the application of a "throwout" principle to circumstances
involving receipts from the sale or disposition of intangible
property when the receipts therefrom "cannot readily be attributed
to any particular income producing activity of the taxpayer ...".
See, Reg.IV.18.(c)(3). In such a case, those particular receipts
are "thrown out" of the factors by excluding them from both the

numerator and denominator of the receipts factor.

If Professor Pierce’s conclusion, as adopted by the Hearing
Officer, is correct - that the delivery of advertising should be
treated as the sale and delivery of a service - there will be fewer
occasions to throw back or throw out the receipts from advertising.
This is so because the taxing jurisdiction in the state of the
purchaser or subscriber will more likely be sustained when P.L. 86-
272 does not apply to create an additional jurisdictional hurdle.
But, in those instances in which such taxing jurisdiction is not
found, the Hearing Officer has determined that the more appropriate

course would be to follow the practice already established under
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Reg.IV.18.(c) (3) with respect to intangibles and to exclude such
receipts from the receipts factor. Therefore, the Hearing Officer
recommends and has included a throwout provision in the proposed
regulation at Reg.IV.18.(3) (3) (iii) (C).

Should the Commission determine to follow, instead, a
throwback approach with regard to the advertising receipts, the
Hearing Officer has provided immediately below suggested language

for such a provision:

[The numerator of the sales factor shall include all
gross receipts of the taxpayer from sources within this
state, including, but not limited to, the following:]

* % % % * * % %

"Reg.IV.18.(j) (3) (iii)B.3. Gross receipts derived from
advertising when the printed material containing such
advertising is shipped or delivered from an office,
store, warehouse, factory, or other place of storage in
this state and (i) the purchaser or subscriber is the
United States government or (ii) the taxpayer is not
taxable in the state of the purchaser or subscriber".

The remaining option for the Commission in this area would be
to adopt neither a throwout (by deleting current paragraph
(3) (3) (iii)c.), nor a throwback provision and allow such receipts
from advertising to remain unattributed to any state when tax
jurisdiction fails in the state of the purchaser or subscriber.
This option, of course, would permit less than full accountability

for the receipts.

IV.
CONCLUSION

Based upon the discussion above, the Hearing Officer
recommends the adoption of the proposed Regulation 1IV.18.(j)
(Publishing) as it is presented in Exhibit 1. to this Report. It

is important to note that the recommended Regulation contains many
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changes to the regulation as originally proposed (Exhibit 2), as
well as many changes from the second version of the regulation
(Exhibit 11). The changes that the Hearing Officer feels are of
significance are those that relate to (1) the introduction of the
term "terrestrial facility" in subparagraph (j) (2) (iv) and its use
in relationship to outer-jurisdictional property in (Jj) (3) (i)B.3;
(2) a more detailed explanation in (j) (3)(i)B.3. of the method by
which to apportion the value of outer-jurisdictional property used
in the state; (3) the introduction in (j)(3)(iii)B.3. of the
concept of a limited attribution for advertising receipts derived
from regional advertising; and (4) the introduction in
() (3) (iii)C. of a throwout mechanism for advertising receipts not

attributable to the state of the subscriber or purchaser.

Representatives of the publishing industry, while continually
questioning the need for a special regulation with respect to their
industry, have also been consistent in their willingness to provide
input into this regulation development effort. Their submissions
have been courteously and competently presented and the dialogue
that was developed between the Hearing Officer and the industry
bore fruit for both. While the Hearing Officer does not believe
that any additional public hearing sessions are necessary, he does
conclude that it would be appropriate to provide industry
representatives with the opportunity to address any new material in
the proposed Regulation before the Executive Committee refers the
matter to the full Commission. The Hearing Officer, therefore,
recommends that the Executive Committee permit his receipt of
further written comments to the Regulation, as now proposed by this
Report, and that such comments be forwarded to the Executive
Committee prior to its meeting during the Commission’s Annual
Meeting in Kansas City, Kansas, on July 22, 1992. In addition,
should a representative of industry members wish to make an oral
presentation to the Executive Committee at that meeting, the
Hearing Officer believes that that would be appropriate under the

circumstances, assuming that the Executive Committee believes that
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such a presentation would be of assistance in its deliberations.

Respectfully submitted on March 16, 1992.

(W ff'ﬁxzm/ﬁw

Alan H. Friedman
Hearing Officer

printreg.fnl 3/16/92
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EXHIBIT 1



Multistate Tax Commission
Proposed Regulation Art. IV.18.(3j)
(Publishing)
Reg. IV.18.(j). Special Rules: Publishing.

The following special rules are established with respect to
the apportionment of income derived from the publishing, sale,
licensing or other distribution of newspapers, magazines,
periodicals, trade journals or other printed material.

(1) In General. Except as specifically modified by this
regulation, when a person in the business of publishing, selling,
licensing or distributing newspapers, magazines, periodicals, trade
journals or other printed material has income from sources both
within and without this state, the amount of business income from
sources within this state from such business activity shall be
determined pursuant to [Article IV. of the Multistate Tax Compact
and the regulations adopted thereunder].

(2) Definitions. The following definitions are applicable to
the terms contained in this regulation, unless the context clearly
requires otherwise.

(i) "oOuter-jurisdictional" property means certain types
of tangible personal property, such as orbiting satellites,
undersea transmission cables and the like, that are owned or rented
by the taxpayer and used in the business of publishing, licensing,
selling or otherwise distributing printed material, but which are
not physically located in any particular state.

(ii) "Print or printed material" includes, without
limitation, the physical embodiment or printed version of any
thought or expression including, without limitation, a play, story,
article, column or other 1literary, commercial, educational,
artistic or other written or printed work. The determination of
whether an item is or consists of print or printed material shall
be made without regard to its content. Printed material may take
the form of a newspaper, magazine, periodical, trade journal or any
other form of printed matter and may be contained on any medium or
property.

(iii) "Purchaser" and "Subscriber" mean the individual,
residence, business or other outlet which is the ultimate or final
recipient of the print or printed material . Neither of such terms
shall mean or include a wholesaler or other distributor of print or
printed material.

(iv) "Terrestrial facility" shall include any telephone
line, cable, fiber optic, microwave or other relay system or device
that is used to transmit or carry any data, voice, image or other



information that is transmitted from or by any outer-jurisdictional
property to the ultimate recipient thereof.

(3) Apportionment of Business Income.
(i) The Property Factor.
A. Property Factor Denominator.

1. All real and tangible personal property,
including outer-jurisdictional property, whether owned or rented,
which is used in the business shall be included in the denominator
of the property factor.

B. Property Factor Numerator.

1 All real and tangible personal property
owned or rented by the taxpayer and used in this state during the
tax period shall be included in the numerator of the property
factor.

2. Outer-jurisdictional property owned or
rented by the taxpayer and used in this state during the tax period
shall be included in the numerator of the property factor in the
ratio which the original cost of such property that is
attributable to its use by the taxpayer in business activities in
this state bears to the total original cost of such property that
is attributable to its use 1in the taxpayer’s business activities
everywhere.

The cost of outer-jurisdictional property to be
attributed to the numerator of the property factor of this state
shall be determined by the ratio that the number of half-circuits
that were used during the tax period to transmit from this state
and to receive in this state any data, voice, image or other
information bears to the total number of half-circuits that the
taxpayer used for transmissions everywhere.

Should information regarding such half-circuit
usage not be available or should such measurement of activity not
be applicable to the type of outer-jurisdictional property used by
the taxpayer, the cost of such property to be attributed to the
numerator of the property factor of this state shall be determined
by the ratio that the amount of time (in terms of hours and minutes
of use) or such other measurement of use of outer-jurisdictional
property that was used during the tax period to transmit from this
state and to receive in this state any data, voice, image or other
information bears to the total amount of time or other measurement
of use that was used for transmissions everywhere.

3. Outer-jurisdictional property shall be
considered to have been used by the taxpayer in its business
activities within this state when such property, wherever located,
has been employed directly by the taxpayer in any manner in the



publishing, sale, licensing or other distribution of newspapers,
magazines or other printed material and any data, voice, image or
other information is transmitted to or from this state either
through an earth station or terrestrial facility located in this
state.

Example: One example of the use of outer-
jurisdictional property is where the taxpayer either owns its own
communications satellite or leases the use of circuits or time on
a communications satellite for the purpose of sending messages to
its newspaper printing facilities or employees in a state. The
state or states in which any printing facility that receives the
satellite communications is located and the state from which the
communications were sent would, under this regulation, apportion
the cost of the owned or rented satellite to their respective
property factors based upon the ratio of the in-state use of said
satellite to its total usage everywhere.

Assume that ABC Newspaper Co. owns a total of $400,000,000 of
property everywhere and that, in addition, it owns and operates a
communication satellite for the purpose of sending news articles
to its printing plant in this state, as well as for communicating
with its printing plants and facilities or news bureaus, employees
and agents located in other states and throughout the world. Also
assume that the total value of its real and tangible personal
property that was permanently located in this state for the entire
income year was valued at $3,000,000. Assume also that the total
original cost of the satellite is $100,000,000 for the tax
period and that of the 10,000 half-circuits of satellite
transmissions used by the taxpayer during the tax period, 200 or 2%
are attributable to its satellite communications received in and
sent from this state. Assume further that the company’s mobile
property that was used partially within this state, consisting of
40 delivery trucks, were determined to have an original cost of
$4,000,000 and such mobile property was used in this state for 95
days.

The total value of property to be attributed to
this state would be determined as follows:

Value of property permanently in state: $3,000,000
Value of mobile property: 95/365 or
(.2868) x $4,000,000: $1,147,200
Value of leased satellite property used in-state:
(.02) x $100,000,000: $2,000,000
Total value of property attributable to state $6,147,200

Total property factor %: $6,147,200/($500,000,000): .01229



(ii) The Payroll Factor.

The payroll factor shall be determined in accordance with
Article IV.14. of the Multistate Tax Compact and the regulations
promulgated thereunder.

(iii) The Sales Factor.

A. Sales Factor Denominator.

The denominator of the sales factor shall include
the total gross receipts derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except
receipts that may be excluded under Reqg.IV.15 through 18 or
subparagraph (3) (iii)C. hereof.

B. S8ales Factor Numerator.

The numerator of the sales factor shall include all
gross receipts of the taxpayer from sources within this state,
including, but not limited to, the following:

1. Gross receipts derived from the sale of tangible
personal property, including printed materials, delivered or
shipped to a purchaser or a subscriber in this state.

2. Except as provided in subparagraph (3)(iii)B.3.,
gross receipts derived from advertising and the sale, rental or
other use of the taxpayer’s customer lists or any portion thereof
shall be attributed to this state as determined by the taxpayer’s
"circulation factor" during the tax period. Such receipts shall be
considered to have been derived from a sale other than the sale of
tangible personal property. The circulation factor shall be
determined for each individual publication by the taxpayer of
printed material containing advertising and shall be equal to the
ratio that the taxpayer’s in-state circulation to purchasers and
subscribers of its printed material bears to its total circulation
to purchasers and subscribers everywhere.

The circulation factor for an individual publication
shall be determined by reference to the rating statistics as
reflected in such sources as Audit Bureau of Circulations or other
comparable resources, provided that the source selected is
consistently used from year to year for such purpose. If none of
the foregoing sources are available, or, if available, none is in
form or content sufficient for such purposes, then the circulation
factor shall be determined from the taxpayer’s books and records.

. When specific items of advertisements can be
shown, upon clear and convincing evidence, to have been distributed
solely to a limited regional or local geographic area in which this
state 1is 1located, the taxpayer may petition, or the [Tax



Administrator] may require, that a portion of such receipts be
attributed to the sales factor numerator of this state on the basis
of a regional or local geographic area circulation factor and not
upon the basis of the circulation factor provided by subparagraph
(3) (iii)B.2. Such attribution shall be based upon the ratio that
the taxpayer’s circulation to purchasers and subscribers located in
this state of the printed material containing such specific items
of advertising bears to its total circulation of such printed
material to purchasers and subscribers located within such regional
or local geographic area. This alternative attribution method
shall be permitted only upon the condition that such receipts are
not double counted or otherwise included in the numerator of any
other state.

. In the event that the taxpayer is not taxable in a
state, the gross receipts from advertising and the sale, rental, or
other use of the taxpayer’s customer lists or any portion thereof
that would have been attributed by the circulation factor to the
numerator of the sales factor for such state shall be excluded from
both the numerator and denominator of the sales factor.



EXHIBIT 2



RESOLUTION OF THE EXECUTIVE COMMITTEE OF THE MULTISTATE TAX
COMMISSION REGARDING THE HOLDING OF A PUBLIC HEARING UPON
PROPOSED M.T.C. REGULATION IV.18.(j)

Attribution of Income from the Business of Print Media

WHEREAS, the Multistate Tax Commission (hereafter
"Commission") possesses the authority pursuant to Article VI. of
the Multistate Tax Compact (hereafter "Compact") to develop and
recommend proposals for the purpose of increasing uniformity in the
administration of state and local taxes; and

WHEREAS, the Commission has recently adopted a uniform
regulation for the allocation and apportionment of income derived
from interstate television and radio broadcasting; and

WHEREAS, during the proceedings relating to the adoption of
said Television and Radio Broadcasting Regulation, an issue was
raised by industry representatives as to whether the adoption of
said Television and Radio Broadcasting Regulation discriminated
against electronic media and in favor of printed media regarding
the taxation of income derived from the dissemination of
advertising; and

WHEREAS, the Hearing Officer addressed this issue in his
Report of Hearing Officer, in part, as follows:

"One industry representative .... suggests that the
adoption of the proposed regulations will constitute a
discriminatory action by the states and violate its First
Amendment protection, because the regulation places a tax
burden solely on the business activities conducted by
radio, television and cable companies. It suggests that
the regulation, to be constitutional, must also apply to
businesses that are competitive and "functionally
similar", such as magazine publishers, data-based
retrieval systems businesses, motion picture and
television production companies and the like....

The First Amendment argument raised ..... is not
without support in case law. See, Texas Monthly, Inc.



V. Bullock, U.s. __, 109 s.Ct. 890 (1989); Arkansas
Writers' Project v. Ragland, __ U.S. __ , 107 S.Ct. 1722
(1987); and Minneapolis Star & Tribune Co. V. Minnesota
Commissioner of Revenue, 460 U.S. 575 (1983). And, just
recently, a New York appellate court held that it was an
unconstitutional infringement upon a magazine publisher's
First Amendment right not to afford it the same tax
apportionment scheme (destination based) <that was
afforded to the television and radio media under 20 NYCRR
4-4.3(f) (2)discussed infra. See, McGraw Hill, Inc. v.
State Tax Commission, Supreme Court of New York,
Appellate Div. No. 57346 (May 11, 1989, slip. op.).
Justice Mikoll's dissent in this case suggests reasons
why no violation of the First Amendment occurs in
applying differing tax treatment to print and electronic
media that sell advertising.

The Hearing Officer recognizes that the First
Amendment issue raised ...., at least with respect to the
printed media, is not without merit and currently
presents an open question that will be subject to
judicial debate and decision in the near future. It is
neither the role nor the intention of the Hearing Officer
to offer an opinion as to the constitutionality of the
proposed regulation, other than to recognize that it will
remain an open question until addressed by the U.S.
Supreme Court in the context of an appropriately
developed record. Since New York, effective January 1,
1982, amended its tax laws to treat alike both printed
and electronic media that disseminated advertising
(apportioning advertising receipts on a destination
basis), no further challenge can be anticipated to arise
in that state in the near future. This is especially
true, so long as the apportionment approach suggested in
the proposed regulations remains unadopted by the
destination states. It is clear that so long as the
state of destination of the advertisements do not assert
a right to apportion the advertising receipts, the
disseminators of advertising by printed and electronic

means will bear a lesser tax burden. The proposed
regulation simply offers the missing piece of the jig-
saw puzzle - a piece that bridges the advertising

receipts gap [that] falls between the two coasts of the
United States.

The Hearing Officer further <concludes that
substantially the same allocation and apportionment’
mechanism that is proposed here is readily suited for the
printed media, as well as other disseminators of regional
and national advertising. One of the recommendations to
be made below is for the Multistate Tax Commission
members to begin the process of determining the
applicability of the proposed apportionment formula, or
some derivative  thereof, to other advertising



disseminators. Without prejudging the outcome of that
possible future effort, it may be that no sufficient
basis will be found for treating the electronic media
different from the printed media in apportioning
advertising income. But, even if no constitutional or
other legal compulsion currently exists to treat the two
media similarly in this context, the states may still
determine that a destination based assignment of
advertising revenue earned by any type of media
constitutes a reasonable and fair measure of the income
producing activity in the destination state...."; and

WHEREAS, the United States Supreme Court has recently decided
to review the case of Pledger v. Medlock, No. 90-29, in which the
issue is raised as to whether the First Amendment requires the
state to treat electronic and print media the same for the purposes
of the imposition of sales taxes. Therefore, the issue raised by
the broadcasting industry representatives may well be address by
the Supreme Court in the very near future; and

WHEREAS, the Uniformity Committee of the Commission has met
on several occasions to study, develop and propose a uniform method
for the attribution of income derived from the business of print
media that operate on a multistate basis; and

WHEREAS, the Uniformity Committee has determined that, even
if the adoption of an allocation and apportionment regulation for
the print media that imposes a similar methodology to that adopted
with respect to the broadcasting media is not constitutionally
required, it is still in the interest of good state tax policy to
do so; and

WHEREAS, the Uniformity Committee has recommended to the
Executive Committee that a public hearing be held upon the proposed
Regulation IV.18.(j). attached hereto; and

WHEREAS, the Executive Committee determines that it is in the
interest of state taxpayers and state tax administrators alike that
the states determine the most appropriate and administratively
feasible method for uniformly applying their tax to the multistate
business that is carried on by print media; and

WHEREAS, it is in the public interest that a public hearing
be held upon said proposed regulation in erder to receive public

comments thereon.



NOW, THEREFORE, BE IT RESOLVED THAT a public hearing upon
said proposed Regulation IV.18.(j)., a copy of which is attached
hereto, be held at a convenient location to the interested public
on such date and time as determined by the Hearing Officer pursuant
to the provisions contained in Article VII. of the Compact; and

BE IT FURTHER RESOLVED, the mere resolution that a public
hearing be held in this matter does not mean that the Executive
Committee or any member thereof believes that the states are
constitutionally required to treat the electronic and print media
alike with respect to the taxation of their interstate business
activities, but the doing so may be based on good state tax policy
independent of any constitutional or other legal compulsion; and

BE IT FURTHER RESOLVED, Alan H. Friedman, General Counsel to
the Commission, is hereby appointed to act as Principal Hearing
Officer for the public hearing; that he is authorized to appoint
such Assistant Hearing Officer or Officers as he deems necessary
to execute his responsibilities herein; and that he is directed to
submit his report and recommendations to the Executive Committee
within a reasonable period of time following the completion of said
public hearing and in advance of the Commission's Annual Meeting
to be held in 1991.

Adopted by the Executive Committee this 9th day of
November, 1990.

/s/Dan R. Bucks
Dan R. Bucks
Executive Director
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A Heslale Yax Commession

February 8, 1991

TO: Alan Friedman, General Counsel, and Hearing Officer for

proposed MTC Regulation IV.18.(Jj): Attribution of Income
from the Business of Print Media

FROM: Michael Mazerov, Director of Policy Research

SUBJECT: Amended certification of mailing of Notice of Public
Hearing on said regulation

In compliance with Multistate Tax Commission Bylaw 7, the
attached Notice of Public Hearing was mailed to the following

elements of the mailing 1lists maintained by the MTC on the
following dates:

On January 24, 1991

1) To the chief tax administrators of all 50 states
and the District of Columbia

2) To all Alternates designated by the chief tax
administrators of full member states and, where a
designation was made, of associate member states.

3) To current members of all standing MTC committees
(Audit, Uniformity, Litigation, and Nexus Advisory)

4) To the industry representatives shown on the
attached photocopies of their mailing labels. Most
of these individuals are members of the Publishers
and Broadcasters Task Force, Committee on State
Taxation, Council of State Chambers of Commerce.
Several were specifically designated by you to
receive the notice, and others have contacted the
MTC for information concerning either the subject
regulation or the apportionment regulation covering
radio and television broadcasting.

The heéearing notice was also sent to the editor of the "Tax

Calendar" column at Tax Notes magazine with a request that it be
printed there.

Finally, the hearing notice will be printed in the next issue
of the Multistate Tax Commission Review, which I expect to be
mailed at such a time as to meet the requirement contained in Bylaw
7 that at least 30-day notice of all uniformity-related hearings be
given to the general MTC mailing list.

HeadguLa=es JMice:

h i i 4 Houston Audit Office:
4 Ne=~ Caoitol Street, N.W New Yorx Audit Ctfice: Cnicago Audit Cffice: e: )
;ﬁite - . 25 W, 43rc Street, Suite 212 221 N. LaSalle Street, Suite 1806 15835 Park Ten P'ace, Suite 104
Wasn .----.' D.C. 200C New Yorx, NY 10036 Chicago, IL 806C1 Houston, TX 77C8+

e Telepnone (713) 482-2250
lep=2-~& 202) 624-3¢2%2 Te ecrons [212) 5751820 Telephone (312) 263-3232 4
:::T}.‘"? e=2<‘~&)81; = Fax {212) 7‘68-3890 Fax (312) 263-3441 Fax (713) 492-C33%



Subsequent to the January 24, 1991 mailing, it was pointed out
to us that the notice was in error in that May 7, 1991 is a
Tuesday, not a Friday. The attached corrected version of the
notice was mailed to those individuals described in item 4) above
on February 8, 1991. Those individuals described in items 1)
through 3) will receive the next issue of the Multistate Tax
Commission Review contaihing the Hearing Notice. The printed
notice will point out that some recipients may have received a
first-class mailing that was unclear as to the May 7, 1991 date.




NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold a public hearing upon
proposed M.T.C. Regulation IV.18.(j): Attribution of Income from
the Business of Print Media. The hearing will be held at the
following locations and times:

Thursday, March 28, 1991 at the Hall of the States, 444 North
Capitol st., N.W., Suite 341, Washington, D.C. beginning at
10:00 A.M.

Friday, May 7, 1991 at the Offices of the California Franchise
Tax Board, Ronald Reagan State Office Building, South Tower,
5th Floor, 300 South Spring Street, Los Angeles, California
beginning at 10:00 A.M. :

The proposed regulation addresses 1issues concerning . the
apportionment of net income derived from the multistate sale and
distribution of printed material of all kinds, including the
advertising revenue derived therefrom. A ccpy of the proposed
regulation may be obtained by contacting Michael Mazerov, Director
of Policy and Research, Multistate Tax Commission, 444 No. Capitol

St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer are requested to notify him at least ten days prior

to the scheduled hearing session. Anyone desiring to submit
written comments may do so with the Hearing Officer prior to May 7,
1990.

The Hearing Officer is:

Alan H. Friedman

386 University Avenue

Los Rltos, CA 94022

Tel.: (415)-941-0556
1-800~327-1258 (outside California)

reazcuasers Cllice:

422 Nenn Cacitol Sireet, N.W New Yarx Aucit Clice: Chicaga Audit Ctice: Fousien Aucit T ce:
Suite 408 25 W. 43re Stree!, Sute 2°2 221 N. LaSaile Sireet, Suite 1608 16335 Parx Te Place, Suite 104
Wasaington, C.C. 200C1 New Yarg, NY 1038 Cricago. iL 50681 Fcuston, TX 77084

Te:ezrone (202! 624-3699 Teeshore (212} §7%132¢ Te:eznone (312) 2532222 Te ecnone 7131 492-22X
Fax (202) 624-3815 Fax (212) 763-3e5C Fax (312) 253-332 Fax (712) 482-3338
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NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold a public hearing upon
proposed M.T.C. Regulation IV.18.(j): Attribution of Income from
the Business of Print Media. The hearing will be held at the
following locations and times: .

Thursday, March 28, 1991 at the Hall of the States, 444 North

Capitol sSt., N.W., Suite 341, Washington, D.C. beginning at
10:00 A.M.

TUESDAY, May 7, 1991 at the Offices of the California
Franchise Tax Board, Ronald Reagan State Office Building,
South Tower, 5th Floor, 300 South Spring Street, Los Angeles,
California beginning at 10:00 A.M.

The proposed regulation addresses issues concerning the
apportionment of net income derived from the multistate sale and
distribution of printed material of all kinds, including the
advertising revenue derived therefrom. A copy of the proposed
regulation may be obtained by contacting Michael Mazerov, Director
of Policy and Research, Multistate Tax Commission, 444 No. Capitol

St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer are requested to notify him at least ten days prior
to the scheduled hearing session. Anyone desiring to submit

written comments may do so with the Hearing Officer prior to May 7,
1990.

The Hearing Officer is:

Alan H. Friedman

386 University Avenue

Los Altos, CA 94022

Tel.: (415)-941-0556
1-300-327-1258 (outside California)

meacguaners Cfiice: ] . may
424 North Caoitei Sireet, N.W. New Yorx Auait Ctice: Chicags Aucit Office: Houston Auc:t CHice:

Suite 4C9 25 W. 43ra Sireet, Scne 212 22 N. LaSalle Street, S.1te 1906 15338 =3.':Ten S'ace, Suite 134
Wasrington, C.C. 220C1 New Yo, NY 10C36 Cr.cago, It 60601 hous.::, |x_',7:‘e.. .
Teieznone (2C2! 5243899 Te:ephone (212} 5751320 Te ecrone (312) 283-2212 Telezncne (713} 422-225C

a2 (713 2920338
Fax (202) 624-3318 Fax (212) 768-335C Fax :212) 253-3441 Fax (713 432-3



MULTISTATE TAX COMMI - ON
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Fred Anton
Warner Communications, Inc.

t1th f£1.
3900 West Alemeda
Burbank, CA 91505

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
* WASHINGTON, DC 20001

———————————— —— —— — ———————————————————

TO: Preston Barnett
Asst. VP & Dir. of Corp. Tax
Cox Interprises, Inc.
1400 Lake Hearn Dr.
Atlanta, GA 30319

MULTISTATE T2X COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Steven Bercovitch
161 Nesbit Stre=st
Jeehawken NJ 07087

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

——— ———————————————————————————————————

TO: Mark Cahoon
Executive Directer
. Committee on Stazte Taxation
Suite 330
122 C St., NW
Washington, DC 20001

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

————————————————————— - ————————————————

TO: Fred E. Ferguson
Dir., State Tax Policy
“rice Waterhouses
1801 K Street, NwW
Washington DC 20006

MULTIST E TAX COMMISSION
444 NORTH CAr.TOL STREET STE 409
WASHINGTON, DC 20001

TO: Christopher Baldwin
Director of Taxes
Gannett Co.

P.O. Box 7858
Washington, DC 20044

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢
WASHINGTON, DC 20001

—————————————————————————————— ——_———

TO: Susan Bauer
Room 16H04
1155 Peachtree Street, NE
Atlanta GA 30367-6000

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 4069
WASHINGTON, DC 20001

TO: Tony Briganti
Paramount Communications, Inc.
P.0O. Box 5105
Norwalk, CT 06856-5105

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 4069
WASHINGTON, DC 20001

TO: James Collins
Columbia Pictures Entertazinment,
711 Fifth Ave.
New York, NY 10020

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢
WASHINGTON, DC 20001

————————————————————————————————————————

TO: Loils Ferraro
Managing Editor
Journal of Multistate Taxation
Warren, Gorham, & Lamont
1l Penn Plaza
New York NY 10119



' MULTISTATE TAX COMMI{ .ON
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO* James Goldberg
TP Taxes
Capitol Cities/ABC, Inc.
77 W. 66th 8t. 11th fl.
New York, NY 10023

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢%
WASHINGTON, DC 20001

———————————— T ——— T ———————— ——— " ————

TO: Peter Grantz
1400 Woodbridge
Detroit, MI 48207

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 4095
WASHINGTON, DC 20001

TO: Gabriel Konecsny
Director of Taxes
FPL CGroup, Inc.
P.O. Box 0238801
N. Palm Beach, FILL 33048-8801

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢
WASHINGTON, DC 20001

TO: Jack Lord
Westinghouse
Gateway Center
Pittsburgh, PA 15222

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢
WASHINGTON, DC 20001

——————————— - —————————————————————

TO: Daniel O’Connell
Conde Nast Publications, Inc.
350 Madison Ave.
New York, NY 10017

MULTIST i TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Stanley Gottlieb
Asst. Treasurer/Dir. of Taxation
The Hearst Corporation
1775 Broadway
New York, NY 10019

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

—————————————————————— ———— ———————— ——

TO: William A. Hazel
Bingham, Dana, and Gould
150 Federal Street
Boston MA 02110

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Ruurd Leegstra
National Director
Price Waterhouse
1251 Avenue of the Americas
New York, NY 10020

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

—————————————— T ——————————————————

TO: Robert Matson
Ernst & Young
277 Park Avenue
New York, NY 10172

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

—————————————————————— - ———————————

TO: Cheryl O’Hara
Dir. State & Local Taxes
Turner Broadcasting System, Inc.
P.O. Box 105366
Atlanta, GA 30348



- MULTISTATE TAX COMMIS-TON MULTISTAT™E TAX COMMISSION

444 NORTH CAPITOL STREET .TE 409 444 NORTH CA 0L STREET STE 409
WASHINGTON, DC 20001 ' WASHINGTON, DC 20001
TO: Stuart Opotowsky TO: Richard Perkins
Vice President-Tax General Electric
"ax Dept. 3135 Easton Turnpike
Loews Corp. Fairfield, CT 06431
12€h f1.
One Park Avenue
New York, NY 10016-5896
MULTISTATE TAX COMMISSION MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409 444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001 . WASHINGTON, DC 20001
TO: Ralph Rodriguez TO: Gary Rosen
McGraw-Hill, Inc. Knight-Ridder, Inc.
48th fl. One Herald Plaza
1221 Avenue of the Americas Miami, FL 33132
New York, NY 10020
MULTISTATE TAX COMMISSION MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409 444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001 WASHINGTON, DC 20001
TO: Robert S. Tobin TO: Lora Turner
Asst. Tax Director Tribune Co.
New York Times Co. Suite 2017
129 W. 43rd st. 435 N. Michigan Ave.
New York, NY 10036 Chicago, IL 60611

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Howard Wolosky
Faulkner & Gray
106 Fulton Street
New York NY 10038



May 8, 1991

TO: Alan Friedman, General Counsel, and Hearing Officer for
proposed MTC Regulation IV.18.(j): Attribution of Income
from the Business of Print Media

FROM: Michael Mazerov, Director of Policy Researchéézé%%yf

SUBJECT: Certification of mailing of Notice of Public Hearing on
said regulation -- Second and Final Amendment

In compliance with Multistate Tax Commission Bylaw 7, the
attached Notice of Public Hearing was mailed to the following
elements of the mailing lists maintained by the MTC on the
following dates:

Oon January 24, 1991

1) To the chief tax administrators of all 50 states
and the District of Columbia

2) To all Alternates designated by the chief tax
administrators of full member states and, where a
designation was made, of associate member states.

3) To current members of all standing MTC committees
(Audit, Uniformity, Litigation, and Nexus Advisory)

4) To the industry representatives shown on the
attached photocopies of their mailing labels. Most
of these individuals are members of the Publishers
and Broadcasters Task Force, Committee on State
Taxation, Council of State Chambers of Commerce.
Several were specifically designated by you to
receive the notice, and others have contacted the
MTC for information concerning either the subject
regulation or the apportionment regulation covering
radio and television broadcasting.

5) To the editor of the "Tax Calendar" column at Tax
Notes magazine. The attached notice of the
Washington, DC hearing appeared in Tax Notes,
beginning with the February 11, 1991, issue.

Subsequent to the January 24, 1991 mailing, it was
pointed out to us that the notice was in error in that May 7,
1991 is a Tuesday, not a Friday. The attached corrected
version of the notice was mailed to those individuals

Headquariers Office: ) ) -
444 North Capitol Street, N.W. New York Audit Office: Chlcago Audlt Office: ) Houslon Audit Office: )
Suite 409 25 W, 43rd Sireet, Suite 212 221 N. LaSalle Streét, Suite 1906 15835 Park Ten Place, Suite 104
Washington, D.C. 20001 New York, NY 10036 Chicago, IL 80601 Houston, TX 77084
Telephone (202) 624-8688 Telephone (212) 575-1820 Telephone (312) 263-3232 Telephone (713) 492-2260
Fax (202) 624-8819 Fax (212) 768-3890 Fax (312) 263-3441 Fax (713) 492-0335



described in item 4) above on February 8, 1991. (The
individuals described in items 1) - 3) received the corrected
version of the notice in a mailing of the Multistate Tax
Commission Review on March 22, 1991, described below).

On February 22, 1991:

The corrected notice was mailed to all paid subscribers
to the Multistate Tax Commission Review and all
individuals/organizations in the non-profit sector who
receive it on a complimentary basis on this date. This
latter group primarily encompasses academics, "“public
interest" organizations, and elements of the news media.

On March 22, 1991:

The March, 1991 issue of the Multistate Tax Commission
Review, containing a corrected hearing notice (also
attached) was mailed by first-class mail to those
individuals described in items 1) - 3) of the January 24,
1991 mailing (above).

Oon March 29, 1991:

The March, 1991 issue of the Multistate Tax Commission
Review was mailed to the entire mailing list maintained
for its distribution.




NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold a public hearing upon
proposed M.T.C. Regulation IV.18.(j): Attribution of Income from
the Business of Print Media. The hearing will be held at the
following locations and times:

Thursday, March 28, 1991 at the Hall of the States, 444 North

Capitol st., N.W., Suite 341, Washington, D.C. beginning at
10:00 A.M.

Friday, May 7, 1991 at the Offices of the California Franchise
Tax Board, Ronald Reagan State Office Building, South Tower,
5th Floor, 300 South Spring Street, Los Angeles, California
beginning at 10:00 A.M. -

The proposed regulation addresses issues concerning .the
apportionment of net income derived from the multistate sale and
distribution of printed material of all kinds, including the
advertising revenue derived therefrom. A copy of the proposed
regulation may be obtained by contacting Michael Mazerov, Director
of Policy and Research, Multistate Tax Commission, 444 No. Capitol

St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer are requested to notify him at least ten days prior

to the scheduled hearing session. Anyone desiring to submit
written comments may do so with the Hearing Officer prior to May 7,
19¢0.

The Hearing Officer is:

Alan E. Friedman

386 University Avenue

Los ARltos, CA 94022

Tel.: (415)-941-0556
1-800-327-1258 (outside Californiz)

Heacczuaners CHice:
442 Nenn Caoitol Stree!, NUW

New Yorx Aceit Ctlice: Chicago Auvit Ctice: Rcousion Aucit S ca:
Suite 409 25 9. 43¢ Street, Sune 22 221 N. LaSa:le Street, Suite 1508 15835 Parx Te~ Place, Suite 102
Wasaington, 0.C. 200C: New Yare, NY 10638 Chicago, iL 53601 Feuston, T& 77034

Te:ezrone (2€2) 6248699 Te-echore (212) 5751222 Telecnone (312) 253-2232 Te eznone (713) 492-225C
Fax ;2C2) 624-8819 Fax 1212) 768-385¢C Fax (312) 253-3441 Fau (713) 4522335
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CORRECTED

NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold a public hearing upon
proposed M.T.C. Regulation IV.18.(j): Attribution of Income from
the Business of Print Media. The hearing will be held at the
following locations and times: .

Thursday, March 28, 1991 at the Hall of the States, 444 North

Capitol st., N.W., Suite 341, Washington, D.C. beginning at
10:00 A.M.

TUESDAY, May 7, 1991 at the Offices of the california
Franchise Tax Board, Ronald Reagan State Office Building,
South Tower, 5th Floor, 300 South Spring Street, Los Angeles,
California beginning at 10:00 A.M.

The proposed regulation addresses issues concerning the
apportionment of net income derived from the multistate sale and
distribution of printed material of all kinds, including the
advertising revenue derived therefrom. A copy of the proposed
regulation may be obtained by contacting Michael Mazerov, Director
of Policy and Research, Multistate Tax Commission, 444 No. Capitol

St., N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-
8699.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer are requested to notify him at least ten days prior

to the scheduled hearing session. Anyone desiring to submit
written comments may do so with the Hearing Officer prior to May 7,
1690.

The Hearing Officer is:

Alan H. Friedman

386 University Avenue

Los Altos, CA 54022

Tel.: (415)-941-0556
1-300-327-1258 (outside California)

Feacsuaners Ctice:

4:4 Nonh Cazitei Street, NJW. New Yorx Audit Ctfice: Chicago Audit Office: Hous(on‘A:dn C_:?hcs:‘ "
Suite 309 25 W. 42rd Street, Sune 212 227 N. LaSalle Street, Suite 1906 1§63- Park Ten = ace, Suite 1
Wasnington, 2.C. 220C1 New Yori, NY 10C36 Crucago, IL 606C1 Housien, TX 778&=

Teileonone (202! 824-8839 Teieshone {212) 57513820 Te:echone (312) 253-3222 Telegnone (7—13:‘32-2250
Fax (202) 628319 Fax [212) 768-385C Fax (312) 283-3421 Fax (113} Ag2cals



, ‘MULTISTATE TAX COMMI ON
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO- Fred Anto
Warner Communications, Inc.

1lith f1l.
3900 West Alemeda
Burbank, CA 91505

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
" WASHINGTON,.DC 20001

TO: Preston Barnett
Asst. VP & Dir. of Corp. Tax
Cox Interprises, Inc.
1400 Lake Hearn Dr.
Atlanta, GA 30319

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

—————————————————————————— ———— —————— -

TO: Steven Bercovitch
161 Nesbit Street
Weehawken NJ 07087

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

————————————————————_——————————— ————— -

TO: Mark Cahoon
Executive Director
. Committee on State Taxation
Suite 330
122 C St., NW
Washington, DC 20001

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

————————— —————— —————_————— . ——— -

TO: Fred E. Ferguson
Dir., State Tax Policy

Price Waterhouse

" 1801 K Street, NW
Washington DC 20006

MULTIST E TAX COMMISSION
444 NORTH CAr.TOL STREET STE 409
WASHINGTON, DC 20001

TO: Christopher Baldwin
Director of Taxes
Gannett Co.

P.O. Box 7858
Washington, DC 20044

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢%
WASHINGTON, DC 20001

————————————————————— ———— ——————————

TO: Susan Bauer

Room 16HO4
1155 Peachtree Street, NE
Atlanta GA 30367-6000

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET  STE 40S
WASHINGTON, DC 20001

—————————————————————————_————————————— -

TO: Tony Briganti
Paramount Communications, Inc.
P.0. Box 5105
Norwalk, CT 06856-5105

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢
WASHINGTON, DC 20001

—————————————————————————— - —— ——_——————— -

TO: James Collins
Columbia Pictures Entertainment,
711 Fifth Ave.
New York, NY 10020

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 40¢
WASHINGTON, DC 20001

——————————————————————————————————————— -

TO: Lois Ferraro
Managing Editor
Journal of Multistate Taxation
Warren, Gorham, & Lamont
1 Penn Plaza
New York NY 10119



MULTISTATE TAX COMMI:¢ .ON
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TC- James Goldberg

VP Texes

Capitol Cities/ABC, Inc.

77 W. 66th St. 1lth fl.

New York, NY 10023

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409°
WASHINGTON, DC 20001
TO: Peter Grant:z
1400 Woodbridge

Detroit, MI 43207

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Gabriel Konecsny
Director of Taxes
FPL CGroup, Inc.
P.O. Box 083801

N. Palm Beach, FL 33048-8801

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Jack Lord
Westinghouse
Gateway Center

Pittsburgh, Pa 15222

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Daniel 0O/’Connell
Conde Nast Publications, Inc.
350 Madison Ave.

New York, NY 10017

MULTIST I TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Stanley Gottlieb
Asst. Treasurer/Dir. of Taxation
The Hearst Corporation
1775 Broadway

New York, NY 10019

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: William A. Hazel
Bingham, Dana, and Gould
150 Federal Street
Boston MA 02110

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Ruurd Leegstra
National Director
Price Waterhouse
1251 Avenue of the Americas
New York, NY 10020

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Robert Matson
Ernst & Young
277 Park Avenue

New York, NY 10172

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 408
WASHINGTON, DC 20001
TO: Cheryl O’Hara
Dir. State & Local Taxes
Turner Broadcasting System, Inc.
P.O. Box 105366

Atlanta, GA 30348



MULTISTATE TAX COMMIS“TION MULTISTAT™E TAX COMMISSION

444 NORTH CAPITOL STREET = TE 409 444 NORTH CA 0L STREET STE 409
WASHINGTON, DC 20001 ) WASHINGTON, DC 20001
TO: Stuart Opotowsky TO: Richard Perkins
Vice President-Tax General Electric
Tax Dept. 3135 Easton Turnpike
Loews Corp. Fairfield, CT 06431
12th f1l.
One Park Avenue
New York, NY 10016-5896
MULTISTATE TAX COMMISSION MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409 444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001 . WASHINGTON, DC 20001
TO: Ralph Rodriguez TO: Gary Rosen
McGraw-Hill, Inc. Knight-Ridder, Inc.
48th f1. One Herald Plaza
1221 Avenue of the Americas Miami, FL 33132
New York, NY 10020

77 MULTISTATE TAX COMMISSION TISTATE T MMIS!

' MULTISTATE TAX COMMISSION

444 NORTH CAPITOL STREET STE 409 444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001 WASHINGTON, DC 20001
TO: Robert S. Tobin TO: Lora Turner
Asst. Tax Director Tribune Co.
New York Times Co. Suite 2017
229 W. 43rd st. 435 N. Michigan Ave.
New York, NY 10036 Chicago, IL 60611

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Howard Wolosky
Faulkner & Gray
106 Fulton Street
New York NY 10038



tax calendar

HEARING ON TAX AND PENSION ISSUES

Monday, February 11

Presidential Campaign Funds. The Service will hold a
hearing on the proposed regulations under sections 9006, 9008,
and 9037 relating to the financing of presidential election cam-
paigns. The hearing will begin at 10:00 a.m. in the IRS
Auditorium.

Friday, February 15

S Corporation Stock. The IRS will hold a hearing on the
proposed regulations under section 1361 relating to the one-
class-of-stock requirement for S corporations. The hearing will
begin at 1:00 p.m. in the IRS Auditorium.

Friday, February 22

Foreign-Owned Firm Reporting. The IRS will hold a hear-
ing on the proposed regulations under sections 6038A and
6038C relating to information and records furnished by foreign-
owned U.S. corporations. The hearing will begin at 10:00 a.m.
in the IRS Auditorium.

Tuesday, February 26

Employment Tax Deposits. The Service will hold a public
hearing on the proposed regulations under section 6302 on
federal employment tax deposits. The hearing will begin at
10:00 a.m. in the |RS Auditorium.

Monday, March 4

Backup Withholding. The Service will hold a hearing on the
proposed regulations under section 3406 relating to backup
withholding on dividends and interest. The hearing will begin at
10:00 a.m. in the IRS Auditorium.

Friday, March 8

Stock-for-Debt COD Exception. The IRS will hold a hearing
on the proposed regulations under section 108(e)(8)(A) relating
to the stock-for-debt exception to cancellation of indebtedness
income. The hearing will begin at 10:00 a.m. in the IRS
Auditorium,

Thursday, March 28

Print Media. The Multistate Tax Commission will hold a
hearing on proposed M.T.C. regulation IV.18(j): attribution of
income from the business of print media. The hearing will begin
at 10:00 a.m. in Suite 341 of the Hall of States.

Tuesday, April 2

Telecommunications. The Multistate Tax Commission will
hold a hearing on proposed uniform legislation for the imposition
of a state excise tax on telecommunications (vendor and ven-
dee). The hearing will begin at 10:00 a.m. in Room 237 of the
Hall of the States.

Monday, April 8

Consolidated Returns. The Service will hold a public hear-
ing on the proposed regulations relating to sections 382 and
383 with respect to consolidated returns. The hearing will begin
at 10:00 a.m. in Room 2615 of the Internal Revenue Building.

Water Transportation Tax. The Service has scheduled a
hearing on proposed regulations under sections 4471 and 4472
that implement the tax on the transportation of passengers on
covered voyages by certain vessels. The hearing will begin at
10:00 a.m. in the IRS Auditorium.

Friday, April 26

Luxury Tax. The IRS will hold a hearing on the proposed
regulations relating to retaining excise taxes on certain luxury
items. The hearing will begin at 10:00 a.m. in the IRS
Auditorium.

PERSONS TO CONTACT

Unless otherwise indicated, the persons to contact for
further information regarding the hearings listed are:

gela Wilburn, Technical Section, Legislation and Regula-
tions Division, Internal Revenue Service, Washington, DC

Internal Revenue Service: Robert Boyer or An- !
I
20224. Telephone: (202) 566-3935. i

MEETINGS AND SEMINARS

Monday, February 11

ERISA—Orlando. Prentice Hall Law & Business (PHLB) will
hold a two-day conference on ERISA litigation. Contact: PHLB,
270 Sylvan Ave., Room 300, Englewood Cliffs, NJ 07632.
Telephone: (800) 223-0231.

International Tax—Cambridge, Mass. The Harvard Inter-
.ational Tax Program will sponsor a symposium on current
directions in U.S. international tax legislation and policy. Con-
tact: Rita Gilligan, Harvard ITF, 400 Pound Hall, Harvard Law
School, Cambridge, MA 02138. Telephone: (617) 495-4406.

TAX NOTES, February 11, 1991

Tuesday, February 12

Europe 1992—New York. The World Trade Institute (WTI)
will hold a two-day seminar on Europe 1992 tax planning. Con-
tact: WTI, One World Trade Center, 55th Fl., New York, NY
10048. Telephone: (212) 466-3160.

Military Personnel—Washington. The D.C. Institute of Cer-
tified Public Accountants (DCICPA) will hold a conference on tax
issues for military personnel. Contact: DCICPA, 1666 K St., NW,
Ste. 907, Washington, DC 20006. Telephone: (202) 659-91883.
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Congress Disrupts State Taxation
Of Air Carriers Through Passage
Of 49 U.S.C. §1513(H

by Paull Mines, Counsel
Multistate Tax Commission

Legislative event and consequences. While imposing
$16.9 billion in new direct costs on the states as part of the
Omnibus Budget Reconciliation Bill of 1990 (the "Reconciliation
Bill"),! Congress in the same act stealthily preempted certain
forms of state taxation of the air transportation industry. This
obscure legislation will significantly disrupt state taxation on or
with respect to commercial aircraft and services or activities
occurring on commercial aircraft. Section 9125 of the Recon-
:iliation Bill amended §1513 of the Federal Aviation Act of 1958
(49 U.S.C. §1513) by adding a new subsection (f) (the "air carrier
amendment”). The air carrier amendment reads as follows:

(f) FLIGHT TAKEOFF OR LANDING REQUIRE-

MENT FOR STATE TAXATION. No State (as such

term is defined under subsection (d)(2)(E)) or political

subdivision thereof shall levy or collect any tax on or
with respect to any flight of a commercial aircraft or any
activity or service on board such aircraft unless such
aircraft takes off or lands in such State or political

subdivision as part of such flight.
See Air Carriers, Page 3.
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Litigation Under Section 306 Of

The Railroad Revitalization And

Regulatory Reform Act Of 1976:
A Review And Critique

by Mary Jane Egr
Research Artorney, Federation of Tax Administrators

Editor’s Note: The following article is a revised and
expanded version of the Introduction to a forthcom-
ing Federation of Tax Administrators Research
Report. The opinions expressed in this article are
those of the author and do not necessarily reflect the
views of the Federation of Tax Administrators.

In the late 1950’s, the once-dominant American railroad
industry found itself in dire financial straits.! Competition from
such other industries as motor carriers and the airlines was eroding
its customer base, and extensive federal regulation of rail
transportation rates constrained its ability to adapt to economic
change. In addition, the industry perceived its competitiveness
to be hampered by discriminatory and inequitable taxes imposed
by state and local governments.

Faced with a mountain of financial burdens that they could
not overcome on their own, the railroads sought the assistance of
the federal government. Congress intervened, authorizing a
study group to evaluate the financial condition of the industry.
The Doyle Report, issued on June 26, 1961, found that the
railroads could not survive unless action was taken to subsidize
and deregulate the industry, thereby placing it on equal footing
with its competitors.

See Litigation Under Section 306, Page 9.
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MoSCITA, from Page 35.

sale or disposition of S corporation stock as a sale
or disposition of an intangible?

e How well does the zero basis rule work for non-resi-
dent shareholders in the context of the profit environ-
ment which now exists for S corporations following
the curtailment of most tax shelters, the adoption of
the Tax Reform Act of 1986 and its repeal of the
General Ulilities doctrine and the difference be-
tween corporate and individual rates?

e Is it appropriate to limit adjustments to the income
of a resident shareholder of an S corporation to
"income attributable to a state” in light of a state’s
desire to impose tax policy limitations on its residents
regardless of the source of their income?

¢ Does MoSCITA properly treat non-business income

which is derived entirely from a passive investment,
i.e., should such income be passed through directly
to an S corporation shareholder in a manner similar
to what was adopted in Appeal of Bass, Cal. B.Q.E.
(January 29, 1989) (partnership case)?

e Are MoSCITA's state specific rules governing basis
and the accumulated adjustment account too com-
plex to be reasonably administrable?

e How well would MoSCITA operate in a state
employing combined reporting for a unitary busi-
ness?

e Would uniformity be better promoted by including
within MoSCITA a rule which indicated how IRC
§469’s limitation on the use of passive activity losses
is to be administered in the pass-through area—i.e.,
on a state-by-state basis or a federal rule basis
without regard to the geographical source of the
passive income or losses?

Conclusion. There is no question that MoSCITA is a fine
work of legal draftsmanship. The drafters of MoSCITA undoub-
tedly faced the ever-present tension that exists when attempting to
develop a proposed uniform state tax rule—how far to press for
uniformity in light of existing, divergent state tax policies. The
MTC, if it endorses MoSCITA after the public hearing, may allow
additional policy room to the adopting states by providing for
possible modifications in its endorsement. The provision of
modifications would not be a criticism of MoSCITA, but rather a
reflection of the fact that some of the choices made by the ABA
Subcommittee on State Taxation of S Corporations may not be

totally acceptable to all states in the current state tax policy climate.
Additionally, in reviewing MoSCITA, the Commission will also
consider the advisability of attempting to apply state income tax
laws at all to pass-through entities engaged in multijurisdictional
business. Serious tax administration questions exist as to whether
it would be more sensible to eliminate pass-through treatment in
favor of entity taxation at the state level. This part of the public
hearing may portend even greater long-term significance for state
tax administration in this area of federal conformity, which has
developed increased importance under the policy of the Internal
Revenue Code of 1986.

Post script: From some of the comments received on the proposed
amendments to MoSCITA being considered by the Multistate Tax Com-
mission, it is apparent that the gencral intention of the amendments is not
clear. The amendments are not proposed as absolute changes to
MoSCITA. Thus, none of the proposed amendments are suggested as
substitutes that would entirely replace the comparable provision of
MOoSCITA. Rather, the amendments have been developed as possible
changes to MoSCITA for states to consider when consistent with their
existing state S corporation tax policy. If a state’s existing tax policy is
better served by the proposed amendment rather than the original provision
included in MoSCITA, the necessary statutory language has been
developed. On the other hand, if MoSCITA as originally drafted better
reflects a state’s existing tax policy, then no suggestion is made by the
proposed amendments to change MoSCITA. The amendments have been
developed to assist the states to modify MoSCITA in those areas in which
it was anticipated there might be some diversity in tax approaches of the
states. In this manner the proposed amendments, if they are approved by
the Comrnission, will lessen the need of states to tinker with the fully-in-
tegrated and tightly-written statute.

. FOOTNOTES

1. MOoSCITA is reproduced in its entirety as a part of the Report of the
Subcommittee on State Taxation of S Corporations: Model S Cor-
poration Income Tax Act and Commentary, 42 TAX LAW. 1001
(1989).

2. The drafters of MoSCITA were also opposed outright to some of the
proposed modifications and, with respect to these proposed modifica-
tions, the drafters saw no need to modify MoSCITA by additional
commentary or otherwise. The ABA drafters’ statements that are a
part of the issue paper that follows in this article clearly identify which
of the six proposed modifications the ABA Subcommittee would not
oppose as addilional commentary and which of the six proposed
modifications the ABA Subcommittee would oppose as additional
commentary or otherwise.

3. Additional comments on other aspects of MoSCITA immediately
follow this article’s reproduction of the issue paper.

The Multistate Tax Commission will hold a public hearing upon
proposed M. T.C. Regulation IV.18.(j): Attribution of Income from the
Business of Print Media. The hearing will be held at the following
locations and times:

Thursday, March 28, 1991 at the Hall of the States, 444 No.
Capitol St., N.W., Ste. 341, Washington, D.C. beginning at 10:00 AM.

Tuesday, May 7, 1991 at the Offices of the California Franchise
Tax Board, Ronald Reagan State Office Bldg., South Tower, 5th Flr.,
300 So. Spring St., Los Angeles, California beginning at 10:00 AM.

The proposed regulation addresses issues concerning the appor-
tionment of net income derived from the multistate sale and distribution
of printed material of all kinds, including the advertising revenue derived

& | NOTICE OF PUBLIC HEARING

therefrom. A copy of the proposed regulation may be obtained by
contacting Michael Mazerov, Director of Policy and Research, Multi-
state Tax Commission, 444 No. Capitol St., N.W., Suite 409,
Washington, D.C. 20001, Tel.: 202-624-8699.

The Commission invites all interested parties to participate in the
hearing. Those desiring to make oral presentations to the Hearing Officer
are requested to notify him at least ten days prior to the scheduled hearing
session. Anyone desiring to submit written comments may do so with
the Hearing Officer prior to May 7, 1990.

The Hearing Officer is: Alan H. Friedman, 386 University
Avenue, Los Altos, CA 94022, Tel.: (415)-941-0556 or 1-800-327-
1258 (outside California).
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Meallistale Tax Conmeission

March 13, 1992

TO: Alan Friedman, General Counsel, and Hearing Officer for proposed MTC
Regulation I1V.18.(j): Attribution of Income from the Business of Publishing

FROM: Michael Mazer?W%tor of Policy Research

SUBJECT: Certification of mailing of Notice of Public Hearing for the September 24, 1991,
Washington, DC session of the public hearing on said regulation

In compliance with Multistate Tax Commission Bylaw 7, the attached Notice of Public
Hearing labeled "Public version" in the upper right-hand corner was mailed, together with the
April 25, 1991 redraft of the proposed regulation, to the following elements of the mailing lists
maintained by the MTC on August 8, 1991:

1) To the chief tax administrators of all 50 states and the District of Columbia

2) To all Alternates designated by the chief tax administrators of full member states
and, where a designation was made, of associate member states.

3) To current members of the standing MTC committee on Uniformity.

4) To the industry representatives shown on the attached photocopies of their mailing
labels. Some of these individuals are members of the Publishers and Broadcasters
Task Force, Committee on State Taxation, Council of State Chambers of
Commerce. Several were specifically designated by you to receive the notice,
and others have contacted the MTC for information concerning either the subject
regulation or the apportionment regulation covering radio and television
broadcasting.

The attached Notice of Public Hearing labeled "Tax publication version" in the upper
right-hand corner was mailed on August 8, 1991 to the editors at Tax Notes, State Tax Notes,
Commerce Clearing House, and Prentice Hall Information Services. The cover letters
transmitting the notice to these publishers are also attached. Also included is a calendar notice
of the hearing that was published in the September 16, 1991 edition of Tax Notes. (No notice
ever appeared in State Tax Notes). I do not know whether any summary of the hearing notice
appeared in any CCH or Prentice Hall publications.

Headquarters Office:

444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office: Houston Audit Otfice:

Suite 425 25 W. 43rd Streel. Suite 218 221 N. LaSalie Street, Suile 1906 15835 Park Ten Place, Suite 104
Washington, D.C. 20001 New York, NY 10036 Chicago, IL 60601 Houston, TX 77084

Telephone (202' £2+4-8699 Telephone (212) 575-1820 Teiephone (312) 263-3232 Telephone (713) 492-2260

Fax (202) 624-88*3 Fax (212) 788-3890 Fax (312) 263-3441 Fax (713) 492-0335
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[Public version]

NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold one additional session
of a public hearing upon proposed M.T.C. Regulation IV.18.(j):
Attribution of Income from the Business of Print Media. The
hearing will be held at the following location and time:

Tuesday, September 24, 1991 at the Hall of the States, 444
North Capitol 8t., N.W., Room 341, Washington, D.C. beginning
at 10:00 A.M.

A second version of the proposed regulation will be the
primary focus of this public hearing session, but comment is
invited with respect to both the original and the second version of
the proposal, as the Hearing Officer has both versions before him
for consideration. The second version was prepared by the Hearing
Officer in response to input received from the public and after the
entry of the decision of Leathers v. Medlock, No. 90-29 (April 16,
1991) by the United States Supreme Court. While this second
version also addresses the apportionment of income derived from the
multistate sale and distribution of printed material, including the
advertising revenue derived therefrom, it no longer contains many
of the provisions that were included in the original version that
was patterned after M.T.C. Regulation IV.18. (h) that deals with the
apportionment of income derived from television and radio
broadcasting.

A copy of the second version is enclosed herein; the original
version may be obtained by contacting Michael Mazerov, Director of
Policy Research, Multistate Tax Commission, 444 N. Capitol St.,
N.W., Suite 409, Washington, D.C. 20001, tel. no. 202-624-8699.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer are requested to notify him at least ten days prior
to the scheduled hearing session. Anyone desiring to submit
written comments may do so with the Hearing Officer prior to
September 24, 1991.

The Hearing Officer is:

Alan H. Friedman

386 University Avenue

Los Altos, CA 94022

Tel.: (415) 941-0556

1-800-327-1258 (outside California)
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229 W. 43rd st.

New York, NY 10036

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Larry Moy
CA Franchise Tax Board
300 S. Spring St.

Los Angeles, CA 90013

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Donald G. Mosca
Times Mirror
Times Mirror Square

Los Angeles, CA 90053

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

——— ——————————————————————————— — ———————

TO: Daniel O’Connell
Conde Nast Publications, Inc.
350 Madison Ave.

New York, NY 10017

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

———
T —————————————————— ] ——————

TO: Stuart Opotowsky
Vice President-Tax

Tax Dept.

Loews Corp.

12th f£1.

One Park Avenue

New York, NY 10016-5896

F

444 NORTH CAPITOL STREET

444 NORTH CAPITOL STREET

444 NORTH CAPITOL STREET

444 NORTH CAPITOL STREET

444 NORTH CAPITOL STREET

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

Robert Matson
Ernst & Young
1 Hedgewood Lane

Savannah, GA 31411

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

—————————————————————————— ————————

Benjamin F. Miller

Counsel for Multistate Tax Affair
Franchise Tax Board

P.O. Box 1468

Sacramento, CA 95812-1468

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

—— ————————————————————— . ——— ———————

Tom Neid

New York Times Co.
13th Fl1.

229 West 43rd

New York, NY 10036

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

Cheryl O’Hara

Dir. State & Local Taxes

Turner Broadcasting System, Inc.
P.O. Box 105366

Atlanta, GA 30348

MULTISTATE TAX COMMISSION
STE 409
WASHINGTON, DC 20001

- ———
———————————————————————————— — -

TO: Carol Pederson

Heller, Ehrma, White & McAuliffe
333 Bush St.

San Francisco, CA 94104




MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

————————————————— ———————— ] —— ———————

TO: Richard Perkins
General Electric
3135 Easton Turnpike
Fairfield, CT 06431

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Jack Plank
Times Mirror
Times Mirror Square

Los Angeles, CA 90053

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Megan Reilly
Commerce Clearinghouse
Suite 700 S.
601 13th St., NW

Washington, DC 20005

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Gary Rosen
Knight-Ridder, Inc.
One Herald Plaza
Miami, FL 33132

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

————
——————————————— - —————————— " —— . ——

TO: Beth A. Ssabbath
Miller, Nash, Weiner, et. al.
3500 U.S. Bancorp Tower
111 S.W. Fifth Avenue
Portland, OR 97204-3699

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Emil G. Pesiri
Jacks, Tufts, Cole, & Black
Suite 3130
650 California Street
San Francisco CA 94108

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Victor S. Rappa
Knapp Communications
5900 Wilshire Blvd.

Los Angeles, CA 90036

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Ralph Rodriguez
McGraw-Hill, Inc.

48th f1l.
1221 Avenue of the Americas
New York, NY 10020

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

—————————————————————_— —— —— i ——— -~ ———

TO: Andy Rosen
The Hearst Corporation
3rd Fl.
1775 Broadway

New York, NY 10019

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Joseph Sampson

The Washington Post Co.
1150 15th St., NW
Washington, DC

20071




MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Jim Schroeder
The Thomson Corp.
245 Park Ave.
New York, NY 10167

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Elena Simcoe
Arthur Andersen & Co.
633 W. 5th Sst.
Los Angeles, CA 80071

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Tam Nguyen Stewart
CA Franchise Tax Board
300 S. Spring St.
Los Angeles, CA 90013

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

e ————————————————— T ——— —————

TO: Laverne Tillis
CA Franchise Tax Board
300 S. Sprifg St
Los Angeles, CA 90013

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Lorna Turner
Tribune Co.

Suite 2017
435 N. Michigan Ave.
Chicago, IL: 60611

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Kenneth H. Silverberg
Nixon, Hargrave, Devans & Doyle

Suite 800
1 Thomas Circle, NW
Washington DC 20005

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Sheldon Slnger
Paul Scherer & Co.
330 Madison Ave.
New York, NY 10017

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Ling Ta
CA Franchise Tax Board
300 8. Spring St.
Los Angeles, CA 90013

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

TO: Robert S. Tobin
Asst. Tax Director
New York Times Co.
229 W. 43rd St.
New York, NY 10036

MULTISTATE TAX COMMISSION
444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001

———— i ————————————— T ————— ————————

TO: Michael Vlaisavljevich
Sr.Mgr.S/L Tax Analysis
Price Waterhouse

Suite 700
1801 K Street, NW
Washington DC 20006




444 NORTH CAPITOL STREET STE 409
WASHINGTON, DC 20001
TO: Pierre Vogelenzang
Sachs & Phelps
Suite 500
2121 Avenue of the Stars
Los Angeles, CA 90067

444 NORTH CAPITOL STREET

444 NORTH CAPITOL STREET

TO:

MULTISTATE TAX COMMISSION

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

Richard Webster

State Advertising Coalition
Suite 1000

1400 K St., NW

Washington, DC 20005

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

D. Michael Young
Bogle & Gates

10500 N.E. 8th Sst.,
Bellevue, WA 98004

444 NORTH CAPITOL STREET

444 NORTH CAPITOL STREET

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

Sterling Weaver

Partner

Nixon, Hargrave, Devans & Doyle
Suite 800

One Thomas Circle

Washington DC 20005

MULTISTATE TAX COMMISSION

STE 409
WASHINGTON, DC 20001

———————————————————————————————— -

Howard Wolosky
Faulkner & Gray

106 Fulton Street
New York NY 10038




Mallistatle Tax Commesscon

[Tax publication version]

NOTICE OF PUBLIC HEARING

The Multistate Tax Commission will hold one additional session
of a public hearing upon proposed M.T.C. Regulation IV.18.(j):
Attribution of Income from the Business of Print Media. The
hearing will be held at the following location and time:

Tuesday, September 24, 1991 at the Hall of the States, 444
North Capitol St., N.W., Room 341, Washington, D.C. beginning
at 10:00 A.M.

A second version of the proposed regulation will be the
primary focus of this public hearing session, but comment is
invited with respect to both the original and the second version of
the proposal, as the Hearing Officer has both versions before him
for consideration. The second version was prepared by the Hearing
Officer in response to input received from the public and after the
entry of the decision of Leathers v. Medlock, No. 90-29 (April 16,
1991) by the United States Supreme Court. While this second
version also addresses the apportionment of income derived from the
multistate sale and distribution of printed material, including the
advertising revenue derived therefrom, it no longer contains many
of the provisions that were included in the original version that
was patterned after M.T.C. Regulation IV.18. (h) that deals with the
apportionment of income derived from television and radio
broadcasting.

A copy of both the original and second versions may be
obtained by contacting Michael Mazerov, Director of Policy
Research, Multistate Tax Commission, 444 N. Capitol St., N.W.,
Suite 409, Washington, D.C. 20001, tel. no. 202-624-8699.

The Commission invites all interested parties to participate
in the hearing. Those desiring to make oral presentations to the
Hearing Officer are requested to notify him at least ten days prior
to the scheduled hearing session. Anyone desiring to submit
written comments may do so with the Hearing Officer prior to
September 24, 1991.

The Hearing Officer is:

Alan H. Friedman

386 University Avenue

Los Altos, CA 94022

Tel.: (415) 941-0556
1-800-327-1258 (outside California)

—eazguarers Cfice:
244 North Caoior Sireet, NJW New York Audit Office: Chicago Audit Office: Houston Audit Cffice:
3 25 W. 43rd Stree!, S.ite 212 221 N. LaSalie Street, Suite 1506 15835 Park Ten Place, Suite 104
New York, NY 10C33 Chicago, it 806C1 Houston, TX 77084
Telechone (212 373-1820 Telephone (312) 263-3222 Telephone (713) 492-225C
Fax :212) 768-38%2 Fax (312) 253-3421 Fax (713) 492-0335
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August 8, 1991

Editor, "Tax Calendar"
Tax Notes

6830 N. Fairfax Drive
Arlington, VA 22213

Dear Editor:

The Multistate Tax Commission would appreciate your running a
summary of the enclosed notice of public hearing in the "Tax
Calendar" column of Tax Notes. I have also mailed a copy of the
notice to the calendar editor of State Tax Notes with a request
that it be included there once it begins publication.

Thank you for your consideration of this request. Please feel
free to contact me at 202-624-8699 if you have any gquestions.

Sincerely,

ToLal Moy

Michael Mazerov
Director of Policy Research

~eacquanrers CHice:

224 Nern Capitol Sireer NY New Yorx Auc ¢ T~ ze: Chicage Audit Cffice: Hcuston Aucit C¥ ce

221 N. LaSalle Stree!, Suite 1508 15338 Parx e~ = ace, Suite 104
Cricago, IL 6C6C1 Houston, Tx 7
Teiephone 2°2 Bas Terecrone (312} 253-2232 Teieoncne -2230
Fax (212} 7828.35%2 Fax 2312) 263-322° Fax 7713) 482-233




ANledlistale Tax Cormmesséor

August 8, 1991

Carolyn Caruso

State Tax Notes Ed. Desk
6830 N. Fairfax Drive
Arlington, VA 22213

Dear Ms. Caruso:

The Multistate Tax Commission would appreciate your running
the enclosed notice of public hearing (or a summary therecf) in the
events calendar of State Tax Notes commencing with its first issue.
I have also mailed a copy of the notice to the calendar editor of
Tax Notes with a request that it be included there until State Tax
Notes begins publication.

I will also contact you by phone in the near future to discuss
the Commission and its activities, since you may wish both to cover
them directly and to use our staff as a source of information on
multijurisdictional tax issues. In the meantime, I also enclose a
few materials to familiarize you with our current activities.

Sincerely,

Misdod Mogerr—

Michael Mazerov
Director of Policy Research

meaczuare’s Sce:

S=2 N -}

: Stteel, W, New Yorg Auatt Cllice: Chicage Aucit Cfiice:
25 W. 43rc Street, Suite 212 221 N. LaSalle Street, S.te " 206
New Yerx, NY 10035 Chicago, iL 80881

Housten Audit Cftice:
18333 Parx Ten Place, Suits ' 24
Heusion, TX 77884
Teecncne (713) 492-2250
Fax 731 422-2335

Teepnore 212} 5751320 Telecrone {312) 2583-3232
P

2\ 1212 758-3850 Fax 312! 283-3421



Alwllistale Tax Comnisicon

August 8, 1991

Mr. Ken Kovitz

Commerce Clearing House
P.O. Box 4900

San Rafael, CA 94913-4900

Dear Mr. Kovitz:

The Multistate Tax Commission would appreciate your running
the enclosed notice of public hearing (or a summary thereof) in the
appropriate CCH state tax publication(s). I would also appreciate
your letting me know to whom future official notices from the MTC
should be sent for this purpose. (You will, of course, be kept on
our mailing list for this information, regardless of whether these
items should be directed to you in the future).

Thank-you for your help on this matter. Please feel free to
call me at 202-624-8699 1if you have any questions.

Sincerely,

Michael Mazerov
Director of Policy Research

L372°s CHice:

a. ZIZ 322-8319 Sax {212} 763-3890

Capitol Street, NV New York Aucit Cffice:

=cuJsien Audit Cffice:
23 W, 4Grc Sireet, Suite 212 22° N LaSar

3~, D.C. 20001 New Yore. NY 10038
202) 624-36299 Teieorone 212) 575-1820

eet, Suite 1802

=custon, TX 77C34
Tetennone (713) 482-2230
Fax :312) 283-3=+° Zax {713} 492-C325

-C3&3

Te:ecrone (312 2831232

13335 Parx Ten Place, Suite 102



Alullistale Tax Commission

August 8, 1991

Editor-in-Charge

State Tax Publications
Prentice~Hall Info. Services
240 Frish Court :
Paramus, NJ 07625

Dear Editor:

The Multistate Tax Commission would appreciate your running
the enclosed notice of public hearing (or a summary thereof) in the
appropriate Prentice-Hall state tax publication(s). I would also
appreciate your 1letting me know the name of the person to whom
future official notices from the MTC should be sent for this
purpose. (You will, of course, be kept on our mailing list for
this information, regardless of whether these items should be
directed to you in the future).

Thank-you for your help on this matter. Please feel free to
call me at 202-624-8699 if you have any questions.

Sincerely,

Tl Mg

Michael Mazerov
Director of Policy Research

New Yorx Augit Ctice: Chicage 2.z Cffice;

rHouslon Auci CHce:
25 W, 43rd Stree

e 2'2 22° N _23aile Stree!, 3.2 "33 15835 Parx Ten Place, Suite 2
New York, NY 13833 Chicaze. L 30601 Houston, 74 77084

Tetechone {212' 8787220 Telec=~z-~e ;312) 2832232 Telepnone 7131 482-225C

Fax i212) 768-38C Fax 3°2 233-344: Fax (713} 482-0335




tax calendar

HEARINGS ON TAX AND PENSION ISSUES

Monday, September 16

Pension Access. The House ‘Ways and Means Subcommittee
on Select Revenue Mzzasures has rescheduled its hearing on pension
access and simpiificafen issues for 1:00 p.m. in Eccm 1100 of the
Longwerin House Cilics Builcing.

Tuesday, September 17

Mutual Funds. The House ‘Ways arc \eans Sutcemmities on
Select Revenue Mzzsures has scheculec 2 hearng en H.R. 2735,
relating to the tax rzztment of mutual furcs. The h2zring will be at
10:00 a.m. in Reccm 1100 of the Lengwers Heusz Ciiice Building.

Friday, September 20

Estate and Gift Tax for Family Transfers The Service has
scheduied a hearirc on propessd reguizens unczr sections 2701,
2702, and 2703 pr:v:dmg scecial valuzl 'zs icr purposes of
estate and gift taxes. The hearing wiil E=2in &t 10:20 2.m. in the IRS
Aucitcrium.

Monday, Septemtber 23

Partnerships. Tne IRS wiil hcld a ~zzring ¢n creposed recula-
tions under secicn 732, relaling to iransacticrs Cetveen parners
and parinerships. Tne hearing will tegin at 10:C0C a.m. in the IRS
Auditcrium.

Tuesday, September 24

Discounted Unpaid Insurance. Ths S icz wiil noid a hearing
cn the zroposed regulaticns uncdersecicn € ng to the ciscount-
irc cf unpaid lcssss of insurance cocmzanies. No Sme has besn set.

Insurance Losses. The Szrvice will hold a hearing on precosad
reguiations under section 848 . rich would provide rules for ciscount-
ing the unpaid losses of insurance companies. The hearing will be

< - ot o i -

Print Media Income. Tne Muitistate Tax Commission wiil hold an
adcitional hearing sessicn en M.T.C. Regulation IV.18.(j): Atricution
of Inccme from Business ¢f Print Media. The hezring will £z 2 10:00
a.m. at the Hall cf Statss in ‘./-"rrglcn.

———
Wednesday, September 25

Earnings Stripping. The Szrvice will held a hearing cn zreposed
regulations relating to earnircs strippings under section 183(1). The
hearing will be heid at 10:C0 a.m. in the Cash Room of the Treasury
Building.

Life Insurance. The S=rvicz will held & hea
regulations under ssction T.'::
charges for life insurance c¢
in the Commissioner’s Ccr:.
Building.

aring cn groposed
(3), regarding reasonatis mertality
2cts. The hearin ng i vill be 2t 10:00 a.m.
snicz Acem (3313), Internal Revenue

PERSCNS TO CONTACT

Unless ctherwisa irdiaizd, the perscens to contact fer fur-
ther information regarding iha hearings lisled are:

Internal Revenue Service: Rcbest Eover or nnge!a
Wilburn, Technical Sscicn, Legisiation and Reczuiations
Division, [nternal Revenue Senvice, Washinglon, OC 25224,
Telephone: (202} 858-3823.

MEETINGS AND SEMINARS

Monday, September 16

E'nployea Eerems—Wasmngtcn The Washincten Emcioyee
Benelits Forum is soensering & lu‘C‘::n mezing. “An Upcate on
Mazzrs Befors the DOL.” Contact: Washingicn Emcioyee Eeneiits
Ferum, ¢/o Panisrsen, Belknap, Wetk & .viar. 30 Reckefeller Plaza,
New York, NY 12712, Telegncne: (8C0) 385-1733.

Thursday, September 19

Enrolted Agents Exam Training—Alexancria. Va. The Accoun-
tants Scciety ¢f Virginia will soenser 2 hree-ce paraticn course
fer the enrclled ‘:='1ts exam. Centecn Acceuriants Scciety ¢f Vir-
giria. c/o Merszin & Ccm:any. 4115 Arnzncal ﬁd.. Suite 103,
Arnancale. VA Z2C03-23C00. Talsonens: (703 2

Nondiscrimination Rules—Varicus Lecatiens. The American
Zar Asscciaicn will offer 2 cu.'-"c’ r satzlitz szminar cn "Saction
L07iai4): Tex-Qualified Cefzrrag-Compsnsalicn Flans.” The pro-
gram will te Trozdeast live in 83 loczdens. Cantzct ABA—Division
for Frofessicral Zducaiicn. Cest.
Chicage. IL £C3811-33314, Teigchena: (312 &

Retirement Plans—Boston. Trna Nsw E.”/':a:c

fits Council (NE=3C) is cnr*g 3 i 7
P,an Issues—"rzasury, Intzrmal R

I

1438

=AALN, 321 Fairbanss Court,

of Labor Perspectives.” Conizct: L:rdc Viens, NEZ2C, <45 William
St., Suite 225, Wellesley, MA G2181. Telephena: (617) 229-1767.

Sunday, September 22

Property Taxation—Cambridge, Mass. Tre Lincein Institute of
Land Policy will heid an inizmaticnal cenierence on “Preperty Taxa-
tion and Its Interacticn with Lznd Pelicy” September 22-22. Contact:
Mrs. Ann Long, Regisirar, Lincoln Ins titute of Land Policy, 26
Trowbridge St., Cambricge. MA 02138. Telephone: (617} €61-3016.

Monday, September 23
Corporate Accounting—Boston. Executive Entzrprises will

sponsor the 13th Annuai 2T Accouniing Insiitute, a two-day cen-
ference covering ‘he laiss: 2zcounting trends and their impactonthe
fu'ue of ceroer o

st 21st Streer,
8.:33
Welfare Plan Admmls.ratlon—Chxcago Charies 2. Spencar &
Asscciates will ciier a myc-cay zfit Administrat Ccm;:liance
Conference”™ addressing isst that affect w ¢ plan ad-
ministrators. Centact: C: ,..eﬂC:f & Asss =s 2 0 S.

Wacker Drive. Suijte 8C0, Cnica
923-7900.

TAX NOTES, September 16, 1991




EXHIBIT 5



ATTENDANCE LIST

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.lB(j)
Attribution of Income from the Business of Print Media
Washington, D.C.

March 28, 1991

NAME REPRESENTING ADDRESS
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Headquarters Office:
444 North Capitol Street, N.W. New York Audit Office: Chicago Audit Office: Houston Audit Office:
Suite 408 25 W. 43rd Street, Suite 212 221 N. LaSalle Street, Suile 1806 15835 Park Ten Place, Suite 104
Washington, D.C. 20001 New York, NY 10036 Chlcago, IL 80601 Houston, TX 77084
Telephone (202) 624-8692 Telephone (212) 575-1820

Telephone (312) 283-3232 Telephone (713) 492-2260
Fax (202) 624-8819 Fax (212) 768-3880 Fax (312) 263-3441 Fax (713) 492-0335



ATTENDANCE LIST

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(j)

Attribution of Income from the Business of Print Media

Washington, D.C.

March 28, 1991
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ATTENDANCE LIST

MULTISTATE TAX COMMISSION HEARING ON PROPOSED REG.IV.18(j)

Attribution of Income from the Business of Print Media

Los Angeles, CA.

May 7, 1991
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Richard Gair
Vicki H. Sapp

Gail L. Allaman
Christina Aleksiewicz
Patricia Mulligan
Audrey Delphendahl
Michael Liddick

Howard Witt
Louis J. Boyd

James M. Goldberg
Alvan L. Bobrow
Martin A. Jaffe

C. Stephen Backstrom
Jennifer Taub
Robert T. Bauter, Jr.
Gary Meier

Preston B. Barnett
Katherine D. Morris

Richard J. Hiegel, Esq.
Paul H. Thompson

Carl Pock

Christopher W. Baldwin
Dan R. Kalp

Joseph C. DePiano
Gairy Pelle

Cathy Leeson

A. H. BELO CORPORATION

AFFILIATED PUBLICATIONS, INC.
ALLBRITTON COMMUNICATIONS COMPANY
AMERICAN TELEVISION & COMMUNICATIONS
INC.

INC.

INC.
INC.

BERTELSMANN,
BERTELSMANN,
BERTELSMANN,
BERTELSMANN,

CABLEVISION INDUSTRIES CORP.
CABLEVISION INDUSTRIES CORP.

CAPITAL CITIES/ABC, INC.

CBS INC.

THE CHRONICLE PUBLISHING COMPANY
COMCAST CORPORATION

CONTINENTAL CABLEVISION

THE COPLEY PRESS, INC.
COWLES MEDIA COMPANY

COX ENTERPRISES, INC.
COX ENTERPRISES, Inc.

CRAVATH, SWAINE & MOORE
FOX, INC.

FREEDOM NEWSPAPERS, INC.
GANNETT CO., INC.

GAYLORD BROADCASTING COMPANY
GREATER MEDIA, INC.

GRUNER & JAHR USA GROUP, INC.

H & C COMMUNICATIONS, INC.
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Joseph E. Sampson
Randel N. Stair
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(ALPHABETICAL BY COMPANY)

HOUSTON INDUSTRIES, INCORPORATED
HOUSTON INDUSTRIES, INCORPORATED

JOURNAL REGISTER COMPANY

KING BROADCASTING COMPANY
KING BROADCASTING COMPANY

KNAPP COMMUNICATIONS CORPORATION

KNIGHT-RIDDER, INC.
KNIGHT-RIDDER, INC.

KPMG PEAT MARWICK

LEE ENTERPRISES, INCORPORATED
LIN BROADCASTING CORPORATION
McGRAW-HILL, INC.

MEDIA GENERAL, INC.

MEDIA NEWS GROUP, INC.

MEREDITH CORPORATION
MEREDITH CORPORATION

MULTIMEDIA, INC.
MULTISTATE TAX COMMISSION
NATIONAL BROADCASTING COMPANY,

NATIONWIDE INSURANCE COS.
NATIONWIDE INSURANCE COS.

NEWSAMERICA PUBLISHING, INC.
NEWS-PRESS & GAZETTE COMPANY
THE NEW YORK TIMES COMPANY
THE NEW YORK TIMES COMPANY
THE NEW YORK TIMES COMPANY

NEWSWEEK, INC.
PARK COMMUNICATIONS, INC.

INC.
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Paul Scherer
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Edward R. Koch
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Thomas P. Wharton
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Thomas Storms
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Robert B. Stafford
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Eugene F. Farro
Peggy M. Harold
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Theodore Novak
Gary Stamatkin
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Norman Stephens

Charles A. Trost, Esq.

John V. Berna

Helen Blackwood
Anthony Ippolito
Satoru Matsumoto

James W. Keller
Anthony C. Lyddane

(ALPHABETICAL BY COMPANY)

PAUL SCHERER & COMPANY (NEWHOUSE)
PAUL SCHERER & COMPANY (NEWHOUSE)
PAUL SCHERER & COMPANY (NEWHOUSE)
PAUL SCHERER & COMPANY (NEWHOUSE)
PAUL SCHERER & COMPANY (NEWHOUSE)

PEARSON INC.

PLAYBOY ENTERPRISES, INC.

RODALE PRESS, INC.

SCRIPPS-HOWARD

SCRIPPS-HOWARD

SCRIPPS-HOWARD

STORER COMMUNICATIONS, INC.
SUMMIT COMMUNICATIONS GROUP, INC.

SUSQUEHANNA PFALTZGRAFF CO.
SUSQUEHANNA PFALTZGRAFF CO.

TELE-COMMUNICATIONS, INC.

THE THOMSON CORPORATION

TIME
TIME
TIME
TIME
TIME
TIME

WARNER
WARNER
WARNER
WARNER
WARNER
WARNER

INC.
INC.
INC.
INC.
INC.
INC.

THE TIMES MIRROR COMPANY

TRIBUNE COMPANY
TRIBUNE COMPANY

TURNER BROADCASTING SYSTEM, INC.

UNITED ARTISTS ENTERTAINMENT CO.

WALLER LANSDEN DORTCH & DAVIS
VIACOM INTERNATIONAL INC.
VIACOM INTERNATIONAL INC.
VIACOM INTERNATIONAL INC.
VIACOM INTERNATIONAL INC.

THE WASHINGTON POST COMPANY
THE WASHINGTON POST COMPANY
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1/29/00

SUPPLEMENTAL REPORT OF HEZARING OFFICER
PZGARDING PROPOSED ADOPTION OF
MULTISTATE TAX COMMISSION REGULATION IV.18. (h)
(Television and Radio Broadcasting) :

This Supplezental Report 1is submitted pursuant to the
resolution of the Multistate Tax Commission's Executive Comnittee
dated July 27, 1¢89. (Exhibit 1.). That resolution delayed until
February 15, 1990 Executive Comnmittee action upon the Report of
Hearing Officer Regarding the Proposed Adoption of Multistate Tax
Comnission Regulation IV.18.(h) (Television and Radio Broadcasting)
dated June 14, 198%. That delay was granted at the request of the
Broadcasting Industry State Tax Coalition ("Coalition") in order
to provide the television broadcasting industry additional time to
provide the further input it wished to the Hearing Officer
regarding the prorosed Regulation IV.18.(h). (Exhibit 2.).

By letter datsd October 11, 1989, the Hearing Officer reminded
the representative of the Coalition that the Kearing Officer would
make himself availeble to meet with industry representatives at any
time to discuss the proposal. (Exhibit 3.). A representative of
the Coalition thereafter confirmed the willingness of the Hearing
Officer to accept further industry submissions and the Executive
Comnittee's request that any further delay in adoption of the
proposed regulation be based upon discussions with the industry

that were productive to developing a revised proposal. (Exhibit
4.).

By letter dated December 29, 1589, a representative of the
Coalition advised the Commission and the Hearing Officer of its
continued opposition to the adoption of the proposed regulation.
(Exhibit 5.). By letter dated January 9, 1990, CBS, Inc. submitted
its objections to certain provisions contained in the proposed
regulation. In addition, CBS, Inc. suggested an alternative
regulatory proposzl. (Exhibit 6.).

The broadcasting industry failed to use the time provided for
by the Executive Committee to engage in a constructive dialogue
regarding the proposed Regulation. Instead, it again waited until
the very last moment to provide its objections or suggestions.
Because of the minimal amount of time made available to consider
and react to the submissions just received from the broadcasting
industry representatives, the Hearing Officer has not had the
opportunity to fully contemplate, research or prepare a complete
analysis of the matter. Notwithstanding that circumstance, the
Hearing Officer does not wish to add further delay to these
protracted proceedings. Therefore, the Supplemental Report below
attempts to address the more substantive issues raised by the
broadcasting industry .-representatives. Sheoculd the Executive
Committee or the Commission desire that the Hearing Officer hear
the matter further for the purpose of making a more detailed and

studied Supplemental Report, the Hearing Officer stands ready to
do so.



Broadcasting Industry Submissions and Hearing
Officer Conclusions.

Mcst of the points submitted by industry representatives in
their letters of December 29, 1989 (Exhibit 4.) and January 9, 1990
(Exhikit 5.) consisted of a reiteration or expansion of matters
already submitted during the hearing process. To the extent that
the following Supplemental Report ignores certain arguments raised
by the industry, the Hearing Officer relies upon his June 14, 1989
Report 1in those regards. Below are some of the industry
submissions that the Hearing Officer summarily responds to at this
time, but will further supplement this Report if time permits.

1. First Amendment to the United States Constitution.

The industry suggests that its members are being
discriminated against by being singled out under the proposed
regulation and denied their right to be treated equally with

other providers of information protected under the First
Anendment.

Hearing Officer's Conclusion: Unless the states can show
that a compelling state interest exists to apply a
differential and more burdenscme tax treatment to one of a
group of providers of First Amendment protected information,
the selected class may reasonably argue that its First
2mendment rights are affected. See, Texas Monthlyv, Inc. v.
Bullock, 109 S.Ct. 890 (1989); Arkansas Writers' Proiect, Inc.
v. Ragland, 107 S.Ct. 1722 (1987); Minneapolis Star & Tribune
Companv_v. Minnesota Commissioner of Revenue, 460 U.S. 575
(1983); Dow Jones & Company, Inc. v. State of Oklahoma [cite
to be provided] (1989); and McGraw Hill, Inc. v. State Tax
Commission, (cite to be provided] (N.Y. App. Div. 1989).

The Hearing Officer does not make any definitive
ccenclusicns whether the states can make the showing required;
or even whether such an argument will ultimately be
successful. The only conclusion in this regard that can be
reached with any degree of security is that the foregoing
cases are cause for the states to study the issue fully before
finally proceeding to adopt the proposed regulation without
also addressing the need for the adoption of a similar
allocaticn and apportionment method to other providers of
First Amendment protected advertising.

2. Multiple Taxation.

The industry argues that it will be subject to multiple
taxation by states applying the traditional attribution
approaches to the property, payroll and receipts factor at the
same time other states apply the methodology under the
proposed regulation.



Hearinag Officer's Conclusion: One of the lessons that is
learned from the United States Supreme Court decision in
Container Corporation of America v. Franchise Tax Board, 463
U.S. 159 (1983) 1is that an apportionment formula must be
internally and externally consistent in order to meet the

Commerce Clause reguirements of the United States
Constitution.

The internal consistency test is met by the proposed
Regulation because if all states were to adopt it, the
apportionment methodology would not result in more than all
of taxpayer's business income being subject to taxation. The
external consistency test 1is met because the proposed
Regulation provides a set of apportionment factors that
actually reflect "a reasonable sense of how income 1is
generated" by the broadcaster. The Hearing Officer therefore

concludes that the proposed Regulation does not violate the
Commerce Clause in this regard.

3. Unconstitutional Selective Tax on Interstate
Comnmerce.

The industry argues that because New York and California
has chosen not to tax to the fullest extent the income of
broadcasters that other states that exploit California and New
York's position are acting in an unconstitutional manner in
violation of the Commerce Clause and the ruling in New Enerav
Company of Indiana v. Limbach, 108 S. Ct. 1803 (1988).

Hearing Officer's Conclusion: In the New Energy case, the
Supreme Court declared invalid as discriminatory under the
Commerce Clause an Ohio statute that on its face deprived
certain tax benefits to products simply because they were
produced in certain other states. The products discriminated
against were thus placed at a substantial commercial
disadvantage in Ohio.

The proposed Regulation <clearly is not of the
protectionist nature found discriminatory and invalid under
New Enerav. The broadcasting industry has traditionally
escaped full taxation of its advertising income because the
states of California and New York recognized that other
states, i.e., the states into which the advertising messages
are delivered, were entitled to participate in the taxation
of that income. See, Exhibits 6.a. and 8.c. to the Report of
Hearing Officer dated June 14, 198%9. The It 1is certainly
understandable that the broadcasting industry opposes an
approach that may require it to pay tax on income that has
never been subjected to tax. But, the Commerce Clause is not
violated in doing so.




4. Contrary to UDITPA's Statutory Policy.

The industry suggests that the use of a audience factor
to attribute film or video tape property located outside the
state to the state's numerator in inconsistent with basic
UDITPA policy. .

Hearing Officer's Conclusion: It should now be beyond
debate, but bears repeating here, that UDITPA was developed
in 1957 to deal with the apportionment of income earned
through mercantile and manufacturing activities. Section 17.
of UDITPA, allocating sales other than sales of tangible
personal property, contains no commentary that could provide
guidance in this matter. However, the commentary to Section
18. of UDITPA provides some insight as to the appropriate path
to be followed should the allocation or apportionment
provisions contained in other provisions of UDITPA, including
Section 17., not result in a fair representation of the
taxpayer's business activity in the state.

Section 18. of UDITPA was clearly intended to provide an
escape hatch for states and taxpayers alike in the event that
the other statutory allocation and apportionment rules did

not fairly fit. The Comment to Section 18. provides, in part,
that -

* * * * *

Section 18 is intended as a broad authority, within
the principle of apportioning business income fairly
among the states which have contact with the income, to
the tax administrator to vary the apportionment formula
and to vary the system of allocation where the provisions
of the Act do not fairly represent the extent of the
taxpayer's business activity in the state. The phrases
in section 18(d) do not foreclose the use of one method
for some business activity and a different method for a
different business activity. Neither does the phrase
"method" limit the administrator to substituting factors
in the formula. The phrase means anv other method of
fairly reoresenting the extent of the taxpaver's business
activity in the state.

The Hearing Officer concludes that one of the primary
business activities that generate advertising income for the
broadcasting industry 1is necessarily the delivery of its
programming into the states for viewing or hearing by the in-
state audience. Without the such delivery of programming,
inclusive of commercial messages, to potential customers of
their advertisers, the broadcasters will not earn advertising
revenue.

The application of .Section 17. to broadcasting activity
would attribute all of the advertising revenue generated to
the place from which the broadcasting signals are sent and



will attribute none to the state into which the signal is
sent. The Hearing Officer concludes that

5. New Nexus Standard being Applied.

The most recent submission by CBS Inc. suggests that the
proposed Regulation is based upon a new concept for

establishing nexus over an interstate taxpayer. (See page 5.
of Ex. 6.).

Hearing Officer's Conclusion: The proposed Regulation
does not attempt to define or in any manner expand or limit
the state's jurisdictional reach or nexus. It is assumed that
the state inposing the proposed Regulation will have
sufficient nexus to do so consistent with the United States
Constitution and intends to apply its taxing jurisdiction to
the fullest extent permissible under the Constitution.

The Constitutional standards may be satisfied by a number
of different ways 1in which the broadcaster or its
representative manifest their presence within the taxing
state. For example and not by way of 1limitation, the
broadcaster may own, lease, or license the use of property in
the state; or it may maintain or send employees or independent
contractors into the state; or it may maintain such continuing
relationships with its affiliates that will satisfy
Constitutional nexus standards. In any event, it is not the
intention of the Hearing Officer to include in the proposed
Regulation any recommendation regarding nexus, either to
define it, expand it or limit it in any manner. It is merely
presumed that the state will have sufficient nexus before the
Regulation is applied.
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Alullistale Tax Commession

August 7, 1990

Mr. John James, Chairman
Multistate Tax Commission

c/o Minnesota Department of Revenue
10 River Park Plaza
" St. Paul, MN 55146-7100

Re: Second Supplemental Report - Broadcasting Regulation

Dear Chairman James:

I am enclosing a copy of the "Second Supplemental Report of
Hearing Officer Regarding Proposed Adoption of Multistate Tax
Commission Regulation Iv.18. (h) (Television and Radio
Broadcasting). A copy of the Report has also been sent to all
nmembers of the Multistate Tax Commission, as well as to Tax
rdministrators of non-member states.

Because the Executive Committee requested that I provide it
with alternative regulations, it is advisable to provide here a
brief summary of what the Report contains. The Report Part II.A)
contains a listing of the issues that have already been addressed
by the Hearing Officer in some fashion in the previous two reports.
Part II.B responds to the most recent submissions received from the
broadcasting industry representatives and presents the Hearing
Officer's conclusions and recommendations with respect to those
issues. Those conclusions or recommendations are as follows:

e The states possess the authority under the Multistate
Compact to adopt, without additional statutory support
regulations modifying the receipts and property factors as
applied to the broadcasting industry.

2 If the property factor is to include attribution of
television or radio programming to the numerators of the
viewing-states' property factors, it should not contain any
content-sensitive criteria. Therefore, programming of a news
or topical nature, live sporting events and the like should be
included in the programming property that is apportioned.
This recommendation: is based upon First Amendment

considerations.
< Film and radio programming need not be physically located
in order to be "used" there and reasonably apportioned to that
state.
Headcuariens C*ice:
444 Nonh Caziol Street, N.W. New York Augit Ctice: Chicago Audrt Ctfice: Houston Audit Oftice:
Sutte 429 25 W. 43rd Sireet, Suite 212 221 N. LaSalle Sireet, Suite 1906 15835 Parx Ten Place, Suite 102
Wasningicn, D.C. 200C1 New Yorx, NY 10036

Chicago, IL 60601 Houston, TX 77¢84

Teiepncne '2C2) 624-8699 Telephone (212) 575-1820 Telephone (312) 253-3232 Teiephone (713) 492-2260



4. If the programming property is not to be attributed to
the state of the audience or based upon some other
apportionment method, a reasonable approach may be to throw-
out such property from the factors altogether. This
alternative would appear to be appropriate, at least on an
interim basis (three to five year) should the industry members
wish to study the matter more fully with the Commission before
the adoption of a more permanent solution.

5 The payroll factor has been modified to follow the more
traditional way of attributing payroll under Sections 13 and
14 of the Compact, so that talent payroll will not be assigned
purely on the basis of place of performance.

6. The Hearing Officer has rejected the suggestion that
apportionment of receipts be limited even when the state
demonstrates satisfaction of the nexus requirement under the
United States Constitution.

T'n Each of the regulation alternatives extend its coverage
to all broadcasters who derive income from broadcasting in
interstate commerce. Therefore, independent stations whose
signal crosses state borders will fall under the apportionment
requirements of the regulation. This recommendation is also
based upon First Amendment considerations.

8. The Hearing Officer recommends against adoption of either
CBS Inc.'s statutory proposal (Exhibit 1 to the Second
Supplemental Report) and the proposal of the Broadcasting
Industry State Tax Coalition. (Exhibit 2 to the Report). Both
proposals limit the states ability to effectively tax the
income producing activities that are occurring in the state of
the viewing or listening audience. Should the member states
wish to consider either of these proposals further, they
should refer to Oregon's House Bill 2226 to the Report as
Exhibit la; to the mark-up regulation attached to Exhibit 2;
and to the Hearing Officer's modified version of that mark-up
found in Exhibit 5 to the Report.

9. The film and radio programming properties should be
attributed to the states by either the "audience" or "hours of
programming" factors reflected in Exhibits 3 and 4. 1f,
however, the Commission were to seek an interim solution for
the purpose of arriving at a permanent resolution with
additional input from the broadcasting industry, the member
states could apply a "throw-out" methodology regarding .such
property. Exhibit 6 presents that alternative.

10. Lastly, if the Commission acts to adopt any one of the
alternatives, the Commission should consider the print media
for similar apportionment treatment to the extent the income
producing activities of that media can be addressed in a
manner similar to the electronic. This recommendation is also
based upon First Amendment considerations. Even though the



cc:

United States Supreme Court has yet to require similar state
tax treatment to the different types of medium that deliver
First Amendment protected speech, the states should address

the taxation of all deliverers of protected speech with the
First Amendment clearly in mind.

Sincerely yours,

Alan H. Friedman
Hearing Officer

All Tax Administrators



ANlellistale Tax Commession
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SECOND SUPPLEMENTAL REPORT OF HEARING OFFICER
REGARDING PROPOSED ADOPTION OF
MULTISTATE TAX COMMISSION REGULATION IV.18. (h)
(Television and Radio Broadcasting)

I. BACKGROUND TO SECOND SUPPLEMENTAL REPORT.

This Second Supplemental Hearing Officer's Report is submitted
pursuant to the request of the Executive Committee of the
Multistate Tax Commission made at its May 10, 1990 quarterly
meeting. At that meeting, the Executive Committee was addressed by
Charles Bayly on behalf of CBS Inc. and by Robert Matson, Ernst and
Young, and Fred Ferguson, Price Waterhouse, on behalf of the
Broadcasting Industry State Tax Coalition (hereafter "Coalition"),
two members of which are Capital Cities/ABC, Inc. and National
Broadcasting Company, Inc. CBS Iric. presented an additional
written submission by letter dated April 12, 1990 and the Coalition
submitted its letter dated April 16, 1990 (Exhibits 1. and 2.
respectively). The positions more recently taken by these industry
representatives that have not been earlier addressed by the Hearing
Officer will be presented and discussed below in Section II.B.

II. ISSUES FOR DISCUSSION AND HEARING OFFICER'S CONCLUSIONS.

A, Issues Earlier Addressed by the Hearing Officer.

The Hearing Officer's two previous Reports of June 14, 1989
and January 20, 1990 addressed the following issues raised by
industry representatives regarding the adoption of the proposed

regulations:
1. Whether the regulation should be applied retroactivity';
2. The propriety of apportioning receipts by use of an

audience factor:

1. Another state court has recently required the state to
first adopt a regulation before an audience factor could be applied

to a television network's receipts. See, CBS Inc. v. Comptroller of
the Treasury, No. 136 (Md. Ct. App. June 25, 1990).

Heaocuare’'s Ctice:
443 Ne~= Caziol Street, NNW New York Audit C¥ice: Chicago Audit Ctice: Houston Audit Ctlice:
Suite 425 25 W, 43rd Sireet, Suite 212 221 N, LaSa.le Stree!, Suite 19C6 15835 Park Ten Place, Suite 1C4
Wasrirgior, ©.C. 20C01 New Yorx, NY 10C36 Chicago, IL 60651 Houston, TX 77084

Teiezrc-e ;202! 624-3699 Teiepnone (212) 575-1820 Telephone (312) 253-3232 Telephone (712) 492-2260



3 The inclusion of compensation paid to non-employee talent
for purposes of the payroll factor;

4. The apportionment of films in the property factor;

53 The throw-out of "outer-jurisdictional" property from the
property factor;

6. Discrimination and First Amendment issues?;

7 Selective taxation and Commerce Clause issues;

8. Whether the ﬁroposal was contrary to UDITPA'S statutory

policies; and

9 Whether the proposal was intended to establish a new
nexus standard to the broadcasting industry.

Industry representatives have suggested that the Commission
not adopt the pending regulations until, among other things, the
Commission has " (1) responded to the enclosed proposal and the
previous submission regarding the constitutional and other
substantive issues ...". See Exhibit 2, p.2. Under Article VII. of
the Multistate Tax Compact and the Bylaws of the Commission, the
process for considering and adopting regulations requires that the
Commission make its regulatory process open and accessible to the
public before it makes any determination of what, if any, course of
action it wishes to recommend to the states. The Commission has
fully complied with the requirements of Article VII. by holding its
public hearing, as well as by permitting representatives of the

broadcast industry to meet with its Uniformity and Executive
Committees on the matter.

In order to make its recommendations to its member states, the
Commission must rely principally upon its Uniformity and Executive

P Since the submission of the Supplemental Report of

Hearing Officer dated January 20, 1990, at least four additional
cases have been decided by state Supreme Courts finding state
taxation of members of the print and electronic media to violate
the First Amendment. See, Newsweek, Inc. Vv. Commissioner of
Revenue, S/C No. 88-54-I (Tenn. March 5, 1990) and Southern Living,
et al. v. Commissioner of Revenue, S/C No. 88-53-I (Tenn. March 5,
1990) - imposition of sales tax on magazines, while exempting
newspapers, held to violate First Amendment guarantees; Oklahoma
Broadcasters Association v. Oklahoma Tax Commission, 789 P.2d 1312
(Okl. 1990) - sales tax on advertising by television and radio, but
not by newspapers and magazines held violative of First Amendment;
and Medlock v. Pledger, 785 P.2d 202 (Ark. 1990) - sales tax on
cable television service but not on direct satellite broadcasters
viclates First Amendment. But see, Medlock, in which the Court
suggests that it is impossible to apply a tax treatment having the
same effect to both broadcast and cable television. Id. at p. 204.
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Committee efforts to develop any proposal. Additionally, the
Commission must necessarily rely upon its Hearing Officers to
inform it of the public input and to provide recommendations they
determine appropriate. It is primarily through the public hearing
process that the Commission becomes more fully apprised of the
issues raised. If industry input is either minimal or 1late in
coming, the hearing process does not work at its optimum; and the

eritire tax community suffers somewhat from that 1lack of
intellectual nutrition.

To the extent practical, this Hearing Officer has addressed
each issue raised by the industry that the Hearing Officer
determined significant -enough to discuss.® This Second Supplemental
Report addresses those few remaining issues of significance and

describes the various positions now developed by industry
representatives.

B. Discussion of Additional Issues Raised by Industry
Representatives and Specific Conclusions of the
Hearing Officer.

It goes without much discussion that the industry
representatives heard from were not fully supportive of the
proposed apportionment regulation. A variety of legal and policy
arguments against changing the status quo have been presented. The
industry membership, in part represented by CBS Inc. and in part by
the Coalition, is, to a significant degree, in agreement with one
another with regard to the arguments that are raised against
adoption of the proposal.

CBS Inc. recognizes that an apportionment of receipts based
upon some type of an audience factor would seem appropriate, but
insists that it must be accomplished by a legislative or rule-
making process that also satisfies concerns under the First
Amendment to the United States Constitution. The Coalition's draft

. Reference is made to the Report of Hearing Officer and

the Supplemental Report of Hearing Officer Regarding Proposed
Adoption of Multistate Tax Commission Regulation 1IV.18.(h)
(Television and Radio Broadcasting), dated June 14, 1989 and
January 20, 1990, respectively, for the background of this proposed
regulation and the process that has preceded this Report.

Additionally, no representative of the cable television
broadcasting industry has made an appearance, either by oral or
written submission, in these proceedings. Therefore, the Hearing
Officer has had limited input regarding the effects of the proposal
on that industry and must assume that the proposal adequately
addresses the concerns of the cable industry.



language includes this concept as well. In addition, CBS Inc., as
does the Coalition, strongly opposes any change to the property
factor that spreads the film property in any manner. CBS Inc.
suggests that such a change can only be accomplished through
legislative action and cannot be done by regulation. See Exhibits
1 and 2 to this Second Supplemental Report.

In response to the Executive Committee's request that the
industry provide constructive criticism of the pending proposal,
CBS Inc. and the Coalition each provided different draft
alternatives. The following discussion highlights the major points
of those proposals and offers conclusions by the Hearing Officer
with respect to those alternatives.

1. CBS Inc.

By its submissions of January 9 and April 12, 19950
(Exhibit 1 to this Second Supplemental Report and Exhibit
6 to the Supplemental Report), CBS Inc. prefers, for a
variety of reasons, that the Commission adopt a more
limited approach to the apportionment changes provided in
the proposed regulation. CBS Inc. suggests that the
Commission follow the approach statutorily adopted by
Oregon in its last legislative session. See House Bill
2226 attached as Exhibit 1la to this Second Supplemental
Report.

Hearing Officer's Conclusions: The Oregon statutory
approach applies an audience factor to apportion only the
gross receipts from interstate ©broadcasting by both
independent and network broadcasters. In the opinion of the
Hearing Officer this method of apportioning a broadcaster's

receipts is fair and appropriate; but it is limited solely to
the receipts factor.

The Oregon statute delegates to the Department of Revenue
the authority to adopt limited regulations in furtherance of
the statute. Therefore, it would appear that the Department,
even if it desired to do so, could not adopt any regulation to
alter the property or payroll provisions. CBS Inc. would
suggest that should a state wish to alter either the payroll
or the property factor apportionment provisions, the state
should do so by further statutory amendments to UDITPA that

would apply in a nondiscriminatory fashion to all service
providers.

For reasons stated in prior Hearing Officer reports, as
well as those found in paragraph II.B.2.a.3) of this report,
the Hearing Officer has concluded that attribution to one or
two states of the entire value of program property that is
sent into, broadcast from, and actually '"used" in all states
for the purpose of delivering commercial messages ignores
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economic reality and unfairly reflects the in-state business
activities conducted by the broadcaster. It is just such
.circumstances that the drafters of UDITPA §18 intended that
warranted addressing through either ad hoc adjustments to the
apportionment formula of specific businesses or regulatory
change to the traditional apportionment methodology.

The legislatures of the M.T.C. member states, as well as
of those that have adopted UDITPA, anticipated and intended
that Section 18 should be used as a basis of modification of
the traditional apportionment methods. When "the allocation
and apportionment provisions of this Article [Article IV.] do
not fairly represent the extent of the taxpayer's business
activity in this State ...", UDITPA's §18 permits a reasonable
modification to the standard formula.

The states' rule-making proceedings that are contemplated
to follow these proceedings flow directly from the original
legislative intent contemplated under UDITPA. Even though
there 1is nothing that prevents a Tax Administrator from
developing modifications to the traditional apportionment
formula through the 1legislative process, no additional
statutory enactments are required by law to carry out, through
the regulatory process, the directions that the Tax

Administrators have already been provided by their respective
legislatures.

All of the attached regulatory proposals are intended to
uniformly guide the states in the apportionment of the income
of broadcasters. It is the Hearing Officer's conclusion that
uniformity in this matter is more apt to result from the
regulatory process that follows these proceedings than would
result from each state legislature adopting its own statutory
version of an apportionment formula. The Hearing Officer
interprets the submissions by CBS 1Inc. as providing
substantive support with regard to the audience factor
attribution of receipts. However, CBS 1Inc.'s statutory
proposal falls short of permitting the states to address, by
regulation, the property factor treatment appropriate to these

circumstances, as well as other matters requiring special
treatment.

2. Coalition.
Assuming that the Commission were to adopt regulations in

this area, the Coalition would suggest an approach that
differed from the current proposal as to the following

material matters:



a. Property Factor

1) Coalition: The property factor should not
include news or sporting events. See, for example, the
deleted language in paragraph (4) (ii)B.3. of Exhibit 3a.

Hearing Officer's Conclusions: The inclusion of news and
sporting events in the property factor logically results from
a fair reading of the current state of the law regarding the
First Amendment. The states would run serious risks of tax
schemes being held invalid should they wish to pick and choose
(include or exclude), as a measure for taxation, any program
or type of program based upon its content. Any content
sensitive criteria for the purpose of taxation is always
suspect, if not invalid under the First Amendment.

Thus, the Hearing Officer concludes that all programming,
whatever its nature, should be treated similarly for taxation
purposes. If film and radio programming are included in the
property factor for any purpose, programming of all types
transmitted should be used with no exceptions. €,
Minneapolis Star & Tribune Co. v. Minnesota Comm'r of Revenue,
460 U.S. 575 (1983). When a tax is applied to a business that
is entitled to First Amendment protection, that tax, to have
a reasonable chance of being upheld, has to be a general tax
and not permit censorship. Cf., Jimmy Swaggart Ministries v.
Board of FEqualization, __ U.S. ___, No. 88-1374 (Jan. 17,
1990); Minneapolis Star & Tribune Co., supra; and Medlock V.
Pledger, 785 S.W.2d 202 (Ark. 1990). While the corporate
income tax is a general tax, peculiarly drafted apportionment
provisions that are content based may run afoul of the First
Amendment prohibitions as well.

2) Coalition: The inclusion of license or royalty
fees received by the taxpayer from others who manufacture
for sale or rental video cassettes of taxpayer's films
should be capped at an amount no greater than the cost to
make the reproductions. See Exhibit 2, paragraph
(4) (ii)B.5. and the deleted language contained. in
paragraph (4) (ii)B.4. of Exhibit 3a.

Hearing Officer's Conclusions: The Hearing Officer has
not been presented with any material information regarding
this aspect of the property factor. In the interest of
reducing the complexity of the proposed regulations and their
potential for administrative burden, the Hearing Officer has
concluded that the traditional valuation rules under M.T.C.
Allocation and Apportionment Regulations IV.10.-12. should
apply.

3) Coalition: In order to apportion any type of
tangible personal property, including film and radio
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programming, the property must have been physically
located and used by the taxpayer in the state. See
Exhibit 2, paragraph (4) (ii)c.1l.

The Coalition would include film or radio property
in the state's numerator only if the original or master
is physically located and used in the state. And it only
then apportion the value of such programming property on
an audience or subscription based ratio or such other
ratio as provided by law. See attachment to Exhibit 2.
A version of the Coalition's proposal in this regard, as

modified by the Hearing Officer, is attached as Exhibit
5.

Hearing Officer's Conclusions: Proposed regulation
alternatives found in paragraph (4) (ii)C.2. of Exhibits 3 and
4 rest upon the language of UDITPA §10 that includes property
in the property factor numerator that is "owned or rented and
used" in the state during the tax year. Even though one
typically associates the concept of "use" with the physical
location of property, there is no doubt in the Hearing
Officer's mind that the film and radio property that is either
seen and heard through a television set or heard over the
radio is "used" in the state in which the televisions or
radios and, thus, the program audiences, are located.

Since the wvast majority of film programming is
transmitted either by. satellite or over the telephone from
either New York or California where the original tape or f£ilm
of the property is located, under the Coalition's suggested
treatment only those two states would be entitled to any
attribution of the underlying program property. Neither New
York, nor California attribute all of the f£film property
physically located in those states to their property factor
numerators, but permit apportionment thereof based upon an
audience factor. See, Cal. F.T.B. Reg. 25137-8(c) (1) (C) (ii)
(Exhibit 6.2 to Report of Hearing Officer of June 14, 1989).

The programming property, along with the commercial
advertisements included therein, is viewed and heard by
audiences all states. It is being used to produce income in

those other states; and "[w]ithout broadcasting [to an
audience] there is no income.... ".*

The particular physical 1location of the programming
medium in New York or in California or elsewhere is of minimal
additional or substantive significance, other than a location

4, See, The Hearst Corporation v. Wisconsin Department of
Revenue, Wisconsin Tax Appeals Commission, Docket No. I-8511 (May
15, 1990).



from which it may be delivered electronically to the states.
The broadcaster's station properties and the other property
needed for such transmissions are appropriately reflected in
numerators of the property factors for the states in which
those properties are located.

The broadcasters deliver the program property to
audiences in the states for entertaining, informing and
selling the goods and services of the advertisers. An
unfairly representative apportionment results it all such
property, whether treated as tangible or intangible, is
attributed to but one or two states when, for all practical
purposes, that property was used in an equivalent fashion and
for the same purposes in all of the states.

The Hearing Officer determines that a restrictive reading
of UDITPA §10 that limits the attribution of the program
property to the state in which it is physically located at the
time of the broadcast is unreasonable. And, the preclusion of
a fair attribution of the programming property to the states
contributing to the broadcaster's total audience does not
fairly represent the extent of a broadcaster's use of the
program property in those states. Since the programming owned
or otherwise  obtained and used by the broadcaster is
ordinarily of such a significant value, a portion thereof
should be attributed to the property factor numerator of all

"of the states in which it is used to generate advertising
income, if such factor is to reasonably represent the extent
of the broadcaster's business activities in those states.

If a fair method of attribution for the programming
property 1is not adopted, then the elimination of the
programming property altogether from the property factor for
all states would provide another alternative. See paragraphs
(4) (1i)B.3. and (4)(ii)Cc.3. of attached Exhibit 6. This
"throw-out" method would work to ensure more fairly that the
property that 1is "used" in all of the states is not
unreasonably attributed to but one or two. Therefore, if the
Commission were not to adopt either of the apportionment
methods proposed in Exhibits 3 or 4, then the method suggested
in Exhibit 6 provides a reasonable alternative.’

5, It should be noted that in Paris Mfg. Co. v. Commonwealth

of Pennsylvania, 486 A.2d 890 (Pa. 1984), the Pennsylvania Supreme
Court reversed an earlier decision upholding the state's use of a
throw-out rule applied to the receipts factor. In Paris, the Court
could not find that the sales factor did not fairly reflect the
extent of the taxpayer's Pennsylvania business activities;
therefore, it invalidated the "throw-out" type of formula
modification. Here, the Hearing Officer concludes that the
programming property is "used" in all of the viewing states. Under
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b. Payroll Factor

Coalition: The Coalition would modify the provision
in the proposed regulation that attributed payroll of
directors, actors, newscasters and other talent to the
state in which their services were performed. Under its
suggestion, all compensation would be apportioned to the
state under the traditional rules for the attribution of
employees' salaries under the Compact and M.T.C.
Reg.IV.13. and 14. See Exhibit 2, paragraph (4) (iii)B.
Hearing Officer's Conclusions: For the sake of

- administrative convenience in attributing payroll, the Hearing
Officer concludes that it would be appropriate for the states
and taxpayers to follow the traditional rules already in place
under M.T.C. Compact IV.13 and 14 as augmented by M.T.C. Reg.
IV.13 and 14. In addition, the Hearing Officer has retained
his recommendation that under the appropriate showing as
stated in paragraph (4)(iii)A.2. of the - alternative
regulations, amounts paid to non-employees may also be
included in the ©payroll factor under circumstances
demonstrating that such non-employee compensation represents
a substantial portion of all compensation paid.

C. Sales Factor

1) Coalition: The Coalition would include receipts
in a state's sales factor numerator under the following
circumstances: (i) when the taxpayer maintained an office
or other fixed place of business in a state; and (ii)
when, even though the taxpayer did not have an office or
a fixed place of business in the state, the state
otherwise had Jjurisdiction under state statute or
decisional case law to impose a net income tax upon the
taxpayer. The Coalition proposes that if a state in
which the taxpayer does not have an office or other place
of business has jurisdiction to tax on some other basis,
that the state apportion to its sales factor numerator
only gross receipts from the sale or rental of cassettes;
and receipts derived from network or station broadcasting
of live or delayed coverage entertainment or sporting
events that occur within the state. See Exhibit 2,
paragraph (4) (iv)B.2.

these unigque circumstances, the states should be permitted to
either (1) to attribute a reasonable portion of such property to
their property factor numerators; or (2) to minimize (but not
altogether prevent) the potential for duplicative weight being
attributed to such property by conflicts that may arise between the
state of physical location and the state of viewing audience by
employing a "throw-out" rule.



Hearing Officer's Conclusions: The current proposal
assumes that nexus is found by some physical or other nexus
contacts that are constitutionally sufficient. It therefore
assumes that the state may apply its apportionment scheme to
the broadcaster's net income to the fullest extent permitted
by the state and federal constitutions.

The proposed regulation does not articulate any nexus
standard or limit the circumstances within which the state can
constitutionally apply its jurisdictional reach. Such reach
will be dependent upon the facts and circumstances of a
particular broadcaster's connections with a state when viewed

against constitutional requirements of the Due Process
Commerce Clauses.

The language proposed by the Coalition (section
(4) (iv.)B.1. and 2.) would inject nexus or jurisdictional
language when none is needed. In addition, the proposed
language contained in paragraph (4)(iv.)B.2. of Exhibit 5
would limit the right of the states to include all gross
receipts arising from the business activities of the
broadcaster in the state, even 1if the state had the
appropriate jurisdiction to do so. Such a limitation is
unwarranted under the circumstances and, therefore, the
Eearing Officer concludes that the limiting language propcsed
by the Coalition should not be included.

2) Coalition: The Coalition would apportion gross
receipts on the ratio that in-state viewing audience
bears to the viewing audience everywhere, meaning world-
wide. See Exhibit 2, paragraph (4) (iv)B.1l.a.

Hearing Officer's Conclusions: Each of the attached
alternatives attempt to eliminate from the receipts that are
to be attributed to a state, those receipts derived from
troadcasts to audiences in A foreign countries which have
jurisdiction to tax the broadcaster. The suggested method is
designed so as not to include those receipts that are
attributable to such broadcasting activities conducted in
foreign countries; and the method appears to be a less
administratively burdensome method than that proposed by the
Coalitien. Therefore, the Hearing Officer concludes that
proposed paragraph (4) (iv.)B.4. be used in lieu of a factor
dependent upon identifying and quantifying those audienceés
that may have viewed a broadcaster's program in other parts of
the world.

Cs Exzansion of Proposal to Include Broadcasters in Addition
toc Network Broadcasters.

10



The First Amendment issue that has been discussed above and in
the other reports of the Hearing Officer applies with equal force
to any distinction that is made between apportioning the income of
network broadcasters in a substantially different manner than that
which is applied to independent broadcasters that broadcast into
more than one state. It should be noted that Oregon's statutory
approach (Exhibit 1a) recognizes this issue and solves it by
applying its apportionment methodology with equal force to all

interstate broadcasters, whether operating as a network or as an
independent station.

In order not to propose a regulation that is subject the
states to a substantial constitutional challenge against making a
distinction between classes of interstate broadcasters, all of the
alternatives presented have been drafted to apply to any
broadcaster having the right to apportion income derived both from
within and without the state. See paragraph (1) of the proposed
alternatives. 1In many states this may present a new approach to
the manner in which independent stations whose broadcast signals
cross state borders have been reporting their income.

Since issues remain concerning a state's nexus over out-of-
state broadcasters who broadcast their programming into the state,
the states are cautioned to consider the potential tax effects.
However, if the First Amendment protection of broadcasters extends
to eliminating, for taxation purposes, any distinction between in-
state and out-of-state broadcasters that broadcast interstate, then
the states have very limited options remaining other than to permit
or require apportionment of income for all such broadcasters.

III. RECOMMENDATIONS OF HEARING OFFICER.

Submitted with this Second Supplemental Report are Exhibits 3,
4, 5 and 6, four alternatives for allocating and apportioning the
income derived from the business of radio and television
broadcasting. Exhibit 3.a is provided as an example of a marked up
version (with shaded insertions and lined-out deletions) of Exhibit
3. The mark-up has, as its starting point, the original regulation
recommended for adoption by the Report of Hearing Officer dated
June 14,1989. (See Exhibit 15 to that Report).

Each of Exhibits 3., 4., 5. and 6. contains identical
provisions with regard coverage; the payroll and sales factors; and
each apportions receipts based upon the identical audience factor.
The major material difference among the four versions rests with
the treatment of the property factor. All four versions exclude
"outer-jurisdictional property", e.g., satellites and undersea
cables, from the numerator and denominator of the property factor.
It is the treatment of the film and radio programming in the
property factor that is addressed differently by each version.
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Exhibit 3, marked "Apportionment of Film and Radio Programming
by Audience", provides for the attribution of a percentage of the
film and radio programming properties to the states based upon a
viewing or listening audience ratio. That percentage is determined

by the ratio that the in-state audience bears to the total domestic
audience of the broadcaster.

Exhibit 4, marked "Apportionment of Film and Radio Programming
by Program Hours", provides for the attribution of -the film and
radio programming properties to the states based upon the ratio by
which the number of programming hours delivered to audiences in the
state bears to the total of program hours delivered to all states.
No input has been received from the industry representatives

regarding either the appropriateness or administrative feasibility
of apportioning on this basis.

Exhibit 5, marked "Apportionment of Film and Radio Programming
if Physically Present", provides for the attribution of the film
and radio programming properties to the states in which they are
physically located. This provision fairly closely tracks the
property factor apportionment suggestions contained in the
submission by the Coalition attached to Exhibit 2. However, one
major difference is that the Coalition's proposal would apportion
the programming property only if the master or original program
film or tape is physically located in the state. It would be an
extremely rare event for the master or original to be removed from
storage once sufficient copies are made. Therefore, the Hearing
Officer has concluded that the Coalition's suggested version would
result in virtually no programming - property being apportioned
outside the states in which the originals are stored. Therefore,
the Hearing Officer has drafted Exhibit 5 so that it would at least
apportion the program property physically located in the state on
those rare occasions that the broadcaster uses a copy thereof in
the states for the purpose of broadcasting or rebroadcasting.

Exhibit 6, marked "Film and Radio Programming Excluded",
deletes the program properties from both the numerator and the
denominator of the property factor altogether. This represents the
"throw out" method discussed above.

One reservation held by the Hearing Officer with regard to
Exhibit 3 - "Apportionment of Film and Radio Programming by
Receipts" - 1is that the use of the same method to assist in
determining the property and the receipts factor (the application
of an "audience factor) may be viewed as a duplication of one
factor or the other. Here, the question is raised whether an
attempt to value the in-state use of programing properties through
application of the result of an audience factor being applied to
measure receipts (1) is reasonable; and (2) provides both factors
with independent significance. The Hearing Officer concludes that,
under these very limited and unique circumstances, the application
of an audience factor in part to determine both factors is
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reasonable and lends each factor independent significance when the
formula mechanism is viewed as a whole.

A reservation held with regard to the method proscribed in
Exhibit 4 - "Apportionment of Film and Radio Programming by Program
Hours" - is that, without some verification from the industry of
its administrative feasibility, adoption of this method may create
some auditing and compliance problems. The states, in deliberating
the choices for adoption, are requested to apply their collective

experiences in consideration of this issue to fill the void left by
the lack of industry input.

Exhibit 5 - "Apportionment of Film and Radio Programming if
Physically Present" - is not recommended by the Hearing Officer
over any of the other alternatives for the reasons stated in
paragraph II.B.2.a.3) above.

Exhibit 6 - "Film and Radio Programming Excluded" - represents
a position that falls somewhere between Exhibits 3 and 4 on the one
side and Exhibit 5 on the other. It reduces the distortive effects
of attributing all programming property to its physical location.
It also addresses the objections of the industry to the viewing

states not apportioning in property that is physically located
outside their borders.

Exhibit 6 also represents an approach that can be taken as an
interim measure, at least, during the time needed for the states
and the Commission to study and address problems by the application
of Section 17 of UDITPA and the Compact to service providers. The
broadcast industry, along with the other major media that provide
the distribution systems for advertising materials, should be more
carefully studied by the states with regard to their methods of
operation and income-producing activities.

Based upon the foregoing discussion, as well as the prior
reports submitted by the Hearing Officer, the Hearing Officer
recommends the adoption of either the apportionment regulations
proposed in Exhibit 3 or Exhibit 4. If the Commission states were
inclined to continue working with the industry in an attempt to
arrive at a more permanent solution to these difficult
apportionment problems; and, if the industry were willing to
support such dialogue free from continued disputes over a temporary

apportionment methodology, Exhibit 6 offers such a potential
interim solution.®

Lastly, the Hearing Officer wishes to note that he has also
prepared a draft of a proposed regulation for the allocation and

A A period of between three to five years after the

effective date of the regulation would seem reasonable for such an
effort.
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apportionment of income derived from the activities of members of
the print media. That draft will be submitted to the Uniformity
Committee for its consideration at its meeting on August 28, 1990.
The Hearing Officer suggests that the courts have been regularly
invalidating tax statutes that have been applied in a
discriminatory manner to members of First Amendment protected
industries.’” Therefore, the Hearing Officer recommends that the
states that adopt any one of the alternative proposals with respect
to the broadcasters also implement one that applies to the print
media and make both regulations effective for the same tax periods.

While the issue is not yet settled as to how disparate -the
electronic media can be treated for tax purposes from the print
media, the Hearing Officer is of the opinion that efforts should be
taken to apportion the income derived from advertising by the
electronic media in a manner similar, if possible, to that imposed
on advertising income derived by the print media. Therefore, the
Hearing Officer recommends that the Commission condition the
adoption of any of the pending proposed versions of this regulation
on its recommendation to the states that the effective date of any
regulation adopted here and in the states coincide as to the
adoption of a companion regulation attributing the income derived
by print media. In order to maximize the states' chances of
obtaining judicial rulings upholding any of these regulations, the
states should treat similarly for taxing purposes all similarly
situated providers of First Amendment protected speech.

Respectfully submitted the 7th day of August, 1990.

Alan H. Friedman per P
Hearing Officer ( ,)

o See the cases noted in the original Report of Hearing
Officer and the Supplemental Report thereto, as well as those noted

in footnote 2. in this Second Supplemental Report.
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ANlullistate Tax Ceonvmission

MULTISTATE TAX COMMISSION

Resolution Regarding Adoption of Proposed
Allocation and Apportionment
Regulation IV.18. (h)

Special Rules: Television and Radio Broadcasting

WHEREAS, on April 25, 1988, the Executive Committee of the
Multistate Tax Commission by resolution directed a public
hearing be held upon the proposed adoption of Allocation and
Apportionment Regulation Iv.18.(h). regarding the
apportionment of income from the activities of television and
radio network broadcasting; and

WHEREAS, on June 9, 1989, said public hearing was held in Los
Angeles, California, with Alan H. Friedman, Hearing Officer,
. presiding; and

WHEREAS, time for public comment or for any additional
testimony was made available by the Hearing Officer until
April 30, 1989; and

WHEREAS, pursuant to Article VII of the Multistate Tax Compact
said Hearing Officer filed his Report dated June 14, 1989,
recommending that the Multistate Tax Commission adopt
Regulation IV.18.(h). as reflected in Exhibit 15 to said
Report; and

WHEREAS, the Broadcasting Industry State Tax Coalition, on
July 26, 1989, requested that the adoption of proposed
Regulation IV.18. (h). be delayed for the purpose of permitting
said Coalition to provide additional information with respect
to said proposal; and

WHEREAS, the 'Multistate Tax Commission found good cause
therefore to temporarily delay the adoption of proposed
Regulation IV.18.(h). and did resolve, on July 27, 1989, that
the Commission's consideration of the adoption of said
Regulation, as modified and recommended by the Hearing
Officer, be set for no later than February 15, 1990; and
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WHEREAS, the Hearing Officer filed his Supplemental Report of
Hearing Officer on January 20, 19%0; and

WHEREAS, the Multistate Tax Commission, at the request of the
broadcasting industry to submit additional proposals to the
Commission with respect to said proposal, did again consent
that consideration of the adoption of proposed Regulation
IV.18. (h). be temporarily delayed and set for no later than
August, 1990; and

WHEREAS, pursuant to Article VII of the Multistate Tax
Compact, and at the reguest of the Executive Committee, the
Hearing Officer filed his Second Supplemental Report dated
August 7, 1990, pertaining to adoption of Regulation
IVv.18.(h)., as reflected in Exhibit 6 to said Report; and

WHEREAS, the Multistate Tax Commission finds adoption of said
Regulation IV.18.(h)., as reflected in Exhibit 6 to said
Report, and as further modified by this Commission, excludes,
at this time, the attribution of film and radio programming
properties to the states due to the controversy which exists
between the Commission and the broadcasting industry regarding
inclusion of said properties; and

WHEREAS, the Multistate Tax Commission finds adoption of said
Regulation IV.18.(h)., as reflected in Exhibit 6 to said
Report, and as further modified by this Commission, represents
one method of appropriately reflecting the in-state business
activity of the broadcasting industry with respect to the
receipt of advertising revenues; and

WHEREAS, the Multistate Tax Commission finds adoption of said
Regulation IV.18.(h)., as reflected in Exhibit 6 to said
Report, as so modified, accommodates the request of the
broadcasting industry to apportion employees' compensation to
the states under the traditional rules for the attribution of
salaries, pursuant to the Multistate Compact and Multistate
Tax Commission Regulations IV.13. and IV.14.; and

WHEREAS, the Multistate Tax Commission finds adoption of said
Regulation IV.18.(h)., as proposed by the Hearing Officer in
Exhibit 6 to said Report, as modified, reasonably reflects the
in-state business activities conducted by the broadcasting
industry; and

WHEREAS, pursuant to Bylaw 7 of the Multistate Tax Commission
Bylaws, said recommendation by the Hearing Officer has been
circulated to the members of the Commission to consider the
adoption thereof; and

WHEREAS, a majority of the members of the Multistate Tax
Commission surveyed pursuant to Bylaw 7 have agreed to

consider adoption of the uniform regulation adopted hereby;
and '



WHEREAS, the Multistate Tax Commission finds adoption of the
proposed regulation furthers the goal of the Commission to
promote uniformity in the administration of significant
components of state tax system.

NOW, THEREFORE, IT IS RESOLVED that the proposed Regulation
Iv.18.(h)., as reflected in Exhibit 6 to said Report and as
further modified by this Commission and attached hereto, is
hereby adopted.

IT IS FURTHER RESOLVED that said Regulation 1IV.18.(h), as
attached hereto, shall become effective for tax years
beginning on or after January 1, 1991. Further, that it is
the recommendation of the Commission that both this regulation
and the regulation that 1is currently being drafted to
attribute income derived by the print media should both be
made effective in any adopting state commencing the same tax
year.

IT IS FURTHER RESOLVED that the adoption of the attached
version of Exhibit 6 shall not be construed as a rejection of
the apportionment methodologies presented by either of the
draft regulations reflected in Exhibits 3 and 4 to said Second
Supplemental Report of Hearing Officer.

IT IS FURTHER RESOLVED that it is the intent of this
Commission that the adopted regulation be interpreted and
applied to allocate and apportion the income of all such
broadcasters in a manner that fairly measures such income that
is derived from the broadcasters’ in-state business
activities; and that measures such income in a manner that is
consistent with the requirements of the United States
Constitution and the constitution of this State; and

IT IS FURTHER RESOLVED that to the extent that the application
of this regulation does not fairly represent a particular
broadcaster's business activity in this state; or, if such
application results in a discriminatory tax treatment in favor
of one broadcaster over a competing broadcaster, then the
broadcaster may petition for or the Tax Administrator may
require the application of any of the relief provisions
contained in Article IV.18. of the Multistate Tax Compact and
Reg.IV.18. thereunder in order to remedy such unfairness or
discrimination. For example and not by way of limitation,
when a broadcaster derives income from both its owned stations
that are operated independently from a network, as well as
stations that are operated as network affiliated stations, the
method by which receipts or programming costs are determined
and/or booked may vary substantially between the two types of
stations. In such event, if the method of combining or
booking such receipts results in an unfair representation of
the income-producing activity of the taxpayer in this State,
then either the broadcaster or the State should be provided



an opportunity to make such further modifications in such a
.manner so as to fairly attribute the income derived from
broadcasting activities conducted in this State; and

LASTLY, IT IS FURTHER RESOLVED that the Executive Committee
and the Uniformity Committee be authorized and requested to
continue their review of the attribution of film and radio
programming properties to the states, to report and to make
recommendations to the Commission on an annual basis regarding
the status of said review, and to submit to the Commission a
final recommendation, no later than three (3) years from the
date of this resolution.

Adopted by the Multistate Tax Commission this 31st day of
August, 1990.

Attest: W

an R. Bucks
Executive Director




Multistate Tax Commission
Proposed Regulation Art. IV.18. (h)

Television and Radio Broadcasting

Reg. IV.18.(h). Special Rules: Television and Radio Broadcasting.

The following special rules are established in respect to the
apportionment of income from television and radio broadcasting.

(1) In General. When a person in the business of conducting
television or radio broadcasts, either through a network (including
owned and affiliated stations) or through an affiliated,
unaffiliated or independent television or radio broadcasting
station, has income from sources both within and without this
state, the amount of business income from sources within this state
shall be determined pursuant to Article IV. of the Multistate Tax
Compact and the regulations issued thereunder by this state, except
as modified by this regulation. This regulation shall also apply
to telecasting by cable television systems.

(2) Business and Nonbusiness Income. For definitions, regulations
and examples for determining whether income shall be classified as
"business" or "nonbusiness'" income, see Reg. IV.1.

(3) Definitions. The following definitions are applicable to
the terms contained in this regulation, unless the context clearly
requires otherwise.

(i) "Film" or "film programming" means any and all
performances, events or productions telecast, live or otherwise,
on television, including but not limited to news, sporting events,
plays, stories or other 1literary, commercial, educational or
artistic works, in the format of a motion picture, a video tape,
disc or other medium.

Each episode of a series of films produced for television
shall constitute a separate "film" notwithstanding that the series
relates to the same principal subject and is produced during one
or more television seasons.

(ii) "oOuter-jurisdictional" property means certain types
of tangible personal property, such as orbiting satellites,
undersea transmission cables and the like, that are owned or rented
by the taxpayer and used in the business of telecasting or
broadcasting, but which are not physically 1located in any
particular state. : ‘



(iii) "Radio" or "radio programming" means any and all
performances, events or productions broadcast, live or otherwise,
on radio, including but not 1limited to news, sporting events,
plays, stories or other 1literary, commercial, educational or
artistic works, in the format of an audio tape, disc or other
medium.

Each episode of a series of radio programming
produced for radio broadcast shall constitute a separate "radio
programming” notwithstanding that the series relates to the same
principal subject and is produced during one or more tax periods.

(iv) "Release date" means the date on which a film is
placed into service. A film is placed into service when it is first
telecast to the primary audience for which the film was created.
Thus, a film is placed in service when it is first publicly
telecast for entertainment, educational, commercial, artistic or
other purpose. Each episode of a television series is placed in
service when it is first telecast. A film is not placed in service
merely because it is completed and therefore in a condition or
state of readiness and availability for telecast or, merely because
it is telecast to prospective sponsors or purchasers, or is shown
in preview before a select audience.

(v) "Rent" shall include license fees or other payments
or consideration provided in exchange for the broadcast or other
use of television or radio programming.

(vi) A "subscriber" to a cable television system is the
individual residence or other outlet which is the ultimate
recipient of the transmission.

(vii) "Tangible personal property" used in the business,
whether owned or rented, shall include, but not be limited to
camera and sound equipment, sets, props, wardrobes, and other

similar equipment or property, but shall not include film or radio
programming.

(viii) "Telecast" or "broadcast"™ (used interchangeably)
means the transmission of television or radio programming by an
electronic signal conducted by radiowaves or microwaves or by
wires, lines, coaxial cables, wave guides, fiber optics, or other
conduits of communications.

(ix) "United States" shall include and be limited to the
fifty states, the District of Columbia, the Commonwealth of Puerto
Rico and the possessions and territories thereof.

(4) Apportionment of Business Income.

(i) In General. The  property factor shall be
determined in accordance with Regulation IV.10 through 12., the
payroll factor in accordance with Regulation 1IV.13. and 14., and
the sales factor in accordance with Regulation IV.15. and 16.,



except as modified by this regulation.

(ii) The Property Factor.
A. In General.

1. In the case of rented studios, the net annual
rental rate shall include only the amount of the basic or flat
rental charge by the studio for the use of a stage or other
permanent equipment such as sound recording equipment and the like;
except that additional equipment rented from other sources or from
the studio not covered in the basic or flat rental charge and used
for one week or longer (even though rented on a day-to-day basis)
shall be included. Lump-sum net rental payments for a period which
encompasses more than a single income year shall be assigned
ratably over the rental period.

2. No value or cost attributable to any film or
radio programming shall be included in the property factor at any
time.

B. Property Factor Denominator.

1. All real property and tangible personal
property (other than outer-jurisdictional and film or radio
programming property), whether owned or rented, which is used in
the business shall be included in the denominator of the property
factor.

2. Audio or video cassettes, discs
or similar medium containing film or radio programming and intended
for sale or rental by the taxpayer for home viewing or listening
shall be included in the property factor at their original cost.
To the extent that the taxpayer licenses or otherwise permits
others to manufacture or distribute such cassettes, discs or other
medium containing film or radio programming for home viewing or
listening, the value of said cassettes, discs or other medium shall
include the license, royalty or other fees received by the taxpayer
capitalized at a rate of eight times the gross receipts derived
therefrom during the income year.

3. Outer-jurisdictional, film and radio
programming property shall be excluded from the denominator of the
property factor.

C. Property Factor Numerator.

1. With the exception of outer=-jurisdictional and
film or radio programming property, all real and tangible personal
property owned or rented by the taxpayer and used in this state
during the tax period shall be included in the numerator of the
property factor. If tangible personal property (other than outer-
jurisdictional and film or radio programming property) is located



or used in this state for part of the income year, it shall be
included in the numerator of the property factor at a wvalue
determined by applying the ratio which the number of days the
property is located or used in this state bears to the total number
of days such property was owned or rented by the taxpayer during
the income year.

2. Outer-jurisdictional, film and radio programming
property shall be excluded from the numerator of the property
factor.

Example: XYZ Television Co. has a total value of all
of its property everywhere of $500,000,000, including a satellite
valued at $50,000,000 that was used to telecast programming into
this state and $150,000,000 in film property of which $1,000,000's
worth was located in this state the entire tax year. The total
value of real and tangible personal property, other than film
programming property, located in this state for the entire income
year was valued at $2,000,000; and the moveable and mobile property
described in subparagraph C.1l. was determined to be of a value of
$4,000,000 and such moveable and mobile property was used in this
state for 100 days. The total value of property to be attributed
to this state would be determined as follows:

Value of property permanently in state: $2,000,000

Value of mobile and moveable property:
(100/365 or .2739 x $4,000,000): $1,095,600

Total value of property to be included in
the state's property factor numerator
without apportionment of outer-jurisdictional

and film property: $3,095,600
Total value of property to be used in the

denominator ($500,000,000 - $200,000,000) $300,000,000
Total property factor % ($3,095,600/$300,000,000): .0103

(iii) The Payroll Factor.
A. Payroll Factor Denominator.

1. The denominator of the payroll factor shall
include all compensation, including residual and ©profit
participation payments, paid to employees during the income year,
including that paid to directors, actors, newscasters and other
talent in their status as employees.

2. Amounts paid or other consideration that is
provided to another person, corporation or other business entity
for providing the services of directors, actors, newscasters and



other talent for a 1live television broadcast, film or radio
programming may be included in the payroll factor only upon a
finding by the [Tax Administrator), supported by clear and
convincing evidence, that (a) such payments or other consideration
were at least twenty-five percent (25%) of the total compensation
paid to employees; and (b) failure to include such other payments
or consideration would prevent the apportionment formula from
fairly representing the extent of the taxpayer's business activity
in this state.

B. Payroll Factor Numerator.

Compensation for all employees who are engaged on
location in the production of a live television broadcast, film or
radio programming, as well any payments or other consideration for
the providing of those talent services that are included in the
payroll denominator pursuant to paragraph (4) (iii) A.2., shall be
attributed to the state or states as may be determined by the
application of the provisions of Reg.IV.13. and 14. For the
purposes of applying said Reg.IV.13. and 14., the persons for whom
compensation was included in the payroll denominator pursuant to
paragraph (4)(iii) A.2. shall be deemed to be employees of the
taxpayer.

(iv) The Sales Factor.
A. Sales Factor Denominator.

The denominator of the sales factor shall include
the total gross receipts derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except
receipts excluded under Reg. IV.18.(c) and paragraph (4)(iv)B.4.
hereof.

B. Sales Factor Numerator.

The numerator of the sales factor shall include all
gross receipts of the taxpayer from sources within this state,
including the following:

1. Gross receipts, including advertising revenue,
from live television, film or radio programming in release to or
by television and radio stations located in this state.

2. Gross receipts, including advertising revenue,
from live television, films or radio programming in release to or
by a television or radio station (independent or unaffiliated) or
network of stations for broadcast shall be attributed to this state
in the ratio (hereafter "audience factor") that the audience for
such station (or owned and affiliated stations in the case of
networks) located in this state bears to the total audience for
such station (or owned and affiliated stations in the case of
networks) within the United States.



‘ The audience factor for television or radio
programming shall be determined by the ratio that the taxpayer's
in-state viewing (listening) audience bears to its total United
States viewing (listening) audience. In the case of television, the
audience factor shall be determined by reference to the rating
statistics as reflected in such sources as Arbitron, Nielsen or
other comparable resources or by the average circulation statistics
published annually in the Television and Cable Factbook, "Stations
Volume" by Television Digest, Inc., Washington, D.C., provided that
the source selected is consistently used from year to year for such
purpose. In the case of radio, the audience factor shall be
determined by reference to rating statistics as reflected in such
sources as Arbitron, Birch/Scarborough Research, or other
comparable resources, provided that the source selected 1is
consistently used from year to year for such purpose.

If none of the foregoing sources are available, or, if
available, none is in form or content sufficient for such purposes,
then the audience factor shall be determined by the ratio that the
population of this state bears to the population of the United
States, as reflected in the most current population data published
by the U.S. Bureau of Census, for all states which receive the
broadcasts.

3. Gross receipts from live telecasts and films in
release to or by a cable television system shall be attributed to
this state in the ratio (hereafter "audience factor") that the
subscribers for such cable television system located in this state
bears to the total subscribers of such cable television system in
the United States. If the number of subscribers cannot be
accurately determined from the records maintained by the taxpayer,
the audience factor ratio shall be determined on the basis of the
applicable year's subscription statistics published in Cable
Vision, 1International Thompson Communications, 1Inc., Denver,
Colorado, if available, or, if not available, by other published
market surveys.

If none of the foregoing resources are available, or, if
available, none is in form or content sufficient for such purposes,
then the audience factor shall be determined by the ratio that the
population of this state bears to the population of the United
States as reflected in the most current population data published
by the U.S. Bureau of Census for all states in which the cable
system has subscribers.

4. To the extent that the gross receipts from such
live television broadcasting, film, or radio programming, as
determined pursuant to paragraph (4)(iv.)B.2. or 3., include
receipts derived from broadcasts to audiences located outside of
the United States ("foreign-based receipts"), the total gross
receipts against which the audience factor shall be applied shall



be modified so that such foreign-based receipts are not used to
affect the amount of receipts that are to be apportioned to the
state. Such modification shall consist of deducting from total
receipts, prior to the application thereto of the audience factor,
that amount of receipts derived from broadcasts to audiences
located outside the United States.

Example: XYZ Television Network Co. has gross
receipts from all broadcasting of films of $1 billion of which a
total of $200,000,000 was derived from advertising receipts and
license fees attributable to releases of its films in foreign
television markets and $800,000,0000 attributable to the United
States market. Assume that the foreign countries into which its
programming has been telecast or sold or licensed for telecast
would have jurisdiction to impose their income tax upon XYZ Network
Co., then its in-state gross receipts attributable to its
telecasting activity would be determined as follows:

$1,000,000,000 - $200,000,000 ($800,000,000) x (audience factor)

5. Receipts from the sale, rental, 1licensing or
other disposition of audio or video cassettes, discs, or similar
medium intended for home viewing or listening shall be included in
the sales factor as provided in Reg. IV.16.
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TRIBUNE COMPANY

435 NORTH MICHIGAN AVENUE

CHICAGO, ILLINOIS 60611-404I

February 20, 1991

Alan H. Friedman, General Counsel
Multistate Tax Commission

386 University Avenue

Los Altos, California 94022

Dear Mr. Friedman:

Pursuant to your Notice of Public Hearing, the Tribune
Company, a diversified media company engaged in newspaper
publishing, newsprint manufacturing, television and radio
broadcasting, and entertainment production, wishes to express
its opposition to the proposed publishers’ regulations. We
feel that if these regulations are adopted, they will be in
violation of standard UDITPA principles.

The following issues cause us the greatest concern:

- The elimination of outer-jurisdictional property is not
consistent with the treatment of other industries. We feel
that the elimination of outer-jurisdictional property for
publishers would create a more burdensome tax on
publishers. If property is owned by a corporation, it
should be considered when determining the apportionment of
business activity regardless of its location.

- We are opposed to the concept of the inclusion of
compensation paid to persons other than employees in our
compensation factor. This is clearly a doubling up on the
compensation factor when the same wages are to be
considered in the computation of income for both an
independent contractor and a corporation.

- The elimination of foreign-based receipts will improperly
distort income in the states a corporation is doing
business. By eliminating these receipts from both the
denominator and numerator, the regulations are throwing
back income into states that is not properly represented by
their apportionment factor.

These are not the only issues that concern us, but they are
the ones we feel would have the most detrimental effect on



our business. We urge you to drop the idea of segregating
the publishing industry from the business sector and subject
them to discriminatory taxation.

Sincerely,

Lorna Turner
Supervisor - State/Local Taxes
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'

STATE OF CALIFORNIA

FRANCHISE TAX BOARD
Mailing address:

Legal Division

P.O. Box 1468

Sacramento, CA 95812-1468

(916) 369-3320 In reply refer to

410:BFM:md:D-91-79

April 17, 1991

Alan H. Friedman

Hearing Officer
Multistate Tax Commission
386 University Avenue

Los Altos, CA 94022

RE: Proposed Regulation IV.18(j): Attribution of
Income From the Business of Print Media

Dear Alan:

The Franchise Tax Board of the State of California is
charged with administering the California Bank and
Corporation Tax Law. This law is applicable to members of
the print media business and, in particular, the provisions
of the Uniform Division of Income for Tax Purposes Act (§
25120 et seq., Cal. Rev. & Tax. Code) are applicable to
those members of the print media business with activities
within and without California. The Franchise Tax Board has
had significant experience in attempting to apportion and
allocate the income arising from print media activities
within and without California. The Franchise Tax Board's
present practices are similar to those contained in the
Multistate Tax Commission proposal, and it is likely that
California will conform to a final regulation adopted by the
Commission to further uniformity in state tax practices.

It is our understanding that the proposed regulation is
closely patterned on the Commission's regulation for the
allocation and apportionment of the income of the broadcast
media and, in part, is being promulgated to ensure equal
treatment with respect to both the print and electronic
medias. We believe such equal treatment is appropriate but
would also note there are differences in the operation of
the two businesses. Therefore, we do not believe that all’
of the proposed provisions for the print media are likely to
be necessary.

The following specific comments are provided:



Alan H. Friedman
Page 2

April 17, 1991
D-91-0079

Introductory Paragraph

Would this definition make the regulation applicable to book
publishers? We believe it would, but it should not be. We
suggest substituting "similar" for "other" and perhaps add a
phrase such as "which derive more than 10 percent of its
receipts from advertising."

f1(3)(ii "Print or printed material”

The definition parallels the "film and radio programming"
definition in the broadcast media regulation. The Franchise
Tax Board does not believe that it is necessary to
specifically describe such property or to specifically
provide for its treatment in the property factor.
(Y(4)(ii)A., etc.) With respect to the broadcast media, a
specific need for definition exists because of the fact that
the physical embodiment of film properties is treated as
tangible property for certain purposes. We do not believe
the same problem exists with the print media. A manuscript
is recognized as an intangible and therefore is excluded
from the standard UDITPA property factor.

1(4)(ii)A

The Franchise Tax Board has not utilized a throw-out rule
for outer-jurisdictional property. We believe such property
should be included in the property factor and assigned to
the jurisdiction which uses it.

f(4)(1ii)A.2

This section addresses the potential use of "alter ego"
corporations by individuals. We believe this practice is
virtually nonexistent in the print media industry as
compared to the motion picture or broadcast media industry
and is therefore unnecessary. Inclusion of this provision
may open the door for arguments concerning the inclusion of
independent contractors in the payroll factor and might lead
to non-uniformity.

1(4)(iv)B.2

This provision deals with the assignment of revenues from
the sale of advertising. We believe it is the single most
important provision of the regulation and are generally in
accord with its philosophy of assigning advertising revenue
by readership.



Alan H. Friedman
Page 3

April 17, 1991
D-91-0079

The problem of allocating advertising sales was recognized
from the very first. Indeed, the draftsman of the Uniform
Act, Professor William J. Pierce, noted that Section 17 of
the.Uniform Act was not an appropriate means of allocating
advertising sales, recognized that the states would have to
resort to special formulas under Section 18 of the Uniform
Act and suggested. the approach this Department took in Legal
Ruling 367. In The Uniform Division of Income for State Tax
Purposes, 35 Taxes 747, 780-781 (1957), Professor Pierce
said:

"Another problem arises in conjunction with
sales other than sales of tangible personal
property. Section 17 of the uniform act
attributes these sales to the state in which the
income-producing activity is performed. If the
activity is performed in more than one state,
the sales are attributed to the state in which
the greater proportion of the activity was
performed, based upon costs of performance. In
many types of service functions, this approach
appears adequate. However, there are many
unusual fact situations connected with this type
of income and probably the general provisions of
Section 18 should be utilized for these cases.
If we assume that the activity involved is the
servicing of industrial equipment, the formula
provided in the uniform act could be easily
applied and the result appears equitable. 1In
contrast, assume that the sales item involved is
advertizing revenue received by a national
magazine publisher. The state of activity would
be difficult, if not impossible, to ascertain,
so it would appear that this type of income may
well be apportioned on the same basis as
subscription income. The national conference
considered this problem at length and concluded
that for certain types of sales income,
exceptions would have to be established by the
tax collection agencies, since no formula seemed
to be satisfactory for every conceivable factual
situation. Generally, it was felt that the
provisions of Section 17 were the best that
could be designed to cover the greater
proportion of the cases." (Emphasis added.)

Professor Pierce's suggestion that the states apportion
advertising revenue on the same basis as subscription income is
particularly significant in view of his judgment that resort to



Alan H. Friedman
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April 17, 1991
D-91-0079

the relief provisions of the Uniform Act should be made only in
rare and unusual situations.

The relationship between circulation and advertising revenue was
well stated by Judge (later Supreme Court Chief Justice) Berger
in District of Columbia v. Evening Star Newspaper Co., 273 Fed.2d
95, 103: '

"The balance of Taxpayer's income is from
circulation and advertising revenue. We are
faced with the question whether these two items
must be separated for apportionment purposes.

We think that further separation is neither
necessary nor warranted. The interrelationship
between the two is so intimate that a separation
would of necessity be arbitrary and

artificial. It is apparent that all revenues,
(other than the nonoperating revenues) rest
ultimately upon circulation and readership.
Merchants place and pay for advertising because
of those who buy and read papers. The
advertising rates are directly related to
circulation. The activities of the Taxpayer are
directed to one end: the sale of newspapers,
which contain news and ads from many and varied
sources. That the advertising revenue is
greater than the circulation revenues is not
controlling; the former is the fruit of the
latter. Essentially both are 'operating
revenues.' In a sense advertising revenues are
subsidiary since they are dependent upon
circulation. Both types of revenues should be
treated under one heading. It is not surprising
that the Taxpayer takes this view, for it is a
matter of common sense and business reality."
(Emphasis added.)

We have several questions regarding the mechanics of the
regulation, however.

First, is it appropriate to use a readership factor for all
"other" receipts? The rule makes sense for advertising but not
other items. We suggest this rule be limited to advertising
revenue and that standard UDITPA rules be used for other
receipts.

Second, why are we looking at only United States circulation? To
the extent you have actual circulation data, there is no need to
limit it to the United States and it is inappropriate to do so.
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Third, if you believe there is a problem arising from the
assignment of advertising receipts to areas other than where the
advertising can be realistically expected to bring results, it
might be appropriate to establish a rebuttable presumption that
such revenues will be assigned only to distribution occurring in
a particular area and exclude distribution made in other areas.
For example, Newsweek or Time are U.S. publications. Readership
outside the United States is unlikely to respond to
advertisement, so you exclude all non-U.S. sales.

Fourth, what about regional editions of magazines? There are
West Coast editions, New York editions, etc. Can we refine this
in some manner? Allow taxpayers or administrators to utilize
more sensitive data.

W(4)(iv)B.3

This section removes foreign receipts which may or may not be
appropriate (see third above), but it doesn't describe how you
make the assignment, it assumes it. Furthermore, there is no
justification for such a removal if you don't remove the income.

Example. The denominator in the example should be
$5,000,000,000, the total of all sales and subscriptions plus
advertising receipts. The calculation of the numerator elements
is correct given the assumptions, but there is no justification
for reducing the denominator. The example should also illustrate
how it is calculated.

Unaddressed

Finally, there is an issue unaddressed by the regulation,
application of the throwback rule. Presumably, as to actual
magazine sales, the throwback rule would apply because they are
tangible property. However, there is no throwback rule for sales
of other than tangible property. Nevertheless, the "nowhere"
income problem may still exist. It may be appropriate to add a
safety net clause to attribute advertising revenue only to states
where nexus is established and then do a sales assignment either
by (1) throwing subscription/newsstand sales back for the
assignment fraction or (2) excluding such sales entirely. We
favor the latter approach in spite of our general reluctance to
utilize a "throw-out."

I currently plan to attend the hearing in Los Angeles on May 7,
1991, and will offer oral comments if appropriate.

Very truly yours,

F Al

Benjamin F. Miller
Director, Multistate
Tax Affairs Bureau
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Mutltistate Tax Commission Multistate Tax Commission

386 University Avenue 444 North Capitol St., N.W.
Los Altos, CA 94022 bl el Suite 409

Phone (415) 941-0556 - Washington, D.C. 20001
Fax (415) 941-0557 Phone (202) 624-8699

April 25, 1991

Mr. Christopher W. Baldwin
Director of Taxes

Gannet Co., Inc.

1100 Wilson Blvd.
Arlington, VA 22234

Re: Proposed Regulation IV.18(j) - Print Media (Publisher)
Regulation

Dear Chris:

I am sending to you a fax copy of a draft of a regulation for
the allocation of income derived from the business of print media
(referred to now as "publishing"). I apologize for asking you to
distribute these materials to those that attended the New York
meeting held at your offices on April 9th. I am away from my
office and do not have ready access to the fax numbers of those who
attended the meeting, or an easy way to distribute these materials
in advance of the May 7th hearing in Los Angeles.

I want to emphasize that the enclosed draft is neither a
proposal of the MTC Uniformity Committee or of the Executive
Committee, nor is it even one that can be suggested as favored by
me as Hearing Officer. It represents an effort to fashion an
alternative proposal for possible consideration by the Hearing
Officer that represents a partial response to the input provided at
our April 9th meeting.

As Hearing Officer, I would appreciate industry input with
respect to the enclosed draft, as well as any additional input with
regard to the original proposal should industry members deem
appropriate. Written or verbal presentations either before or at
the May 7th hearing is invited. Since we now have the direction of
the United States Supreme Court in the case of Medlock v. Pledger,
different conclusions may now be more easily made with regard to
the similarity of apportionment treatment that is required with
respect to broadcasting and publishing industries. Therefore, I
anticipate closing the public record very shortly after the May 7th
hearing so that I can prepare the Hearing Officer Report for
transmission to the Multistate Tax Commission Executive Committee.

Z truly yours,

Alan H. Frledman




DRAFT: 4/25/91

Multistate Tax Commission
Proposed Regulation Art. IV.18.(Jj)
(Publishing)
Reg. IV.18.(j). Special Rules: Publishing.

The following special rules are established in respect to the
apportionment of income derived from the publishing, sale,
licensing or other distribution of newspapers, magazines or other
printed material.

(1) In General. When a person in the business of publishing,
selling or distributing newspapers, magazines, periodicals, trade
journals or other printed material has income from sources both
within and without this state, the amount of business income from
sources within this state from such business activity shall be
determined pursuant to Article IV. of the Multistate Tax Compact
and the regulations issued thereunder by this state, except as
modified by this regulation.

(2) Definitions. The following definitions are applicable to
the terms contained in this regulation, unless the context clearly
requires otherwise.

(i) "outer-jurisdictional" property means certain types
of tangible personal property, such as orbiting satellites,
undersea transmission cables and the like, that are owned or rented
by the taxpayer and used in the business of publishing, licensing,
selling or otherwise distributing printed material, but which are
not physically located in any particular state.

(ii) "Print or printed material" includes, without
limitation, the physical embodiment or printed version of any
thought or expression, including without limitation a play, story,
article, column or other literary, commercial, educational or
artistic work. The determination of whether an item is or consists
of print or printed material shall be made without regard to its
content. Printed material may take the form of a newspaper,
magazine, periodical, trade journal or any other form of printed
matter and may be contained on any medium or property. Material
that may fall both within this definition and the definition of
"film and radio programming" contained in Reg.IV.18. (h) (3) (i)
shall, for the purposes of attribution and apportionment of income,
be treated as "film and radio programming" under Reg.IV.18(h) and
not as "print or printed material" under this regulation.

(iii) A "subscriber" to a publication is the individual,
residence, business or other outlet which is the ultimate recipient
of a publication.



(iv) "United States" shall include and be limited to
the fifty states, the District of Columbia, the Commonwealth of
Puerto Rico and the possessions and territories thereof.

(3) Apportionment of Business Income.
(i) The Property Factor.

A. In General. Except as modified by this
regulation, the property factor shall be determined in accordance
with Article IV.10. through 12. of the Multistate Tax Compact and
Reg.IV.10. through 12. promulgated thereunder.

B. Property Factor Denominator.

1. All real and tangible personal property,
including outer-jurisdictional property, whether owned or rented,
which is used in the business shall be included in the denominator
of the property factor.

C. Property Factor Numerator.

1. All real and tangible personal property
owned or rented by the taxpayer and used in this state during the
tax period shall be included in the numerator of the property
factor.

2 Outer-jurisdictional property owned or
rented by the taxpayer and used in this state during the tax period
shall be included in the numerator of the property factor in the
ratio which the value or cost of such property that is used by the
taxpayer in business activities in this state bears to the total
cost or value of such property that is used in the taxpayer's
business activities everywhere.

Example: Assume that ABC Newspaper Co. owns a total
of $300,000,000 of property everywhere and that, in addition, it
leases satellite linkage for the purpose of sending news articles
to its printing plant in this state, as well as for communicating
with its printing plants and facilities located in other states.
The total value of its real and tangible personal property,
exclusive of outer-jurisdictional property, that was permanently
located in this state for the entire income year was valued at
$3,000,000. The total leasing cost for the satellite 1linkage
(determined by 8 x lease cost) is $5,000,000 for the tax period of
which 40% of the cost is attributable to its satellite linkage with
this state. Assume further that the company's mobile property was
determined to be of a value of $4,000,000 and such mobile propertty
was used in this state for 100 days.

The total value of property to be attributed to this
state would be determined as follows:

Value of property permanently in state: $3,000)000



Value of mobile property: 100/365 or .
(.2739) x $4,000,000: $1,095,600

Value of leased satellite property used in-state:
(.40) x $5,000,000: $2,000,000

Total value of property attributable to state
including apportionment of
satellite property: $6,095,600

Total property factor %:
$6,095,000/($305,000,000) : .0199

(ii) The Payroll Factor.

The payroll factor shall be determined in accordance with
Article IV.14. of the Multistate Tax Compact and Reg.IV.13. and 14.
promulgated thereunder.

(iii) The Sales Factor.

A. In General. Except as modified by these
regulations, the sales factor shall be determined in accordance
with Article IV.15. through 17. of the Multistate Tax Compact and
Reg.IV.15. through 17. promulgated thereunder.

B. Sales Factor Denominator.

The denominator of the sales factor shall include
the total gross receipts derived by the taxpayer from transactions
and activity in the regular course of its trade or business.

C. Sales Factor Numerator.

The numerator of the sales factor shall include all
gross receipts of the taxpayer from sources within this state,
including, but not limited to, the following:

1. Gross receipts derived from the sale of tangible
personal property, including printed materials, delivered or
shipped to a purchaser in this state.

2. Gross receipts derived from business activities
other than the sale of tangible personal property, including
advertising revenue, shall be attributed to this state as
determined by the ratio (hereafter "circulation factor") that the
purchases and subscriptions of the taxpayer's printed material
delivered or shipped to purchasers and subscribers in this state
bears to the total purchases and subscriptions of all of taxpayer's
printed material everywhere.



The circulation factor shall be determined by reference to
the rating statistics as reflected in such sources as Audit Bureau
of Circulations or other comparable resources, provided that the
source selected is consistently used from year to year for such
purpose. If none of the foregoing sources are available, or, if
available, none is in form or content sufficient for such purposes,
then the circulation factor shall be determined by the ratio that
the population of this state bears to the population of the United
States, as reflected in the most current population data published
by the U.S. Bureau of Census for all states.
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”EPA“TMENT 0F “EVENUE United Airlines Building, Suite 770

2033 sixth Avenue
Seattle, Washington 98121
» . , . . Telephone (206) 448-7815
Division Of Income & Excise Audit Fax o (206) 44B-4933

Seattle Regional Office

April 30, 1991

Mr. Alan Friedman, Hearing Officer
Multistate Tax Commission

386 University Avenue

Los Altos, CA 94022

Dear Mr, Friedman:

Alan, thanks for the chance to comment on the "possibly" proposed regulations

on publishing. It seems you are or were traveling, but I'11 aim my response
at your California office and hope it reaches you.

In general, it looks 1like the regulations will accomplish what you're looking
to do. I have the following comments and questions:

P.2 Property Factor Numerator 3c
° How many states allocate mobile property to the numerator based on
days used in state vs out? This example in a regulation may create a
presumption in favor of days vs. revenue miles or landings for other
purposes as well.

How does one determine the percentage of satellite or phone 1line
applicable to any state? Minutes transmitting to or from the state
over the satellite or line?

P.3 Sales Factor (iii)(c)(2)
® MWhere a publisher sends copies into a state that are not sold, so
that the retailer is given a credit and the magazines are then
destroyed in-state, are they included in the circulation factor? I
prefer that we only use one "look;" that is, when they're sent out,
printed, or distributed, and we don't subsequently adjust for
returned copy. We'd be adjusting forever.

P4, (iii)(c)(2) | ,

° No offense, but this "catchall" ends up with the chance that "Alaska"
magazine sales would be assigned more often in New York City than in
Alaska when the subscribers are, most probably, over 60% Alaskans. 1
assume magazines, newspapers, etc. are either sent to subscribers, or
distributors. Why not just go for where sent, rather than
population? The hole in this method is that taxpayers will send to
non-income, non-sales tax states, then redistribute. Or, perhaps, a
distributor will cover a territory which includes several states--for



Alan Friedman
April 30, 1991
Page 2

example, Spokane, Washington and Coeur D'Alene, Idaho, which are
within 30 miles of each other.

General--How will you assign other revenues like wire service, story pickups,
photo resales, customer 1ist information, paid announcements that aren't
advertising, etc?

Sincerely,

oy U

Roger Stone
Revenue Audit Supervisor

RS/bf1
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THE NEW YORK TIMES COMPANY

229 WEST 43 STREET
NEW YORK, N.Y. 10036

THOMAS H. NIED
VICE PRESIDENT
TAXATION

May 1, 1991

Mr. Alan Friedman
Multistate Tax Commission
386 University Avenue

Los Altos, CA 94022

Dear Mr. Friedman:
The New York Times Company (”The Times”) hereby submits
comments with respect to the original Print Media Proposed

Regulations Article IV.18.(3), which deal with the
apportionment of income.

General Comments

It should be made very clear that these proposed
regulations pertain only to the apportionment of income, and
apply only if it is independently determined that nexus is
created under the traditional tests established by the courts.
A statement to this effect should be put in these proposed
regulations and in the Hearing Officer’s Report.

It is The Times’ understanding that the Multistate Tax
Commission promulgated the Print Media Regulations because of
the previous issuance of the Broadcasting Regulations. The
Commission believes that the First Amendment requires
comparable treatment for the Print Media and the Broadcasting
industries. Further, it is The Times’ understanding that the
present proposed Print Media Regulations were taken directly
from the Broadcasting Regulations.

The Times makes the following observations:

. The nature of the Print Media Industry and the way
it conducts its business is dissimilar to the
Broadcast Industry in many ways. The Print Media
Industry is more similar to other manufacturers in
that they both manufacture and sell tangible
personal property.

083
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- Since the two industries (Broadcast Media and
Print Media) are so different, we believe it is
inappropriate to use the Broadcasting Regulations as
a model for drafting the Print Media Proposed
Regulations. We believe it is more appropriate to
use the general Multistate Tax Regulations which
apply to manufacturing companies, and modify them
for special areas of the print media not adequately
covered by the existing general regulations.

The First Amendment does not require comparable
regulation treatment between the Broadcasting and
Print Media Industries to the extent that almost
identical regulations must be promulgated. This was
confirmed in the U.S. Supreme Court’s decision in
Leathers v. Medlock, which held that the Arkansas
sales tax which was imposed on cable television and
satellite services, while exempting print media,
does not violate the First Amendment. The Court
permitted Arkansas to tax these two forms of media
differently.

We are interested in supporting a set of regulations
which provide for a fair and equitable apportionment
of income to all appropriate taxing jurisdictions.
We feel that <circulation is the best readily
available factor for our industry.

We are willing to apportion to all states in which
we have nexus. We are concerned about double
taxation just as you are concerned about “nowhere”
taxation. If your regulations apportion advertising
based upon circulation, then we are troubled by the
distortions in the cost of performance states. We
are also concerned about administrative and
compliance burdens and suggest strongly that
reasonable De minimis rules be considered.

Specific Comments on the Proposed
Print Media Regqulations - IV.18. (1)

Definitions
" Outer-jurisdictional property =-- This definition
should be deleted as it is unnecessary. As

discussed below, since it is property it should not
be excluded from the property factor.



Property

Print or printed material -- In the third sentence
delete the phrase, “and may be contained on any
medium or property.” This phrase is inconsistent
with the language in the introduction of the
regulation which states that the regulation is
applicable to ”print media.”

- The second paragraph should be deleted as the
meaning is unclear and vague.

Print media property =-- This definition should be
deleted as it is unnecessary. As discussed below,
print media property should not be excluded from the
property factor.

Publication date -- Since this term is not used
anywhere in the regulations, it should be deleted as
unnecessary.

Published -- This term should be deleted since it is
not used elsewhere in the regulation.

Rent =-- This term should include only the
traditional definition, i.e., the right to use
tangible personal property. Payments for the use of
intangible assets should be excluded. Since rent is
defined in the general regulations, there is no need
to define it again here.

Subscriber -- Since this term is not used elsewhere
in the regulations, it should be deleted from the
definition section.

United States =-- This definition should be deleted
because, as discussed below, the apportionment
factors should include property and sales worldwide.

Factor

No separate property factor is necessary. The
property factor rules in Regulation 1IV.10. through
12. are sufficient.

B.1l. -- Print media property should not be excluded
from the property factor. The print media industry
(as opposed to book publishing or broadcasting) has
little or no “print media” property as defined in
(3) (iii).



B.1. -- You cannot draw artificial lines at national
borders when corporations operate on a worldwide
basis. There is no reason to exclude outer-
jurisdictional property from the property factor; to
do so creates a distortion of the apportionment of
income. Outer-jurisdictional property is property
and it should be included in the factor 1like any
other property. Worldwide income should be subject
to worldwide apportionment.

It is unclear what paragraph B.2. refers to. If it
refers to inventory, this section should be deleted
as it is covered by the general property factor
regulations.

C.1. -- If the exclusion for print media and outer-
jurisdictional property is removed, this paragraph
should be deleted as it is covered by

Reg. IV.10.(d).

= The last sentence makes reference to movable
property, a concept which 1is relevant in the
Broadcast Industry. This concept, if relevant at
all in the Print Media Industry, is immaterial as
the only property to which this concept applies are
cameras of photographers or portable computers of a
few correspondents. Therefore, this reference
should be deleted.

This example is unnecessary and should be deleted as
the concepts illustrated here have been deleted
above.

Payroll Factor

A.l. -- This statement is covered in Reg. IV.13.(a)
and is therefore unnecessary here.

A.2. =-- The inclusion of independent contractors
should be deleted. Although the Broadcast Industry
may operate with many highly paid independent
contractors, this 1is not so in the Print Media
Industry. The administrative burden of determining
where the services were performed (not captured at
present) and distinguishing services from other
items reported on a 1099 such as expense
reimbursements or property sold (not captured at
present) will outweigh the benefit of tracking this
information regarding the modestly paid independent
contractors in the Print Media Industry.



- If this section were left in, it would create a
very significant recordkeeping burden relating to
independent contractors. The IRS is an appropriate
policing agency for the classification of workers.
The payroll factor is appropriate since it is easily
compiled and does not distort services rendered to
the Print Media Industry by independent contractors.

Sales Factor

B.1. -- This section should be deleted as it
restates the general rule in Reg. IV.15.(a).

B.2. =-- The phrase ”“within the United States” should
be excluded. There is no reason to exclude receipts
outside the United States which may distort the
sales factor. There will be more distortion in the
overall scheme of things if you try to identify only
U.S. source income and then apportion it among the
states. The approach should be to include worldwide
income and apportion it on a worldwide basis.

In B.2. the term ”readership” factor should not be
used as it can be inaccurate. It could include, for
example, multiple parties reading a magazine in a
household. The term circulation should |Dbe
substituted and defined.

B.3. =-- As discussed above, foreign receipts for
advertising and circulation should not be excluded
from the sales factor. Therefore, this paragraph
should be deleted, as it is unnecessary.

- The example should also be deleted as most of the
concepts contained in it have been deleted.

We would like to discuss our comments with you before you
finalize the regulations.

Very truly yours,

T 107

Thomas H. Nied

) o )
/T?\_;A .v:‘.( \ fﬂ% A

Robert S. Tobin
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RICHARD F. KAHLE, JR.
DIRECTOR OF TAXATION

JOHN WAIHEE
GOVERNOR

ALFRED C. LARDIZABAL
DEPUTY DIRECTOR

STATE OF HAWAII LLOYD I. UNEBASAMI
DEPARTMENT OF TAXATION DEPUTY DIRECTOR

P.O BOX 259
HONOLULU, HAWAII 96B09

Multistate Tax Commission
444 North Capitol St., N.W.
Suite 409

Washington, D.C. 20001

Attention: Mr. Alan H. Friedman
Hearing Officer

Re: Proposed MTC Regulation IV-18(j) - Print Media
(Publishing)

Dear Mr. Friedman:

At this extremely late date in the process, I would like
to make an observation in regards to the numerator of the
sales factor.

Item C(2), describes the construction of the "circulation
factor" in terms of deliveries or shipments to purchasers
or subscribers; seemingly suitable for the smaller scale
publisher. The second paragraph, however, refers the
taxpayer to a third-party rating bureau; seemingly
suitable for a larger, nationwide publisher.

Since both of the above constructions use the term
"shall", the potential for confusion exists. It seems
that the second paragraph should be subservient to the
first; therefore, subject to the impracticability of
implementing the first paragraph.

The above is submitted for your information only. The
substance of the regulation seems to be sound.

Very truly yours,

RICHARD CHIOGIOJI
Tax Audit Administrator
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The Hearst Corporation

Stanley A Gottlieb 1775 Broadway
Assistant Treasurer and New York NY 10019
Director of Taxation 212 649 2800

May 3, 1991

Alan Friedman, Esq.
Multistate Tax Commission
386 University Avenue

Los Altos, California 94022

Re: Proposed Regulation - Print Media
Dear Alan:

Pursuant to the commentary of the proposed regulations of the print
media, we hereby submit the following comments with respect to proposed
regulation Art. IV.1.8(j) which deals with the apportionment of income of
members of the print media.

The regulation should contain a preamble that nothing in this regulation
should be construed so as to create nexus with a state which does not exist
under the traditional tests established by the courts of that state for
determining the existence of nexus. This regulation should only apply to
the apportionment of income to a particular state once it is determined that
the company has nexus with that state. Without such a determination, the
regulation should have no effect.

It should be noted that the media industry is, in most respects, the
same as any manufacturing industry. The nature of the industry and the way
in which it conducts its business is not similar to the broadcast industry.
As a general principle, therefore, it is not appropriate to wuse the
broadcasting regulation as the starting point for drafting the regulation
applicable to the print media. It is more appropriate to start with the
regulations applicable to manufacturing and modify them for the areas of
the print media which the manufacturing regulations do not adequately address.

In addition, this regulation, as stated above, should only contain special
rules applicable to the print media. Any rule already contained in the general
regulations of the Multistate Tax Commission which applies to the print media
should not be restated in this regulation.

Our comments on specific sections of regq. Iv.18.(j) as originally
proposed are as follows:

(3) Definitions:
(i) "Outer-jurisdictional property": This definition should be deleted.

It is unnecessary since, as discussed below, this type of property
should be included in the property factor.



Writer's note: leave definition in if proposed regulation contains
a method of apportioning such property to each state.

(ii) "Print or printed material": Delete starting with the third sentence
phrase "and may be contained" through the end. This regulation
deals with the print media and not to "any medium or property"
as specified in the definition. The inclusion of the deleted portion
in the definition is inconsistent with the language at the beginning
of the proposed regulation which describes the application of the
proposed regulation to the print media. Separate regulations should
be issued to address other media.

Thus, with the omission of the reference to other media, the language
contained in the final sentence of the first paragraph becomes
unnecessary.

The meaning of the second paragraph of this definition is vague.
If it means that the circulation of each edition of a book, magazine,
newspaper, etc. must be examined in order to determine the
apportioning of advertising revenue in that particular edition,
an intolerable administrative burden will be created. To require
the analysis of each edition's circulation and advertising revenue
is unreasonable. A yearly analysis of each magazine or newspaper
circulation wusing the appropriate circulation figures from the
recognized agencies (e.qg. Audit Bureau of Circulation) should
be sufficient.

4MH9 If the paragraph has a different meaning, additional clarification
as to that meaning must be included in the regulation.

(iii) "Print media property": Our comments with respect to this definition
are the same as those with respect to "outer-jurisdictional
property."

(iv) "Publication date": Since the term is not used anywhere in the
regulation, it is not necessary to define it and, therefore, the
definition should be deleted.

(v) "Published": Since the term is not used in the regulation, the
definition should be deleted.

(vi) "Rent": The definition of rent should be the traditional definition
of the payment for the right to use tangible property. No payments
for intangibles should be considered as rent. The majority of

the payments for intangibles such as license fees and royalties
are for the right to reproduce and not for the unrestricted use
of the intangible.

(vii) "Subscriber": Since the term is not wused anywhere in the
regulation, it is not necessary to define the term and, therefore,



(0

(viii)

the definition should be deleted. Distribution to wholesalers
and other distributors should not be considered as the ultimate
recipient and, therefore, not considered in determining circulation.
Sales from wholesalers to end-users should be considered.

"United States": The definition should be deleted. This definition
is unnecessary since, as discussed below, the apportionment factors
should not be limited to property and sales within the United States.

A definition of "circulation factor" should be inserted and should
be defined as the ratio that the taxpayer's in-state circulation
bears to its total circulation. Circulation should be determined
based on the end-user. Sales to wholesalers and others determined
not to be the end-user of the printed material should be excluded.
Sales from wholesalers to end-users should be considered.

The 1language in paragraph (iv)B.2 regarding the determination of
circulation should be inserted here.

(4)(ii) The Property Factor:

A. This paragraph should be deleted. What is defined in the
regulation as ‘"print media property" and "outer-jurisdictional
property” are material components used in the production of income
which should be considered when apportioning income to the various
states.

B. 1. This paragraph should be deleted. As discussed above in
(3)(i) and (iii), the parenthetical should be removed. Once the
parenthetical is removed, this paragraph does not add to or change
the general regulations and, therefore, is not necessary. If this
paragraph is retained, it should be expanded to include what basis
of the property (e.g. cost or adjusted basis) should be used for
owned property and how rent paid should be capitalized.

B. 2. We are unsure as to what this paragraph refers to. If
it refers to inventory, then it is not necessary and should be
deleted for the same reasons as paragraph B.1l. If it refers to
something else, then it must be clarified so that its meaning is
clear.

cC. 1. The exception referring to print media property and
outer-jurisdictional property should be removed for the reasons
stated for paragraph A. Once the exception 1is removed, this
paragraph does not add to or change the general regulations and
should, therefore, be deleted.

If this paragraph is retained, the 1last sentence dealing with
moveable property should be deleted. The concept of moveable
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property has relevance in the broadcast industry but does not in
the print media industry. Property used by the print media is
not generally moved from location to location.

C. 2. For the reasons stated for paragraph A. This paragraph
should be deleted. In addition, this paragraph is redundant with
paragraph A.

Since most of the concepts illustrated in the example have been
deleted, the example should also be deleted. However, if the example
is retained, the words "value" and, "worth" should be replaced
with the word "cost" or "basis", whichever the correct standard
of valuation is.

(4)(iii) The Payroll Factor:

A. 1. Since this paragraph merely restates the general rule,
it should be deleted.

A. 2. Traditional common law or definition used for federal
purposes should be applied to determine if a person is an employee
or independent contractor. Once that determination is made, only
wages paid to employees should be included in the factor.

Fees paid to independent contractors should not be included in
the factor. Tracking these fees would be an enormous administrative
burden at best and impossible at worst.

(4)(iv) The Sales Factor:

B. 1. This paragraph restates the general rule and, therefore
is unnecessary and should be deleted.

B. 2. For states whose statutes provide for the apportionment
allocation of advertising revenue based upon the cost of performance,
that standard should be used. In states which do not provide for
the apportioning of such revenue by statute, a "circulation factor"
should be used.

B. 3: This paragraph should be deleted. Foreign circulation
is considered in the print media industry in the calculation of
circulation and advertising rates. Accordingly, this circulation
should be considered when apportioning advertising revenue to a
particular state where such advertising income is included in the
tax base.

Since most of the concepts illustrated in the example have been
deleted, the example should also be deleted. If the example is
retained, it should be changed so that total advertising receipts
does not equal the denominator of the factor in order to avoid
confusion.
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With respect to the alternative version of the regulation forwarded
to us with your cover 1letter dated April 25, 1991, the comments
above which refer to sections of the alternative regulation which
were not changed from the original version remain the same. The
following are additional comments with respect to the alternative.

(3)(i)(c)(2) - Including outer-jurisdictional property in the
numerator in the manner as proposed is the same as excluding such
property from both the numerator and denominator. Inclusion in

this manner can have no effect on the factor since it is the same
factor which determines the impact on the numerator.

For example: Assume a company has $20.00 of property (excluding
outer-jurisdictional property of $40.00) everywhere and $3.00 in
the state. Without considering the outer-jurisdictional property,
the factor would be 15% (3 divided by 20). If 15% or $6.00 of
the outer-jurisdictional property is included in the numerator,
the factor would still be 15% (9 divided by 60).

The example needs to be clarified so that it demonstrates the deter-
minati<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>